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PART    XV. 

ACTIONS  OK  PEOCEEDINGS  EELATING  TO  REAL 

ESTATE. 


CHAPTER  I. 

EJECTMENT. 
AETICLE  I. 

ORIGIN,   HISTORY  AND   NATURE   OF  THE  ACTION. 

Section  1.  Origin  and  history.  Prior  to  the  reign  of  Edward 
III  no  remedy  existed  by  which,  a  tenant  for  years,  who  had  been 
ousted  from  the  possession  of  his  tenancy,  could  recover  the 
damages  sustained  by  him  in  consecLuence  of  such  ouster.  To 
remedy  this  defect  in  the  law,  the  action  of  ejectment  was 
invented. 

In  its  inception,  the  action  of  trespass  was  nearly  identical  with 
our  present  remedy  for  trespass  on  lands.  The  action,  as  first 
instituted,  was  purely  personal,  and  gave  relief  only  in  damages. 
But,  in  the  course  of  time,  the  courts  began  to  hold  that,  besides 
the  damages  for  the  ouster,  the  party  was  entitled  to  a  writ  of 
possession  to  restore  to  him  his  term,  and  from  this  time  the  pos- 
session began  to  be  the  real  object  of  the  action,  and  damages  for 
the  ouster  merely  collateral  or  incidental  thereto. 

After  this  alteration  had  taken  place  in  the  action,  it  became 
necessary  for  the  plaintiff,' in  order  to  recover,  to  establish,  on  the 
trial,  first,  title ;  second,  lease ;  third,  entry ;  and  fourth,  ouster. 
As  the  effect  of  a  judgment  in  ejectment  was  to  determine  the 
title  to  the  estate  of  which  the  tenancy  for  years  was  a  part,  it 
was  finally  resorted  to  for  that  purpose  only,  and  the  right  of 
possession  went  with  the  title.  It  was  so  resorted  to  because  the 
ordinary  real  action  was  cumbersome,  and  ejectment  was  a  ready 
remedy.  The  mode  of  proceeding  then  was,  for  a  party  who 
claimed  title  to  premises,  to  effect  an  entry  upon  them,  and,  while 
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there,  to  execute  and  deliver  to  a  third  party  a  lease  for  years, 
and  then  have  his  lessee  commence  an  action  for  the  ouster  and 
ejectment  against  the  party  in  possession.  And  thus  ejectment 
came  to  be  distinctively  the  mode  of  trying  the  title  to  land. 

It  was,  however,  discovered  that  the  actual  execution  and 
delivery  of  a  lease  while  in  possession,  followed  by  an  entry  and 
ouster,  were  accompanied  by  considerable  formality  and  trouble, 
and  that  this  mode  of  procedure  was,  in  many  cases,  imprac- 
ticable. 

To  meet  this  difficulty  a  legal  fiction  was  invented  by  Lord 
Chief  Justice  Eolle,  then  presiding  judge  of  the  upper  bench, 
during  the  protectorate,  and  about  the  year  1656.  The  action 
then  assumed  a  new  form.  The  real  plaintiff,  or  party  claiming 
title,  commenced  his  action  by  declaration,  in  the  name  of  John 
Doe,  a  fictitious  personage,  who  represented  the  lessee.  The 
defendant  named  was  Richard  Roe,  another  fictitious  person,  who 
represented  the  person  who  had  entered  upon  and  ousted  John 
Doe  from  the  possession  of  his  tenancy ;  he  was  called  the  casual 
ejector.  A  notice  in  the  name  of  the  fictitious  defendant,  or 
casual  ejector,  was  then  served  upon  the  real  person  in  posses- 
sion, notifying  him  that  the  said  casual  ejector  had  been  sued  in 
ejectment  by  John  Doe,  as  the  lessee  of  the  real  person  claiming 
title,  and  that  he,  the  casual  ejector,  did  not  intend  to  defend  the 
suit,  and  advising  the  person  notified  to  do  so  on  his  own  behalf. 
The  person  in  possession,  who  was,  in  fact,  the  real  defendant,  then 
petitioned  the  court  to  be  permitted  to  become  the  defendant  in 
the  place  of  Richard  Roe.  As  no  lease  was  ever  given  to  John 
Doe,  and  there  had  never  been  any  entry  and  ouster  of  him  by 
Richard  Roe,  the  lease,  entry  and  ouster  could  not  be  established 
on  the  trial,  and  the  ca^se  must  fail  if  the  defendant  was  allowed 
to  put  these  facts  in  issue ;  therefore,  before  the  real  person  in 
interest  could  be  allowed  to  defend,  he  was  required  to  admit  the 
lease,  entry  and  ouster,  and  rely  solely  and  wholly  upon  his 
title  to  the  premises  in  question  as  a  defense'to  the  action.  A  rule 
was  then  entered  by  consent,  which  changed  the  action  from  John 
Doe,  on  the  demise  of  Dickson  (the  party  claiming)  against  Roe, 
to  Doe  ex  dem.  Dickson  v.  Stiles  (the  actual  possessor),  and  left 
the  only  issue  to  be  determined  whether  Dickson  or  Stiles  was 
entitled  to  the  possession  of  the  premises  claimed.  In  this  form 
the  action  has  continued  down  to  the  present  day  in  some  States 
and  in  this  form  it  was  introduced,  and  for  some  time  continued 
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in  tMs  State,  until  tlie  legislature  abolished  fictions  of  law  in 
actions  of  ejectment,  and  provided  for  the  prosecution  and  defense 
of  actions  in  the  name  of  the  real  party  in  interest. 

Section  2.  Nature  of  the  action.  As  before  stated,  the  action 
was  originally  one  merely  for  the  recovery  of  damages  for  an 
ouster,  and  was  then  a  personal  action  only  in  the  nature  of 
trespass.  It  next  became  a  mixed  action,  and  its  object  then 
was  to  recover  possession  of  real  property,  and  also  damages 
for  a  wrong  sustained;  and  at  common  law  it  stiU  belongs 
to  this  class  of  actions.  It  was  also  a  mere  possessory 
action,  and  a  judgment  in  it  was  not  a  bar  to  a  subsequent 
suit  by  either  party.  But  the  statutes  of  this  State  have  changed 
the  character  of  the  action,  and  it  is  now  classed  as  a  real  action. 
The  statutes  have  also  abolished  nearly  all  the  old  forms  of  pro- 
cedure and  retained  but  few  of  the  distinctive  features  of  the  old 
common-law  action  of  ejectment.    2  R.  S.  303  (312). 


ARTICLE  II. 

WHBS"  THE  ACTIOlf  LIES. 

Section  1.  In  general.  It  is  not  within  the  scope  of  this  work 
to  discuss  at  length  the  cases  in  which  an  action  of  ejectment 
may  be  maintained.  It  may  be  stated  generally,  that  exc-ept 
where  the  statute  has  abridged  the  right  to  the  remedy,  the 
action  will  lie  in  all  cases  where  it  could  have  been  maintained 
at  common  law.     2.R.  S.  303  (312),  §  1. 

It  may  also  be  brought  in  the  same  cases  in  which,  prior  to  the 
Revised  Statutes,  a  writ  of  right  might  have  been  brought  by  law 
to  recover  lands,  tenements  and  hereditaments ;  and  by  any 
person  claiming  an  estate  therein,  in  fee  or  for  life,  either  as  heir, 
devisee  or  purchaser.  Id.,  §  2. 

It  may  also  be  brought  by  any  widow  entitled  to  dower,  or  by 
a  woman  so  entitled  and  her  husband,  after  the  expiration  of  six 
months  from  the  time  her  right  accrued,  to  recover  her  dower  of 
any  lands,  tenements  or  hereditaments.  lb. 

Ejectment  may  also  be  maintained  by  a  landlord  against  his 
tenant  to  recover  possession  of  demised  premises  whenever  any 
half-year's  rent  or  more  is  in  arrear,  and  the  landlord  has  a  sub- 
sisting right  to  enter  for  the  non-payment  of  rent.  2  R.  S.  505 
(521),  §  30.     See  Stuyvesant  v.  Orissler,  12  Abb.  N.  S.  6  ;  Eos- 
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Parties  to  the  action  —  Plaintiffs. 


ford  V.  Ballard,  36  N.  Y.  (13  Tiflf.)  147;  S.  C,  6  Trans.  App. 
296.  This  subject  is  fully  discussed  in  a  subsequent  chapter  of 
this  work. 

ARTICLE   III. 

PAETIES   TO  THE   ACTIOK. 

Section  1.  In  favor  of  whom  the  action  lies. 

a.  In  general.  The  Revised  Statutes  provide  that  "No  person 
can  recover  in  ejectment,  unless  he  has  at  the  time  of  commencing 
the  action,  a  valid,  subsisting  interest  in  the  premises  claimed, 
and  a  right  to  recover  the  same,  or  to  recover  the  possession 
thereof,  or  of  some  share,  interest  or  portion  thereof,  to  be  proved 
and  established  at  the  trial."     2  R.  S.  303  (312),  §  3. 

Whether  in  any  case  a  plaintiff,  not  entitled  to  actual  posses- 
sion, can  maintain  ejectment,  does  not  seem  to  be  authoritatively 
decided.  Rogers  v.  Binsheimer,  50  N.  Y.  (5  Sick.)  646.  See 
People  V.  Van  Rensselaer,  9  N.  Y.  (5  Seld.)  291,  319.      ^ 

When  the  action  is  brought  as  a  substitute  for  the  former  writ 
of  right  to  recover  lands,  tenements  or  hereditaments,  it  may 
be  maintained  by  any  person  claiming  an  estate  therein,  in  fee  or 
for  life,  either  as  heir,  devisee  or  purchaser.  2  R.  S.  303  (312), 
§  2.  See  Fosgate  v.  HerMmer  Manufacturing  and  Hydraulic 
Co.,  9  Barb.  287.  But  it  cannot  be  so  brought  by  two  out  of 
three  or  more  tenants  in  common,  claiming  an  undivided  interest 
jointly.    Cole  v.  Irvine,  6  Hill,  634. 

An  action  of  ejectment  may  be  brought  in  the  name  of  a  luna- 
tic, but  cannot  be  brought  by  his  committee'  on  the  title  of  the 
lunatic.  Petrie  v.  Shoemaker,  24.  Wend.  85  ;  Lane  v.  Schermer- 
Tiorn,  1  Hill,  97.  See  Person  v.  Warren,  14  Barb.  488 ;  McKillip 
V.  McKillip,  8  id.  552. 

The  Code  provides  that  in  any  action  to  recover  the  possession 
of  real  estate,  the  landlord  and  tfenant  thereof  may  be  joined  as 
defendants ;  and  any  party  claiming  title  or  a  right  of  posses- 
sion to  real  estate  may  be  made  parties  plaintiff  or  defendant  as 
the  case  may  require.  Code,  §  118.  In  respect  to  parties,  the 
action  of  ejectment  now  stands  upon  precisely  the  same  footing 
as  other  actions.  Mubhel  v.  LercTi,  62  Barb.  295.  The  former 
practice  of  naming  several  parties  as  lessors  of  the  plaintiff  or 
of  uniting  several  parties  as  plaintiffs,  who  might  claim  by  sepa- 
rate and  distinct  counts,  under  different  titles  or  demises  has 
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been  abolished  by  the  Code.    lb.;  Sf.  John  v.  Pierce,  22  Barb. 
362. 

Where  premises  are  leased  in  fee,  reserving  rent  with  a  condi 
tion  of  re-entry  for  non-payment  of  rent,  the  heirs  of  the  lessor 
may  maintain  separate  actions  to  recover  in  ejectment  when  the 
rent  is  not  paid.     Cruger  v.  McLaury,  41  N.  Y.  (2  Hand)  219 ; 
affirming  S.  C,  51  Barb.  642. 

b.  Widow  or  married  woman.  The  Eevised  Statutes  provide 
that  any  widow  entitled  to  dower,  or  a  woman  so  entitled  and 
her  husband,  inay,  after  the  expiration  of  six  months  from  the 
time  her  right  accrued,  maintain  an  action  of  ejectment  to 
recover  her  dower  of  any  lands,  tenements  or  hereditaments. 
2  R.  S.  303  (312),  §  2. 

Under  this  provision  of  the  statutes,  a  widow  was  entitled  to 
maintain  ejectment  to  recover  her  dower  in  lands  of  which  her 
late  husband  was  seized ;  and  if  she  had  married  again,  could 
maintain  the  action  by  joining  her  husband  with  her.  So,  under 
the  Code,  before  the  change  in  the  law  as  to  the  rights  of  married 
women,  it  was  proper  to  join  the  husband  in  an  action  to  recover 
real  property  of  which  the  wife  was  the  owner  in  fee,  and  the 
husband  tenant  by  curtesy  initiate.  But  under  the  law  as  it  now 
stands,  an  action  of  ejectment,  whether  to  recover  dower  or  to 
recover  the  possession  of  real  property  forming  part  of  the  sepa- 
rate estate  of  a  married  woman,  may  be  maintained  by  the  wife 
in  her  own  nanae  without  joining  her  husband.  Darby  v.  Cal- 
laghan,  16  N.  Y.  (2  Smith)  71 ;  ante,  Vol.  1,  115. 

But  the  right  of  a  married  woman  to  maintain  an  action  of 
ejectment  without  joining  her  husband  as  plaintiff,  is  wholly 
distinct  from  the  right  to  maintain  the  action  against  the  husband 
as  defendant.  A  married  woman,  living  apart  from  her  husband, 
cannot  maintain  an  action  of  ejectment,  to  recover  leasehold 
premises  which  are  her  separate  property,  and  of  which  he  holds 
possession.  Gould  v.  Gould,  29  How.  441.  See  Perkins  v.  Per- 
Mns,  62  Barb.  531 ;  S.  C,  7  Lans.  19. 

G.  Mortgagees,  etc.  Under  the  common  law,  a  mortgagee,  or 
those  holding  under  him,  might  maintain  ejectment  to  recover 
the  possession  of  mortgaged  premises,  after  default  in  the  pay- 
ments secured  by  the  mortgage.  But  th«  Revised  Statutes 
changed  this  rule  by  providing  that  no  action  of  ejectment  shall 
hereinafter  be  maintained  hf  a  mortgagee,  or  his  assigns  or  repre- 
sentatives, for  the  recovery  of  the  possession  of  the-  mortgaged 
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premises.  2  K.  S.  312  (321),  §  57.  Under  the  sarde  rule,  any 
party  claiming  title  to  land  under  any  form  of  conveyance, 
whether  by  deed  absolute  tipon  its  face  or  otherwise,  is  prohibited 
from  maintaining  an  action  of  ejectment  to  recover  the  possession 
of  the  premises  so  conveyed,  if,  in  fact,  the  conveyance  was 
intended  for  the  security  of  a  debt,  and  was  in  effect  a  mortgage. 
Carr  v.  Garr,  52  N.  Y.  (7  Sick.)  251 ;  Fiedler  v.  Darrin,  50  N. 
Y.  (5  Sick.).  437;  Murray  v.  Wallcer,  31  IST.  Y.  (4  Tiff.)  399; 
McBurney  v.  Wellman,  42  Barb.  390 ;  Hemans  v.  Lucy,  1  Pars. 
Sup.  Ct.  R.  523. 

The  provision  ,of  the  statute  depriving  mortgagees  of  the 
remedy  by  ejectment  applies' as  well  to  mortgages  executed 
before  as  after  the  passage  of  the  act.  Stewart  v.  HutcMns,  6 
Hill,  143. 

Section  2.  Against  whom  the  action  lies. 

a.  Where  the  premises  are  occupied.  The  Revised  Statutes 
provide  that  if  the  premises  for  which  ejectment  is  brought  are 
actually  occupied  by  any  person,  such  actual  occupant  must  be 
named  as  defendant  in  the  complaint.  2  R.  S.  304  (312),  §  4.  This 
rule  has  not  been  changed  by  the  Code.  FinnegariY.  Carraher, 
47  N".  Y.  (2  Sick.)  493.  The  statutes  also  provide  that  whenever 
any  action  shall  be  brought  against  any  tenant  to  recover  the 
land  held  by  him,  or  the  possession  of  such  land,  the  landlord 
of  such  tenant,  and  any  person  having  any  privity  of  estate  or 
interest  with  such  tenant,  or  with  such  landlord,  in  the  premises 
in  question,  or  in  any  part  thereof,  may  be  made  defendant  with 
such  tenant  in  case  he  shall  appear ;  or  may  at  his  election 
appear  without  such  tenant ;  and  in  the  latter  case  the  court  may 
order  a  stay  of  execution  upon  any  judgment  against  the  tenant 
in  possession,  until  the  further  order  of  the  court.  2  R.  S.  342 
(352),  §  17.  Under  this  provision  of  the  statute,  the  landlord,  or 
any  person  having  a  privity  of  estate  or  interest  with  the  land- 
lord or  tenant,  could  not  be  made  a  party  except  at  his  election 
and  on  his  own  application.  But  under  the  Code,  the  plaintiff 
may  join  the  landlord  as  defendants,  and  may  make  any  person 
claiming  title  or  a  right  of  possession  in  the  real  estate,  either 
plaintiff  or  defendant,  as  the  case  may  require.  Code,  §  118. 
See  ante,  Vol.  1,  130.  Under  this  provision  the  landlord  may  be 
made  defendant  at  the  commencement  of  the  action,  without  his 
action  or  consent,  and  in  this  respect  the  Code  is  an  innovation 
upon  the  former  practice.    Finnegan  v.  Garraher,  47  N".  Y.  (2 
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Sick.)  493.  The  landlord  is  a  necessary  party  in  such  actions, 
and  if  he  is  not  made  defendant,  and  the  action  is  brought 
against  the  tenant  alone,  he  can,  by  application  to  the  court, 
obtain  an  order  under  section  122  of  the  Code  that  he  be  made  a 
defendant.  lb.  If  the  landlord  only  is  made  a  party,  when  the 
premises  in  controversy  are  in  fact  occupied  by  his  tenant,  he 
may,  if  he  so  elects,  waive  the  defect  of  parties  by  not  taking  the 
objection  by  answer  or  demurrer,  and  defend  without  the  tenant, 
as  was  allowable  under  the  Revised  Statutes.  lb. 

The  old  doctrine  that  ejectment  will  not  lie  against  a  corpora- 
tion aggregate  has  long  been  exploded.  Dater  v.  Troy  Turn- 
pike &  H.  E.  Co.,  2  Hill,  629.  See  Lucas  v.  Johnson,  8  Barb. 
244.  And  an  infant  may  be  made  a  party  defendant  in  ejectment 
as  well  as  an  adult.     McOoon  v.  Bmith,  8  Hill,  147. 

&.  Where  the  premises  are  not  occupied.  If  premises  claimed 
in  ejectment  be  not  actually  occupied  by  any  person,  then  the 
action  must  be  brought  against  some  person  exercising  acts  of 
ownership  on  the  premises  claimed,  or  claiming  title  thereto  or 
some  interest  therein  at  the  commencement  of  the  suit.  2  R.  S. 
304  (312),  §  4. 

Where  a  person  seriously  claims  title  to  premises  which  are 
not  in  the  actual  occupation  of  any  person,  though  he  lay  such 
claim  by  parol  merely,  he  does  so  at  the  risk  of  being  required 
to  make  such  claim  good.  But  the  claim  so  made  must  be  seri- 
ously made,  words  spoken  idly  or  in  jest  will  not  be  sufficient. 
Banyer  v.  Bmpie,  5  HUl,  48  ;  AieeZ  v.  Van  Gelder,  36  N.  Y.  (9 
Tiflf.)  513  ;  S.  C,  2  Trans.  App.  99. 

c.  Husband  and  wife.  By  a  provision  of  the  Code,  when  a 
married  woman  is  a  party,  her  husband  must  be  joined  with  her, 
except  that,  1.  When  the  action  concerns  her  separate  property 
she  may  sue  alone.  2.  When  the  action  is  between  herself  and 
her  husband,  she  may  sue  or  be  sued  alone,  and  in  no  case  need 
she  prosecute  or  defend  by  a  guardian  or  next  friend.  Code,  § 
114.  Where  ejectment  is  brought  against  the  tenant  of  real 
estate,  his  wife  is  not  a  proper  party  defendant  unless  she  claims 
some  title  or  interest  in  the  premises  ;  but  where  a  wife  makes 
claim  to  real  estate  as  a  part  of  her  separate  estate,  or  is  the 
actual  lessee  for  the  purpose  of  carrying  on  business  on  her  sole 
and  separate  account  she,  and  not  her  husband,  should  be  made 
defendant  in  the' action. 
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ARTICLE   IV. 

ACTION",  HOW,  WHBEB,  AND  WHEN"  COMMEifCBD. 

Section  1.  Action,  how  commenced.  The  action  of  ejectment 
was  formerly  commenced  by  the  service  of  a  declaration,  but 
since  the  adoption  of  the  Code,  it  is  commenced  by  the  service 
of  a  summons  for  relief.     Code,  §§  127,  129,  455. 

Section  2.  Action,  where  commenced.  Actions  for  the  recovery 
of  real  property  or  of  an  estate  or  interest  therein,  or  for  the 
determination  in  any  form  of  such  right  or  interest,  must  be 
tried  in  the  county  in  which  the  subject  of  the  action  or  some 
part  thereof  is  situated,  subject  to  the  power  of  the  court  to 
change  the  place  of  trial  in  the  cases  provided  by  statute.  Code, 
§  123,  sub.  2.  Ejectment  must,  therefore,  be  brought  in  the 
county  in  which  the  property  claimed  or  some  part  thereof  is 
located.     See  Vol.  1,  p.  181  to  190. 

Section  3.  Action,  when  commenced.  The  Code  provides  that  no 
action  for  the  recovery  of  real  property,  or  for  the  recovery  of  the 
possession  thereof,  shall  be  maintained  unless  it  appear  that  the 
plaintiff,  his  ancestor,  predecessor  or  grantor  was  seized  or  pos- 
sessed of  the  premises  in  question,  within  twenty  years  before 
the  commencement  of  such  action.  Code,  §  78.  The  action  of 
ejectment  is  the  one  herein  specified,  and  it  must  be  commenced 
within  twenty  years  after  the  right  of  action  shall  have  accrued, 
or  it  will  be  barred  by  the  statute  of  lirfiitations.  An  action  of 
ejectment  for  the  recovery  of  dower  must  be  brought  within  the 
same  time.  Brewster  v.  Brewster,  32  Barb.  428 ;  see  Vol.  I, 
52,  53. 

ARTICLE   V. 

PLEADIIfaS. 

Section  1.  What  the  plaintiff  must  allege. 

a.  In  ordinary  cases.  It  is  necessary  for  the  plaintiff  to  allege 
in  his  complaint,  in  an  ordinary  action  of  ejectment,  that  he  is 
lawfully  seized  or  possessed  of  a  certain  estate  in  the  premises 
claimed,  describing  them,  or  some  tangible  interest  therein ;  that 
he  is  entitled  to  the  immediate  possession  of  the  same,  and  that 
the  defendant  unlawfully  withholds  the  possession  thereof  from 
him.    People  v.  Mayor,  etc.,  of  New  YorJc,  28  Barb.  240 ;  S.  C, 
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8  Abb.  7 ;  17  How.  56 ;  Walter  y.  Lodkwood,  23  Barb.  228  ;  S.  C, 
4  Abb.  307.  A  complaint  which,  does  not  set  out  affirmatively 
that  the  possession  of  the  premises  claimed  is  Tinlawfully  with- 
held from  the  plaintiff  is  fatally  defective.  Taylor  v.  Crane, 
15  How.  358. 

Under  the  Code,  as  under  the  Revised  Statutes,  the  premises 
claimed  should  be  described  with  convenient  certainty,  desig- 
nating the  number  of  the  lot  or  township,  if  any,  in  which  they 
shall  be  situated ;  if  none,  then  stating  the  names  of  the  last 
occupants  of  lands  adjoining  the  same,  it'  any ;  and  if  there  be 
none,  then  describing  such  premises  by  metes  and  bounds,  or  in 
some  other  way,  so  that  from  such  description  possession  of  the 
premises  claimed  may  be  delivered.     2  R.  S.  304  (313),  §  8. 

A  defect  in  this  particular  may  be  cured  by  amendment. 
Olendorf\.  CooTc,  1  Lans.  37. 

5.  In  an  action  hy  widow  for  dower.  In  ejectment  for  the 
recovery  of  dower,  the  contents  of  the  complaint  should  be  simi- 
lar to  those  prescribed  by  the  statute  which  rec^uired  the  plain- 
tiff, in  an  action  brought  for  the  recovery  of  dower,  to  state  in 
her  declaration  that  she  was  possessed  of  the  one  undivided  third 
part  of  the  premises  (as  her  reasonable  dower  as  widow  of  her 
husband,  naming  him).  2  R.  S.  304  (313),  §  10.  In  addition  to 
meeting  these  requirements  the  pleader  should  show,  of  course, 
as  in  ordinary  actions,  the  proper  title  and  right  of  possession  in 
the  plaintiff's  deceased  husband,  a  full  description  of  the  premi- 
ses and  the  unlawful  detention  by  the  defendant  of  the  same 
from  the  plaintiff's  possession.  The  old  rule,  which  required  an 
action  to  recover  dower  to  be  brought  against  the  tenant  of  the 
freehold,  is  obsolete,  and  the  action  is  to  be  brought  in  the  same 
manner  as  other  actions  of  ejectment,  namely,  against  the  occu- 
pant, or  any  one  of  the  several  occupants.  A  demand  of  dower 
is  not  necessary  before  bringing  the  action,  nor  is  it  necessary  to 
aUege  a  demand  in  the  complaint.  Ellicott  v.  Mosier,  7  N.  Y. 
(3  Seld.)  201. 

c.  In  actions  between  tenants  in  common  and  between  joint 
tenants.  In  actions  of  ejectment  between  tenants^in  common,  or 
between  joint  tenants,  the  complaint  should  show  an  actual 
ouster,  or  some  act  which  amounts  to  a  total  denial  of  the  plain- 
tiff's  right  of  possession.  Edwards  v.  Bishop,  4  JST.  Y.  (4  Comst.) 
61.  See  2  R.  S.  307  (315),  §  27.  This,  of  course,  is  in  addition  to 
the  allegations  essential  in  ordinary  cases. 
Vol.  Y.  — 2 
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d.  Claim  of  damages  for  withTiolding.  Damages  for  the  with- 
holding of  the  premises  claimed  are  a  part  of  the  subject-matter 
of  the  action  of  ejectment,  and  from  the  creation  of  the  remedy 
have  constituted  a  part  of  the  clai^m.  The  Code  of  Procedure 
has  not  changed  the  action  in  this  respect,  by  providing  for  the 
non-joinder  of  different  causes  of  action  in  the  same  complaint. 
The  plaintiff  may,  therefore,  unite  in  the  same  complaint,  a  claim 
to  recover  the  possession  of  real  property,  and  also  a  claim  for 
damages  for  the  withholding  of  the  same ;  and  the  jury  are 
entitled  under  such  a  claim  to  assess  the  damages  which  the 
plaintiff  has  sustained  up  to  the  day  of  trial.  Vandervoort  v. 
Oould,  36  ]Sr.  Y.  (9  Tiff.)  639  ;  S.  C,  3  Trans.  App.  57. 

Section  2.  What  the  defendant  may  allege. 

a.  In  general.  The  general  rules  of  pleading  prescribed  by 
the  Code  apply  as  well  to  answers  in  actions  of  ejectment  as  to 
any  other  actions.  The  answer  must  contain  a  general  or  a 
specific  denial  of  each  material  allegation  of  the  complaint  con- 
troverted by  the  defendant,  or  of  any  knowledge  or  information 
thereof  sufficient  to  form  a  belief ;  or  a  statement  of  any  new 
matter  constituting  a  defense  in  ordinary  and  concise  language 
without  repetition,  or  both  a  denial  and  a  coimter-claim.  Code, 
§  149.  Whatever  shows  that  the  plaintiff  is  not  entitled  to  the 
immediate  possession  of  the  premises  claimed  constitutes  a  good 
and  valid  defense  in  an  action  to  recover  the  possession  of  them. 
Hunter  v.  The  Trustees  of  Sandy  Hill,  6  Hill,  407.  The  fact, 
that  since  the  commencement  of  an  action  of  ejectment  and  the 
joining  of  issue  therein,  the  plaintiff  has  entered  upon  and  taken 
exclusive  possession  of  the  premises  claimed,  does  not  constitute 
a  defense  to  the  action.  Tyler  v.  Canaday,  2  Barb.  160.  A 
mere  denial  of  possession  and  unlawful  withholding  of  premises 
claimed,  or  that  there  had  been  a  demand'  made  for  thein,  con- 
stitutes no  defense,  because  it  does  not  put  the  plaintiff' s  title  in 
issue,  or  raise  the  question  of  adverse  possession.  The  defend- 
ant, in  order  to  question  the  validity  of  the  plaintiff' s  title,  must 
allege  title  in  himself  or  out  of  the  plaintiff.  Ford  v.  Sampson, 
30  Barb.  183  ;  S.  C,  17  How.  447;  8  Abb.  332.  Adverse  posses- 
sion of  the  premises  claimed  is  a  good  defense  to  an  action  of 
ejectment ;  but,  in  order  to  constitute  a  bar,  it  must  be  an  actual 
and  a  hostile  possession  under  claim  of  exclusive  title,  and  not 
a  mere  trespass.  Miller  v.  Piatt,  5  Duer,  272.  And  where  the 
action  is  based  upon  the  alleged  legal  title  of  the  plaintiff  to  the 
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premises  in  controversy,  it  is  a  good  defense  if  the  defendant 
shows  that  he  is  the  equitable  owner,  and  entitled  as  such  to  a 
conveyance  of  the  premises.  Grary  v.  Ooodman,  12  N.  Y.  (2 
Kern.)  266.  So  in  an  action  of  ejectment  to  recover  dower,  it  is 
a  good  defense  to  the  action  to  establish  facts  which  controvert 
the  title  of  the  plaintiff  s  deceased  husband  and  his  seisin  and 
marriage  with  the  plaintiff.  ParTcs  v.  Hardy,  4  Bradf.  15. 
Where  ejectment  for  dower  is  brought  against  a  grantee  of  the 
husband  by  quit-claim  deed,  or  against  a  person  holding  under 
such  a  grantee,  the  defendant  is  not  estopped  from  showing  that 
the  husband  was  not  seized  of  such  an  estate  as  would  entitle  his 
widow  to  dower.  Sparrow  v.  Kingman,  1  N.  Y.  (1  Comst.)  242. 
It  is  not  a  defense  to  an  action  of  ejectment  for  dower,  where  rent 
has  been  assigned  with  the  consent  of  the  widow  and  accepted  by 
her,  unless  it  appear  that  the  rent  will  endure  for  her  life.  jEIU- 
cott  V.  Hosier,  11  Barb.  574 ;  S.  C,  7  N.  Y.  (3  Seld.)  201. 

c.  Gounter-claim.  Legal  and  equitable  defenses,  consisting  of 
new  matter,  which  partake  in  some  degree  of  defenses  in  the 
nature  of  a  counter-claim,  have  already  been  noticed,  under  a 
previous  subdivision,  as  valid  defenses.  And  the  general  rule; 
that  a  right  of  action  growing  out  of  the  transaction  relied  upon 
to  sustain  an  action  may  be  pleaded  as  a  counter-claim,  applies 
to  actions  of  ejectment.  A  widow's  claim  for  dower  of  real 
estate  is  not  subject  to  a  set-off  for  damages,  nor  for  money  due, 
nor  for  the  receipt  of  rents  and  profits  of  the  whole  of  the  land 
in  which  she  claims  dower,  nor  can  such  set-off  be  interposed  as 
a  counter-claim  under  the  Code  where  she  claims  damages. 
Bogardus  v.  ParJcer,  7  How.  303.  Where  an  administrator  was 
appointed  as  the  general  guardian  of  infant  children,  and  from 
time  to  time  advanced  money  to  the  widow  for  their  support 
and  maintenance,  and  an  action  was  brought  against  him  by  the 
widow  to  recover  her  dower,  the  court  would  not  imply  a  promise 
by  the  widow  to  repay  the  money  thus  furnished,  but  held  the 
legal  inference  to  be  that  the  money  was  furnished  and  advanced 
by  him  as  guardian,  and  not  as  creditor  of  the  widow,  and 
accordingly  would  not  allow  the  same  as  a  set-off  or  counter- 
claim in  the  action  for  dower.  Elliott  v.  Oibbons,  30  Barb.  498 ; 
affirmed  in  31  N.  Y.  (4  Tiff.)  67.  Where  a  recovery  in  ejectment 
is  attempted  to  be  resisted  by  the  interposition  of  an  equitable 
counter-claim,  in  the  nature  of  a  cross-bill,  the  answer  must  con- 
tain all  the  elements  of  a  complaint  and  must  ask  affirmative 
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relief.  The  mere  setting  up  of  an  agreement,  with  an  assertion 
of  readiness  on  the  part  of  the  defendant  to  perform,  and  a 
refusal  or  neglect  on  the  part  of  the  plaintiff  to  do  so,  with  no 
demand  except  for  costs,  is  insufficient.  Dewey  v.  Hoag,  ^15 
Barb.  365. 

ARTICLE  VI. 

.  EVIDENCE. 

Section  1.  In  general.  It  is  no  longer  necessary,  as  in  the 
former  action  of  ejectment,  for  the  plaintiff  to  prove  an  actual 
entry  under  title,  nor  the  actual  receipt  of  any  profits  of  the 
premises  demanded  ;  but  it  is  sufficient  for  him  to  show  a  right 
to  the  possession  of  such  premises  at  the  time  of  the  commence- 
ment of  the  suit  as  heir,  devisee  or  purchaser.  2  R.  S.  306  (315), 
§  25.  The  defendant  may  give  evidence  of  any  thing  which  if 
pleaded  in  the  former  writ  of  right  or  action  of  dower  would  bar 
the  action  of  the  plaintiff.  Id.,  §  23.  It  is  not  necessary  on  the 
trial  for  the  defendant  to  confess,  or  the  plaintiff  to  prove,  lease, 
entry  and  ouster,  or  either  of  them,  as  was  required  previous 
to  the  statute,  except  where  the  action  is  brought  by  one  or 
more  tenants  in  common  or  joint  tenants  against  their  co-ten- 
ants. Id.,  §  26.  But  the  statute  expressly  provides,  that  the 
above  rule  shall  not  be  construed  to  impair,  nor  in  any  way  to 
affect,  any  of  the  rules  of  evidence  then  in  force  in  regard  to  the 
maintenance  and  defense  of  the  action.  lb. 

Where  ejectment  is  brought  by  one  or  more  tenants  in  common 
or  joint  tenants  against  their  co-tenants,  the  plaintiff,  in  addition 
to  all  other  evidence  which  he  may  be  bound  to  give,  is  required 
to  prove  on  the  trial  of  the  cause  that  the  defendant  actually 
ousted  him,  or  did  some  other  act  amounting  to  a  total  denial  of 
his  right  as  such  co-tenant.  Id.,  §  27.  The  plaintiff  is  bound  to 
show  title  in  himself  at  the  commencement  of  the  action,  and  if 
his  title  be  founded  upon  the  foreclosure  of  a  mortgage  by  adver- 
tisement under  the  statute,  proof  of  a  regular  and  complete 
foreclosure  is  essential  to  maintain  ejectment.  If  the  affidavits 
required  to  be  filed  have  not  been  made  and  filed,  ejectment 
cannot  be  sustained  Layman  v.  Whiting,  20  Barb.  559  ;  Bryan 
V.  Butts,  27  id.  503. 
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AETICLE  VII. 

TEEDICT. 

Section  1.  Upon  joint  possession.  The  statute  provides  that  * '  if 
ejectment  be  brongM  against  several  defendants  and  a  joint  pos- 
session of  all  be  proved,  the  plaintiflf  shall  be  entitled  to  a  verdict 
against  all,  whether  they  shall  have  pleaded  separately  or 
jointly."  2  R.  S.  307(315),  §  28.  In  every  action  for  the  recov- 
ery of  specific  real  property  the  jury,  in  their  discretion,  may 
render  a  general  or  special  verdict.  Code,  §  261.  The  provisions 
of  the  Revised  Statutes  as  to  the  form  of  the  verdict  in  ejectment 
must  be  considered  as  modified  by  the  261st  section  of  the 
Code,  which  aUows  a  general  verdict.  If  the  plaintiffs  collect- 
ively are  entitled  to  the  whole  of  the  property  claimed,  then  a 
general  verdict  for  the  recovery  of  the  whole  property  would  be 
sufficient.  If  only  a  moiety  belonged  to  them  collectively,  a 
general  verdict  for  such  moiety  would  be  proper.  Wood  v. 
Staniels,  3  CodeR.  152. 

Section  3.  Upon  several  and  distinct  possessions.  The  statutes 
provide  that  when  the  action  is  against  several  defendants,  if  it 
appear  on  the  trial  that  any  of  them  occupy  distinct  parcels  in 
severalty  or  jointly,  and  that  other  defendants  possess  other  par- 
cels in  severalty  or  jointly,  the  plaintiff  shall  elect,  at  .the  trial, 
against  which  he  will  proceed,  which  election  shall  be  made 
before  the  testimony  in  the  cause  shall  be  deemed  closed,  and  a 
verdict  shall  thereupon  be  rendered  for  the  defendants  not  so 
proceeded  against.     2  R.  S.  307  (316),  §  29. 

In  other  words,  if  a  plaintiff  shall  bring  an  action  of  ejectment 
against  a  multitude  of  persons  not  holding  in  common,  but  in 
distinct  and  separate  parcels,  -he  shall,  instead  of  recovering 
against  all,  pay  the  costs  of  aU  except  one.  People  v.  Mayor, 
etc.,  of  New  TorTc,  19  How.  289. 

This  provision  of  the  statute  is  still  in  force,  being  retained  by 
section  455  of  the  Code.    Dillaye  v.  Wilson,  43  Barb.  261. 

Section  3.  When  for  all  the  plaintiffs.  If  it  be  shown  on  the 
trial  that  aU  the  plaintiffs  have  a  right  to  recover  the  possession 
of  the  premises  claimed,  the  verdict  in  that  respect  shall  be  for 
the  plaintiffs  generally.  2  R.  S.  307  (316),  §  30,  sub.  1.  See 
also  Wood  V.  Staniels,  3  Code  R.  152. 


14  EJECTMENT. 


When  for  one  or  more  of  the  plaintiffs — Against  what  defendants. 

Section  4.  When  for  one  or  more  of  the  plaintiflFs.     If  it 

appears  that  one  or  more  of  the  plaintiffs  have  a  right  to  the 
possession  of  the  premises,  and  that  one  or  more  have  not  such 
right,  the  verdict  shall  specify  for  which  plaintiff  the  jury  find, 
and  as  to  which  plaintiff  they  find  for  the  defendant.  2  R.  S. 
307  (316),  §  30,  subd.  2. 

Section  5.  Against  what  defendants.  If  the  verdict  be  for  any 
plaintiff,  and  there  be  several  defendants,  the  verdict  shall  be 
rendered  against  such  of  them  as  were  in  possession  of  the 
premises  or  claimed  title  thereto  at  the  commencement  of  the 
action.  2  R.  S.  307  (316),  §  30,  subd.  3.  Where  in  an  action  of 
ejectment  against  four  defendants  the  complaint  alleged  an 
unjust  claim  of  title  by  one  and  possession  under  him  by  the 
others,  and  the  unjust  withholding  by  all,  and  the  answer 
merely  denied  the  unlawful  detention  and  alleged  just  title  in 
the  one  charged  as  claiming  it,  it  was  held  that  though  the  proof 
showed  a  severalty  of  occupancy  by  the  defendants,  the  plaintiff 
was  entitled  to  recover  against  all  the  defendants.  If  there  was 
a  misjoinder  of  parties,  the  objection  should  have  been  taken 
either  by  demurrer  or  by  answer.  Fosgate  v.  The  Herkimer 
Manufacturing  and  Hydraulic  Co.,  12  N.  T.  (2  Kern.)  580; 
affirming  S.  C,  12  Barb.  352. 

Section  6.  As  to  the  premises  or  interest  therein.  If  the  ver- 
dict be  for  all  the  premises  claimed  as  specified  in  the  complaint, 
it  shall  in  that  respect  be  for  such  premises  generally.  If  the 
verdict  be  for  a  part  of  the  premises  described  in  the  complaint, 
it  shall  particularly  specify  such  part  as  the  same  shall  have 
been  proved,  with  the  same  certainty  which  the  statute  requires 
in  the  complaint  in  the  description  of  the  premises  claimed.  If 
the  verdict  be  for  an  undivided  share  or  interest  in  the  premises 
claimed,  it  shall  specify  such  share  or  interest;  and  if  for  an 
undivided  share  in  a  part  of  the  premises  claimed,  it  shaU  spe- 
cify such  share,  and  shall  describe  such  part  of  the  premises 
with  the  same  certainty.  2  R.  S.  307  (316),' §  30,  subds.  4,  5,  6. 
If  the  plaintiff  proves  title  to  less  than  he  claims,  he  is  entitled 
to  a  verdict  in  accordance  with  the  proof,  and  the  complaint  may 
be  amended  accordingly.  Kellogg  v.  Kellogg,  6  Barb.  116.  A 
va;riance  between  the  description  of  premises  claimed  in  the 
complaint  is  not  a  failure  of  proof,  and  to  nonsuit  in  such  a  case 
is  erroneous.  Russell  v.  Oonn,  20  IST.  Y.  (6  Smith)  81.  If  the 
plaintiff  claimed  in  the  complaint  title  to  a  whole  lot,  and  only 
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proves  title  to  an  undivided  part,  lie  is  entitled  to  a  verdict  in 
accordance  with  the  proof;  and  if  he  proves  title  to  any  part 
claimed  he  is  entitled  to  a  verdict  as  a  matter  of  right  for  the 
part  to  which  he  has  proved  title  ;  and  if  such  part  be  described 
in  the  verdict  it  is  unnecessary  to  amend  the  pleadings  to  make 
them  conform  to  the  proof.     Yrooman  v.  Weed,  2  Barb.  330. 

Section  7.  Nature  of  plaintifif's  estate.  The  Eevised  Statutes 
require  that  the  verdict  in  actions  of  ejectment  shall  specify  the 
estate  which  has  been  established  on  the  trial  by  the  plaintiff  in 
whose  favor  it  has  been  rendered,  whether  such  estate  be  in  fee, 
for  his  own  life,  or  for  the  life  of  another,  stating  such  lives,  or 
whether  it  be  a  term  for  years,  and  specifying  the  duration  of 
such  term.  2  R.  S.  807  (316),  §  30,  subd.  7.  See  Bogers  v.  Sins- 
heimer,  50  N.  Y.  (5  Sick.)  646 ;  Olendorf  v.  CooJc,  1  Lans.  37,  45. 

Section  8.  Where  plaintiff's  title  has  expired.  If  the  right  or 
title  of  a  plaintiff  in  ejectment  expire  after  the  commencement 
of  the  suit,  but  before  trial,  the  verdict  shall  be  returned  accord- 
ing to  the  fact,  and  judgment  shall  be  entered  that  he  recover 
his  damages  by  reason  of  the  withholding  of  the  premises  by 
the  defendant,  to  be  assessed,  and  that  as  to  the  premises  claimed 
the  defendant  go  thereof  without  day.  2  R.  S.  308  (316),  §  31. 
In  the  case  of  the  expiration  of  the  plaintiff's  title  before  verdict, 
the  court  may  render  judgment  for  the  damages  for  the  with- 
holding of  the  premises  without  judgment  for  the  recovery  of 
the  possession.  Lang  v.  WilbraTiam,  2  Duer,  171.  See  also 
Olendorf  v.  Cook,  1  Lans.  37.  And  the  defendant  need  not 
make  a  supplemental  answer  as  to  this  fact.  Lang  v.  Wilbra- 
Tiam, 2  Duer,  171.  See  Van  Rensselaer  v.  Owen,  48  Barb.  61, 
66  ;  38  How.  12. 

Section  9.  Damages  for  withholding.  The  claim  for  damages 
for  the  withholding  of  the  premises  may  properly  be  joined  with 
the  demand  for  possession,  and  the  jury  on  finding  for  the  plain- 
tiff should  give  a  verdict  for  such  damages  up  to  the  day  of  the 
.trial.  Vandevoortv.  GouM,.d6  N.  Y.  (9  Tiff.)  639  ;  S.  C,  3  Trans. 
App.  67.  And  if  the  plaintiff's  title  has  expired,  this  is  the 
only  verdict  to  which  he  is  entitled.     See,  ante,  §  8. 
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AKTICLE  VIII. 

JUDGMENT. 

Section  1.  Form  of  judgment.  "In  cases  where  no  other 
provision  is  made,  the  judgment  in  the  action,  if  the  plaintiff 
prevail,  shall  be  that  the  plaintiff  recover  the  possession  of  the 
premises  according  to  the  verdict  of  the  jury,  if  there  vras  such 
verdict,  or,  if  the  judgment  be  by  default,  accprding  to  the 
description  thereof  in  the  complaint,  with  costs  to  be  taxed." 
2  E.  S.  308  (317),  §  33.  The  judgment  in  form  must  of  course  be 
such  as  to  suit  the  circumstances  of  each  particular  case.  For 
the  form  of  judgments  in  actions  for  lands,  see,  ante,  Vol.  3,  623. 

Section  2.  Conclasiveness  of  judgment  on  verdict.  The  stat- 
utes provide  that  every  judgment  in  the  action  of  ejectment, 
rendered  upon  the  verdict  of  a  jury,  or  a  report  of  a  referee, 
upon  the  facts  or  upon  a  decision  of  a  single  judge  upon  the 
facts,  shall  be  conclusive  as  to  the  title  established  in  such  action 
upon  the  party  against  whom  the  same  is  rendered,  and  against 
all  persons  claiming  from,  through  or  under  such  party  by  title 
accruing  after  the  commencement  of  such  action,  subject  to  the 
exceptions  hereinafter  contained."  2  E.  S.  309  (318),  §  86.  See 
Sheridan  v.  Andrews,  49  IS".  T.  (4  Sick.)  478  ;  Mnnegan  v.  Car- 
raJier,  47  JS".  Y.  (2  Sick.)  493.  The  court  in  which  a  judgment 
in  ejectment  shall  be  rendered,  at  any  time  within  three  years 
thereafter,  upon  the  application  of  the  party  against  whom  the 
same  was  rendered,  his  heirs,  or  assigns,  and  upon  payment  of 
aU  costs  and  damages  recovered  thereby,  shall  vacate  such  judg- 
ment and  grant  a  new  trial  in  such  cause.  And  the  court  on  a 
subsequent  application  made  within  two  years  after  the  render- 
ing of  a  second  judgment  in  said  cause,  if  satisfied  that  justice 
will  be  thereby  promoted,  and  the  rights  of  the  parties  more  sat- 
isfactorily ascertained  and  established,  may  vacate  the  judgment 
and  grant  another  new  trial.  But  no  more  than  two  new  trials 
shall  be  granted  under  this  section.  2  E.  S.  318  (309),  §  37.  See 
ante,  Vol.  3,  417.  The  conclusiveness  of  a  judgment  in  eject- 
ment taken  on  default  as  affected  by  this  statute  will  be  consid- 
ered in  the  next  section.  A  judgment  in  ejectment  has  the  same 
force  and  efficacy  as  any  other  judgment.  Hence,  where  in  a 
former  action  of  ejectment,  the  question  in  controversy  was  the 
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location  of  a  boundary  line,  and  a  recovery  was  had  deciding  it, 
it  was  held  to  be  conclusive  in  a  subsequent  action  of  trespass, 
quare  clausumf regit,  between  the  grantee  of  the  plaintiff  in  the 
ejectment  suit  and  the  defendant  therein,  and  a  person  claiming 
title  through  him  as  privy.  Beehe  v.  Elliott,  4  Barb.  457.  A 
judgment  in  ejectment  is  only  conclusive  as  to  the  title  estab- 
lished, and  parol  proof  may  be  given  to  show  the  grounds  of  it 
when  such  grounds  do  not  appear  upon  the  record,  provided  the 
grounds  alleged  to  have  been  passed  upon  could  have  legiti- 
mately been  proved  upon  the  issue  of  the  case.  Briggs  v.  Wells, 
12  Barb.  567.  A  judgment  in  ejectment  is  only  conclusive  as  to 
the  parties  to  the  action,  and  not  to  those  who  were  not  such 
parties.  For  instancej  a  judgment  of  recovery  of  the  possession 
of  premises  claimed,  had  against  the  tenants  and  actual  occu- 
pants, is  not  conclusive  upon  the  defendant  in  a  subsequent 
action,  brought  against  the  person  under  whom  such  occupants 
held,  to  recover  mesne  profits.  AinsleeY.  Mayor,  etc.,  of  New 
TorTc,  1  Barb.  168. 

Section  3.  On  default.    Every  judgment  in  ejectment  rendered 
by  default  shall  from  and  after  three  years  from  the  time  of 
docketing  the  same  be  conclusive  upon  the  defendant,  and  upon 
all  persons  claiming  from  or  through  him  by  title  acqruing  after 
the  commencement  of  the  action.    But,  within  five  years  after 
the  docketing  of  such  judgment  on  the  application  of  the  defend- 
ant, his  heirs  or  assigns,  and  upon  the  payment  of  all  costs  and 
damages  recovered  thereby,  the  court  may  vacate  such  judgment 
and  grant  a  new  trial,  if  such  court  shall  be  satisfied  that  justice 
wiU  be  promoted  and  the  rights  of  the  parties  more  satisfactorily 
ascertained  and  established.     2  E,.  S.  318  (309),  §  38.'     See,  ante. 
Vol.  3,  417.     But,  if  the  defendant  in  such  action,  at  the  time  of 
the  docketing  of  the  judgment  by  default,  be  either  within  the 
age  of  twenty-one  years,  insane,  imprisoned  on  any  criminal 
charge,   or  in  execution  upon   some  conviction  of  a  criminal 
offense  for  any  term  less  than  life,  or  a  married  woman,  the  time 
during  which  such  disability  shall  continue  shall  not  be  deemed 
any  portion  of  the  said  three  years,  but  any  such  person  may 
bring  an  action  for  the  recovery  of  such  premises  after  that  time, 
and  within  three  years  after  such  disability  shaU  be  removed, 
but  not  after  that  period.     2  R.  S.  318  (309),  §  39.,    Should  any 
person  specified  in  the  last  preceding  section  die  during  the  con- 
tinuance of  the  disability  without  having  the  rights  granted 
Vol.  v.— 3 
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therein,  determined,  the  same  rights 'are  preserved  to  his  heirs. 
2  R.  S.  318  (309),  §  40.  If  a  judgment  was  obtained  in  ejectment 
by  default,  it  will,  after  three  years  from  its  docketing,  be  con- 
clusive upon  the  defendant,  and  all  persons  claiming  under  or 
through  him  since  the  commencement  of  such  action,  and  a 
docketing  with  the  clerk  of  the  court  which  rendered  the  judg- 
ment, as  judgments  are  required  to  be  docketed,  is  sufficient ; 
and  where  one  has  entered  into  possession  of  premises,  which 
were  the  subject  of  such  an  action,  and  claiming  under  a  title  not 
derived  from  the  defendant,  but  accruing  before  a  recovery 
therein,  the  subsequent  acquisition  by  him  of  a  title  from  the 
defendant  does  not  deprive  him  of  the  right  of  claiming  posses- 
sion under  the  prior  title,  and  the  judgment  is  neither  conclusive 
nor  any  evidence  against  him  ;  but,  in  order  to  dispossess  him, 
the  plaintiff  must  prove  his  title.  Sheridan  y.  Andrews,  49  N. 
Y.  (4  Sick.)  478.  As  to  defaults  in  actions  for  dower  see  Dwyer 
V.  Dwyer,  13  Abb.  N.  S.  269. 


ARTICLE  IX. 

EXECUTION. 

Section  1.  On  judgment  for  plaintiff.  Whenever  the  execution 
on  the  judgment  in  ejectment  is  merely  for  damages  for  with- 
■  holding  the  premises,  or  for  mesne  profits,  or  costs,  it  will  not 
differ  from  an  ordinary  execution.  "Whenever  a  writ  of  pos- 
session shall  be  issued  upon  a  judgment  in  any  action  relating 
to  real  property,  the  plaintiff  may  include  in  the  same  process 
an  execution  against  the  property  or  body  of  the  defendant  to 
collect  the  costs  or  damages  which  may  be  due  in  the  same 
cases  in  which  he  would  be  authorized  to  issue  such  execution 
separately."     2  R.  S.  353  (342),  §  22. 

Section  2.  On  judgment  for  defendant.  When  the  judgment 
is  in  favor  of  the  defendant,  the  only  execution  which  he  has,  in 
ordinary  cases,  is  for  the  costs  of  the  action  ;  and  as  he  is  sup- 
posed to  be  already  in  possession,  a  delivery  of  the  possession 
is  not  necessary.  If  the.  judgment  is  for  costs  against  the  plain- 
tiff, it  is  to  be  collected  out  of  his  property  only,  and  he  cannot 
be  arrested  on  the  execution  issued  thereon.  An  action  to 
recover  the  possession  of  real  estate,  with  damages  for  withhold- 
ing such  possession,  is  not  an  action  "for  injury  or  for  wrong- 
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fully  taking,  detaining  or  converting  property ' '  under  the  119tli 
section  of  the  Code.  Merritt  v.  Carpenter,  2-  Keyes,  462  ;  S.  C., 
3  Abb.  Ct.  App.  285 ;  33  How.  428  ;  reversing  S.  C,  30  Barb.  61. 
Section  3.  Writ  of  possession.  The  statute  has  provided  (2  E. 
S.  317  [308],  §  34)  that  the  plaintiff  recovering  judgment  shaU  be 
entitled  to  a  writ  of  possession  and  has  prescribed  a  form  to 
which  it  shall  substantially  conform.  The  statutory  form 
is  as  follows : 

Tfie  people,  etc.,  to  the  sheriff,  etc.  : 

"  Wheeeas,  a.  B.  has  lately,  in  our  supreme  court  of  judica- 
"ture,  (or  in  the  court  of  common  pleas"  [now  county  court], 
"  held  in  and  for  the  county  of  ,  as  the  case  may  be,)  by  the 

"judgment  of  the  said  court  recovered  against  C.  D.,.one  mes- 
"  suage,  etc.  (describing  the  premises  recovered  with  the  certainty 
"required  by  statute),  which  said  premises  have  been  and  are 
"still  unjustly  withheld  from  the  said  A.  B.  by  the  said  C.  D., 
"whereof  he  is  convicted  as  appears  to  us  of  record,  and  foras- 
"much  as  it  is  adjudged  in  the  said  court  that  the  said  A.  B. 
"have  execution  upon  his  said  judgment  against  the  said  C.  D. 
"according  to  the  force,  form  and  effect  of  his  said  recovery, 
"  therefore  we  command  you  that  without  delay  you  deliver  to 
"the  said  A.  B.  possession  of  the  said  premises  so  recovered 
"with  the  appurtenances,  and  that  you  certify  to,  etc.,  at,  etc., 
"  on,  etc.,  in  what  manner  you  have  executed  this  writ.  (If  there 
"  be  costs  to  be  collected  the  proper  clause  may  be  here  inserted 
"or  a  separate  execution  ma;^  be  issued  therefor.)  Witness, 
"  etc."     See,  also,  Writ  of  Assistance;  art.  viii,  ante. 


Section  i.  Assignment  of  dower.  If  the  action  of  ejectment  is 
brought  to  recover  dower  not  admeasured  before  the  commence- 
ment of  the  action,  instead  of  a  writ  of  possession,  the  plaintiff's 
dower  is  assigned  to  her  as  follows  :  After  judgment,  and  upon 
the  plaintiff's  motion,  the  court  appoints  three  freeholders  as 
commissioners  to  admeasure  the  same,  who  have  the  same  powers 
and  are  subject  to  the  same  obligations  as  the  commissioners 
appointed  pursuant  to  chapter  8,  title  7  of  the  Revised  Statutes 
(2  R.  S.  510  [488],  ei  seq.)  Upon  the  confirmation  of  their 
report,  a  writ  of  possession  issues  to  the  sheriff  of  the  proper 
county,  describing  the  premises  assigned,  and  commanding  him 
to  put  the  plaintiff  in  possession  thereof  2  R.  S.  320  (311),  §  65. 
The  whole  subject  of  assignment  of  dower  is  elsewhere  treated. 
See  Admeasurement  of  Dower,  chap.  4,  art.  YII,  post. 


20  EJECTMENT. 


Incidents  in  the  course  of  the  trial. 


ARTICLE  X. 

IKCIDBNTS  IN"  THE   COTTBSB  OF  THE  TEIAL. 

Section  1.  Compelling  production  of  authority  Iby  plaintiff's 
attorney. 

a.  At  what  time.  A  defendant  in  ejectment  may,  at  any  time 
before  pleading,  apply  to  the  court  or  any  judge  thereof  in  vaca- 
tion, to  compel  the  attorney  for  the  plaintiJff  to  produce  to  such 
court  or  officer  his  authority  for  commencing  the  action  in  the 
name  of  any  plaintiff  therein.  3  R.  S.  314  (305),  §  17.  See  Vol.  1 , 
563. 

b.  On  what  papers  to  move.  The  application  mentioned  in  the 
last  subdivision  must  be  accompanied  by  the  affidavit  of  the  de- 
fendant, to  the  effect  that  he  has  not  been  served  with  proof  in 
aay  way,  of  the  authority  of  the  attorney  to  use  the  names  of  the 
plaintiffs  sl;ated  in  the  summons  and  complaint.  2  R.  S.  314 
(305),  §  18. 

c.  The  order.  Upon  such  application  the  court  or  officer  shall 
grant  an  order  requiring  the  production  of  such  authority,  and 
shall  stay  all  proceedings  in  the  action  unto,  the  same  be  pro- 
duced.    2  R.  S.  314  (306),  §  19.     See  Vol.  1,  565. 

d.  Etidence  of  authority.  Any  written  request  of  a  plain- 
tiff in  ejectment,  or  his  agent,  to  commence  such  action,  or  any 
written  recognition  of  the  authority  of  the  attorney  to  commence 
the  same,  duly  proved  by  the  affidavit  of  such  attorney  or  other 
com'^etent  witness,  shall  be  sufficient  presumptive  evidence  of 
such  authority.     2  R.  S.  314  (306),  §  20. 

e.  Dismissal  of  the  application.  The  application  to  compel 
the  production  of  the  authority  of  the  plaintiff's  attorney  will 
be  dismissed  with  costs,  if  it  shall  appear  that  previous  to  such 
application  by  any  defendant  he  was  served  with  a  copy  of  the 
affidavit  of  the  plaintiff's  attorney  showing  his  authority  to 
bring  the  action.  The  payment  of  the  costs  allowed  on  such 
dismissal  is  enforced  in  the  same  manner  as  on  other  motions. 
2  R.  S.  314  (306),  §  21. 

Section  2.  Security  for  costs.  The  rule  is  the  same  in  respect 
to  security  for  costs  in  actions  of  ejectment  as  ia  all  other  cases. 
Where  either  party  to  the  action,  whether  plaintiff  or  defendant, 
is  required  in  other  actions  to  give  security  for  costs  such  party 
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is  SO  required  in  ejectment.  As  to  the  manner  of  compelling 
security  to  be  given  and  the  cases  wherein  it  is  required.  See 
ante,  Yol.  2,  563. 

Section  3.  Bill  of  particulars.  Any  judge  of  the  court  in 
which  an  action  of  ejectment  is  pending,  or  any  officer  who  may 
be  authorized  to  perform  the  duties  of  such  judge  at  chambers, 
shall  have  power,  whenever  he  shall  think  proper  to  do  so,  to 
order  the  plaintiff  to  deliver  to  the  defendant  a  particular  descrip- 
tion of  'the  premises  demanded,  in  the  same  manner  and  subject 
to  the  same  provisions,  as  in  cases  where  bills  of  particulars  may 
be  required  in  personal  actions.  2  E,.  S.  352  (341),  §  16.  See  Vol. 
2,  348. 

Section  4,  Mesne  profits.  The  Code  provides  that  the  plaintiff 
may  unite  in  the  same  complaint  several  causes  of  action, 
whether  they  are  such  as  were  formerly  denominated  legal  or 
equitable,  or  both,  and  among  these  are  claims  to  recover  real 
property,  with  or  without  damages,  for  the  withholding  thereof, 
and  the  rents  and  profits  of  the  same.  Code,  §  167,  sub.  5. 
These  profits  are  recoverable  up  to  the  day  of  trial.  See  Yan- 
dermortY.  Gould,  36  JST.  Y.  (9  Tiff.)  639  ;  S.  C,  3  Trans.  App. 
57.  If  the  claim  for  mesne  profits  i-s  not  inserted  in  the  com- 
plaint in  the  action  of  ejectment,  the  plaintiff  may,  nevertheless, 
recover  them  by  action  after  judgment  in  ejectment.  Holmes  v. 
mimes,  19  ISr.  Y.  (5  Smith)  488. 

Section  5.  New  trial.  As  to  the  right  to  a  new  trial  in  eject- 
ment, see  ante,  Vol.  3,  417. 

Section  6.  Staying  proceedings.  Whenever  security  for  costs 
is  required  in  ejectment,  the  court  always  grants  a  stay  of  pro- 
ceedings until  such  security  is  given.  See  .ante,  Vol.  1,  573. 
When  the  court,  upon  the  motion  of  defendant,  compels  the 
production  of  the  authority  of  the  plaintiff's  attorney  for  com- 
mencing an  action  of  ejectment,  it  always  grants  a  stay  of  pro- 
ceedings until  such  authority  is  produced.  2  R.  S.  314  (306),  §  19. 

As  the  statute  provides  for  the  payment  of  the  costs  and  dam. 
ages  of  the  former  action  as  a  condition  precedent  to  vacating 
the  judgment  and  granting  a  new  trial  (2  R.  S.  318  [309],  §  37),  if 
the  party  obtaining  a  new  trial  thereunder  should  proceed  or 
attempt  to  proceed  therein  without  such  payment,  he  would  be 
stayed  by  the  court  until  such  costs  and  damages  were  paid. 
Where  there  are  three  claimants  to  the  same  premises,  by  titles 
hostile  to  each  other,  and  one  of  them  is  in  possession,  and  sep- 
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arate  actions  are  brought  against  him  by  the  others,  and  they 
are  prosecuted  to  judgment  and  execution,  and  one  of  the  plain- 
tiffs is  put  in  possession  by  the  sheriff,  he  is  entitled  to  a  perpet- 
ual stay  of  proceedings  against  the  other  plaintiff ;  and  is  entitled 
to  retain  his  possession  thus  acquired  until  in  an  action  against 
him  a  title  superior  to  his  is  established.  People  v.  Lee,  7  How. 
49.  In  an  action  brought  by  several  plaintiffs,  claiming  as  heirs 
at  law,  to  recover  a  farm,  the  defendant  is  not  entitled  to  stay 
their  proceedings  until  the  costs  of  a  former  action  are  paid, 
where  such  former  action  was  brought  by  one  of  the  plaintiffs  to 
recover  one-third  of  the  same  premises,  and  the  complaint  was 
dismissed.  The  second  action  cannot  be  regarded  as  one  between 
the  same  parties  or  their  privies,  nor  for  the  same  premises.  Ten 
Broeck  v.  Reynolds,  13  How.  462. 

Section  7.  Abatement.  The  action  of  ejectment  shall  not  be 
abated  by  the  death  of  any  plaintiff,  or  of  one  of  several  defend- 
ants, after  issue  and  before  verdict  or  judgment ;  but  the  same 
proceedings  may  be  had  as  in  other  actions  to  substitute  the 
names  of  those  who  may  succeed  to  the  title  of  the  plaintiff  so 
dying,  in  which  case  the  issue  shall  be  tried  as  between  the 
original  parties;  and  in  case  of  the  death  of  a  defendant  the 
cause  shall  proceed  against  the  other  defendants.  2  R.  S.  317 
(308),  §  32.  In  an  action,  under  the  Code,  to  recover  the  posses- 
sion of  land,  corresponding  to  the  former  action  of  ejectment, 
the  death  of  a  sole  defendant  before  verdict  abates  the  action,  and 
the  court  has  no  power  to  authorize  the  continuance  of  the  action 
by  supplemental  complaint  or  otherwise  against  his  heirs  at  law. 
Mosely  v.  Mosely,  11  Abb.  105  ;  Putnam  v.  Van  Buren,  7  How. 
31 ;  Kissam  v.  Hamilton,  20  id.  369. 

Until  there  has  been  an  assignment  of  dower  the  widow  has 
no  estate  in  the  lands,  but  has  a  right  in  action  merely  ;  therefore 
where,  in  an  action  to  recover  real  property,  the  plaintiff  dies 
and  his  heir  applies  for  leave  to  continue  the  action,  it  is  not 
necessary  that  the  widow  should  join  in  the  petition,  or  that  she 
should  be  made  a  party  to  the  subsequent  proceedings  therein. 
Ash  V.  CooTc,  3  Abb.  389.  On  a  motion  to  continue  an  action  of 
ejectment  after  death  of  the  plaintiff,  it  is  not  necessary  to  show 
the  plaintiff's  title  to  the  premises  claimed,  but  it  is  necessary  to 
show  that  the  person  or  persons  asking  to  be  substituted  have 
succeeded  to  such  title  as  he  had,  and  when  they  claim  as 
devisees  they  must  show  a  valid  devise  to  themselves.    Boynton 
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V.  Hoyt,  1  Den.  53.  Where,  in  an  action  for  tlie  recovery  of  real 
property,  a  change  of  occupancy  of  the  premises  occurs  and  all 
the  right,  title  and  interest  of  the  defendant  in  the  premises 
claimed  has  been  transferred  to  and  vested  in  another  by  opera- 
tion of  law,  and  such  other  has  entered,  into  the  possession  of  the 
premises,  the  action  v?ill  be  abated,  and  it  cannot  be  continued 
against  the  successor  of  the  defendant,  nor  can  he  be  substituted 
therein  as  defendant.  In  such  a  case  a  new  right  of  action 
accrues  to  the  plaintiff,  and  the  original  action  against  such 
party  succeeding  the  defendant  in  the  action  is  abated.  Moseley 
V.  The  Albany  Northern  R.  R.  Co.,  14  How.  71.  The  common- 
law  rule  in  reference  to  the  abatement  of  actions  of  ejectment,  as 
will  be  seen  from  the  above  citations,  has  not  been  changed  either 
by  the  statute  or  the  Code.  The  provision  in  the  Code  (§  121) 
providing  that  actions  are  not  to  abate  by  death,  marriage  or 
other  disability,  etc.,  does  not  apply  to  ejectment,  because  the 
right  of  action  does  not  survive  in  such  cases.     Yol.  I,  153. 

Section  8.  Appeal.  When  an  appeal  is  taken  from  a  judgment 
in  ejectment,  execution  on  the  judgment  therein  is  not  to  be 
stayed  unless  a  written  undertaking  with  two  sureties  be  given 
by  the  appellant  to  the  effect  that  during  his  possession  he  will 
not  commit  or  suffer  any  waste  on  the  property  claimed,  and 
that  he  wUl  pay  the  value  for  the  use  and  occupation  pending 
the  appeal,  and  untU  the  delivery  of  possession  under  the  judg- 
ment thereon,  not  exceeding  a  sum  fixed  by  a  judge  of  the  court 
to  be  specified  in  the  undertaking.  Code,  §  388.  As  to  the  mode 
of  proceeding  on  appeals  and  the  general  subject  of  which  this 
is  a  part,  see  Appeals. 


CHAPTER  II. 

PARTITION. 

» 

AKTICLE  I. 

HISTOKT,   OBJECT    AND   NATURE   OE    PARTITION. 

Section  1.  History  and  object.  The  writ  of  partition  was  a 
very  ancient  course  of  proceeding  at  tlie  common  law.  Early 
in  the  judicial  history  of  England,  cases  of  partition  occurred 
and  were  cited  in  the  books  ;  and  acts  of  parliament  were  passed 
regulating  the  law,  and  the  course  of  procedure  when  the  action 
was  brought.  At  first  the  employment  of  this  writ  was  confined 
to  coparceners  exclusively,  that  is,  while  partition  could  in  every 
instance  be  made  when  all  the  parties  consented  thereto,  yet  a 
partition  could  never  be  compelled  except  in  the  case  of  copar- 
ceners. With  a  reservation  arising  from  the  custom  of  some 
cities  and  boroughs,  joint  tenants  and  tenants  in  common  could 
not  be  forced  to  a  partition.  The  inconvenience  arising  from 
this  condition  of  the  common  law  was  removed  by  two  statutes, 
that  of  31  Henry  VIII,  chapter  1,  and  that  of  >S2  Henry  VIII, 
chapter  32,  which  applied  the  operation  of  the  writ  of  partition 
to  those  hitherto-excepted  classes  of  tenants.  Co.  Litt.  187  a  ; 
Bac.  Abr.,  tit.  Joint  Tenants  I,  7 ;  Mead  v.  MitcTiell,  5  Abb.  92, 
94  ;  17  ISr.  Y.  (3  Smith)  210.  The  course  of  procedure  was  by  a 
suit  of  partition  in  all  cases.  For  the  practice  of  making  parti- 
tion between  parceners  either  by  consent  or  by  the  operation  of 
the  writ  de  partitione  facienda  given  by  the  statute  of  81  Henry 
VIII,  consult  Co.  Litt.  166  a. 

The  object  of  the  proceedings  in  partition  being  to  sever  the 
rightful  unity  of  ownership  and  possession  which  characterized 
the  cotenancy,  and  to  allot  to  each  of  the  owners,  frequently 
many -in  number,  and  laboring  under  various  disabilities,  a  sepa- 
rate and  exclusive  portion  of  the  estate,  it  can  readily  be 
imagined  that  instances  would  frequently  occur  where  the 
rigidity  and  inflexibility  of  the  law  would  render  it  inadequate 
in  its  remedies,  or  dilatory  in  its  movements,  and  where  the 
yielding  nature  of  equitable  proceedings  would  cause  the  chan- 
cery courts  to  become  the  preferable  tribunals  for  the  prosecu- 
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tion  of  such  suits.  Story,  in  his  Equity  Jurisprudence,  contends 
that  an  exclusive  jurisdiction  over  those  suits  never  belonged 
to  the  courts  of  common  law,  basing  his  reasoning  upoa  the 
notorious  inadequacy  of  the  writs  belonging  to  those  courts,  to 
attain,  in  many  cases,  the  purposes  of  justice.  Story's  Eq. 
Jur.,  §  647.  Certain  it  is,  that  equity  practice  asserted  and 
maintained  in  England  a  great  ascendancy  in  the  proceedings 
now  under  consid^ration,  as  well  as  in  many  others  where  the 
practice  in  the  courts  of  law  would  work  gross  injustice,  rather 
than  bring  ready  relief. 

In  nearly  aU  of  the  United  States,  the  partition  of  real  prop- 
erty is  regulated  by  special  statutes.  These  will  be  found  col- 
lected in  a  note  to  Washburn  on  Real  Property,  vol.  1,  page 
433.  In  this  State  the  first  act  upon  the  subject  of  the  partition 
of  lands,  was  passed  October  30, 1708.  After  being  continued 
by  several  subsequent  acts,  it  expired  by  its  own  limitation  in 
1721.  1  R.  L.  507  n.  Various  other  acts  were  passed  by  the 
colonial  government  at  different  periods,  but  on  the  16th  of 
March,  1785,  was  enacted  the  first  statute  upon  the  subject 
under  the  State  government.  This  act,  and  the  acts  of  1813 
(1  R.  L.  507),  and  of  1880  (2  R.  S.  317  [326]),  revising  it,  are  com- 
mented upon  at  length  by  the  court  in  Mead  v.  Mitchell^  5  Abb. 
92,  94;  17N.  Y.  (3  Smith)  210.  The  revision  as  made  in  1830 
and  the  numerous  amendments  and  alterations  which  subsequent 
legislatures  have  made,  constitute  the  statute  law  upon  the 
subject  of  partition,  as  it  now  exists  in  this  State. 

The  Code,  by  the  following  section,  has  retained  the  provisions 
of  the  Revised  Statutes  upon  the  subject. 

"The  provisions  of  the  Revised  Statutes  relating  to  the  par- 
tition of  lands,  tenements  and  hereditaments,  held  or  possessed 
by  joint  tenants  or  tenants  in  common,  shall  apply  to  actions 
for  such  partition  brought  under  this  act,  so  far  as  the  same  can 
be  so  applied  to  the  substance  and  subject-matter  of  the  action, 
without  regard  to  its  form."  Code,  §  448.  See  Jennings  v.  Jen- 
nings, 2  Abb.  6,  12 ;  and  AUTiause  v.  Hadde,  3  Bosw.  410. 

Section  2.  Nature  of  the  action.  A  suit  in  partition  is  a  proceed- 
ing in  rem.  In  such  cases  the  jurisdiction  of  the  court  is  con- 
fined to  the  subject-matter  set  forth  in  the  petition  praying  for 
partition.  Particularly  is  this  the  case,  inasmuch  as  the  suit  is 
a  special  statutory  proceeding.  Corwithe  v.  Oriffing,  21  Barb. 
9  ;  Van  'Ornam  v.  Phelps,  9  id.  500. 
Vol.  v.— 4 
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ARTICLE  II. 

STATUTORY   PROVISION'S   AS    TO   PARTIES  AND    AS  TO  THE   ESTATE 

PARTITIONED. 

Section  1.  Who  may  bring  tlie  action. 

a.  In  general.  The  statute  provides  that  when  several  per- 
sons shall  hold  and  be  in  the  possession  of  any  land,  tenements 
or  hereditaments,  as  joint  tenants  or  as  tenants  in  common,  in 
which  one  or  more  of  them  shall  have  estates  of  inheritance,  or 
for  life,  or  lives,  or  for  years,  any  one  or  more  of  such  persons, 
being  of  full  age,  may  apply  by  petition,  for  a  division  and  par- 
tition of  such  premises,  according  to  the  respective  rights  of  the 
parties  interested  therein,  and  for  a  sale  of  such  premises  if  it 
shall  appear  that  a  partition  thereof  cannot  be  made  without 
great  prejudice  to  the  owners.     2  R.  S.  317  (326),  §  1. 

The  qualification  of  the  statute  that  the  person  applying  for  par- 
tition shall  be  of  full  age,  applied  equally  to  all  the  plaintiffs, 
whether  there  were  one  or  more,  and  whether  the  estate  was  for 
years,  or  for  life,  or  in  fee ;  and  no  infant  could,  under  the  statute, 
maintain  proceedings  in  partition  either  separately  or  jointly 
with  adult  co-tenants  in  common.  This  was  not  the  rule  under 
the  early  practice  founded  upon  the  first  statute  of  partition  in 
this  State.  Postley  v.  Kain,  4  Sandf.  Ch.  508.  Nor  is  it  the 
practice  now,  although  the  Revised  Statutes  read  as  above  stated. 
OalUe  V.  Eagle,  65  Barb.  583 ;  S.  C,  1  Pars.  Sup.  Ct.  124.  By 
the  act  of  1852  it  is  provided,  that  whenever  an  infant  shall  be 
possessed  of  real  estate  as  tenant  in  common  or  joint  tenant,  the 
supreme  court  may  authorize  proceedings  to  be  instituted  on 
behalf  of  such  infant  for  a  division  and  partition  of  said  real 
estate,  and  for  a  sale  thereof  if  it  shall  appear  that  such  partition 
cannot  be  made  without  great  prejudice  to  the  owners.  Laws  of 
1852,  ch.  277. 

A  trustee  of  land,  under  a  valid  trust  to  receive  the  rents  and 
profits  of  the  land  and  apply  them  to  the  use  and  support  of  an 
infant  until  such  infant  arrives  at  the  age  of  twenty-one  years, 
with  an  absolute  power  to  sell  such  land  and  invest  the  proceeds 
thereof  for  the  benefit  of  such  infant,  can  institute  a  suit  in 
equity  to  partition  such  la,nds  when  held  in  common  with  other 
persons  of  adult  age.  Oallie  v.  Eagle,  65  Barb.  683.;  S.  C,  1 
Pars.  Sup.  Ct.  124. 
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ft.  Heirs  notwithstanding  will.  Any  heir  or  heirs,  claiming 
lands,  tenements  or  hereditaments  by  descent  from  an  ancestor 
who  died  holding  and  being  in  possession  of  the  same  may 
prosecute  for  the  partition  thereof,  notwithstanding  any  appar- 
ent devise  by  such  ancestor  and  any  possession  held  under  the 
same  devise.  This  may  be  done  whether  such  heir  or  heirs  be 
in  possession  or  not,  but  such  heir  or  heirs  must  allege  and 
establish  in  the  same  suit,  action  or  proceeding  that  such  appar- 
ent devise  is  void.     Laws  of  1853,  ch.  238,  §  2. 

c.  As  to  the  possession  of  the  plaintiff.  The  statute  (2  R.  S. 
317  [326],  §  1),  as  above  cited,  requires  thiat  the  party  applying 
for  partition  must  hold  and  be  in  possession  of  the  pi'emises. 
This  possession  may  be  either  actual  or  constructive.  Howell  v. 
Mills,  7  Lans.  193  ;  0' Dougherty  v.  Aldrich,  5  Denio,  385,  388  ; 
Florence  v.  HopTcins,  46  N.  Y.  (1  Sick.)  182.  And  where  an 
intestate  was  seized  and  possessed  of  lands  which  descended  to 
tenants  in  common,  one  of  them,  though  not  in  possession,  could 
sustain  proceedings,  under  the  statute,  for  partition,  the  lands 
being  unoccupied.    Beebee  v.  Oriffing,  14  N.  Y.  (4  Kern.)  235. 

Where  lands,  leased  for  a  term  of  years,  are  owned  by  several 
parties  who  are  tenants  in  common,  both  of  the  rents  and  of  the 
reversion,  an  action  for  partition  may  be  brought ;  but  the  lands, 
when  sold,  must  be  sold  subject  to  the  rights  of  the  lesse.es  who 
become  tenants  of  the  purchaser  of  the  rents  and  reversion. 
Woodworth  v.  Oamphell,  5  Paige,  518. 

But  it  has  been  held  that  proceedings  in  partition  can  be  insti- 
tuted only  by  a  party  who  has  an  estate  entitling  him  to  immedi- 
ate possession.  Brownell  v.  Brownell,  19  Wend.  367.  StUl 
farther,  a  party  applying  for  partition  must  not  only  have  a 
present  estate  in  the  premises,  as  a  joint  tenant  or  as  a  tenant  in 
common,  but  he  must  also  be  actually  or  constructively  in  the  pos- 
session of  his  undivided  share  or  interest  in  such  premises.  Bur- 
Tians  V.  Burhans,  2  Barb.  Ch.  398.  And  it  has  also  been  decided 
that  a  mere  reversionary  interest  in  premises  which  are  subject  to 
the  life  estate  of  a  tenant,  is  not  such  an  interest  as  will  author- 
ize a  suit  in  partition.  FTeet  v.  Borland,  11  How.  489.  And, 
also,  it  has  been  held  that  not  only  a  party  who  has  merely  a 
future  contingent  interest  in  an  undivided  share  of  real  estate 
cannot  sustain  a  suit  in  partition,  but  that  a  reversioner  also  can- 
not so  do,  without  the  concurrence  of  any  of  the  owners  of  the 
present  interest  in  the  premises.     StriJcer  v.  Mott,  2  Paige,  387. 
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In  apparent  conflict  with  the  current  of  these  last  -decisions,  is 
the  case  of  BlaJceley  y.  Qalder  which  received  the  sanction  of  the 
court  of  appeals.  The  doctrine  as  laid  down  by  the  court  of 
last  resort  was  that  a  tenant  in  common  of  a  vested  remainder  in 
real  estate,  though  his  right  to  possession  is  postponed  during 
the  continuance  of  a  life  estate,  may  institute  proceedings  for 
the  partition  of  the  land  whether  the  intervening  estate  is  held 
as  an  entirety  or  by  several  as  joint  tenants  or  as  tenants  in  com- 
mon. Blakeley  v.  Colder,  15  IST.  Y.  (1  Smith)  617.  See  Howell 
V.  Mills,  7  Lans.  193.  The  clause  of  the  statute  now  under  con- 
sideration should  not  be  construed  to  imply  an  actual  occupancy 
or  the  holding  of  an  immediate  present  estate.  BlaJcely  v. 
Colder,  13  How.  476.  The  decision  of  the  court  of  appeals  in 
this  case  was  made  in  view  of  the  statute  passed  in  1847  (Laws 
of  1847,  chap.  430),  which  in  connection  with  2  R.  S.  325  (335), 
§§  50,  51,  would  seem  to  contemplate  not  only  a  partition,  but  a 
sale  of  the  premises,  upon  the  application  of  the  remainderman 
or  reversioner,  in  cases  where  there  is  a  life  estate  in  the  whole 
or  in  any  part  of  the  premises  in  question.  The  Case  of  Brownell 
V.  Brownell,  19  Wend.  367,  above  cited,  was  decided  before  the 
amendatory  act  of  1847  was  passed.  See  Howell  v.  Mills,  7 
Lans.  193.  On  the  principle  that  the  possession  of  one  is  the 
possession  of  all,  an  action  for  partition  will  .lie  which  is  com- 
menced by  one  tenant  in  common  out  of  possession,  and  which 
states  another  tenant  in  common  to  be  in  possession  of  the  whole 
estate.     HitcTicock  v.  Skinner,  1  Hoff.  21. 

A  subsisting  adverse  possession  is  an  absolute  bar  to  an  action 
for  partition.  The  possession  of  one  of  several  tenants  in  com- 
mon becomes  adverse  when  his  acts  amount  to  an  exclusion  of 
his  co-tenants.  Until  the  excluded  parties  regain  their  possession, 
no  one  of  them  can  bring  partition.  The  duration  of  the  adverse 
possession  is  immaterial.  Florence  v.  Hopkins,  46  N.  Y.  (1  Sick.) 
182.     See  Burhans  v.  Burhans,  2  Barb.  Ch.  398. 

An  action  for  partition  will  not  lie  when  the  title  is  denied 
or  is  not  clearly  established.  An  opportunity  will,  however, 
be  allowed  the  plaintiif  to  establish  his  title.  Wilkinv.  Wilkin, 
1  Johns.  Ch.  Ill;  Hosfordv.  Merwin,  5  Barb.  51.  See  also  Bogar- 
dus  V.  Clarke,  1  Edw.  Ch.  266.  If  there  be  no  dispute  as  to  title 
partition  is  a  matter  of  right.  Mead  v.  Mitchell,  17  N.  Y. 
(3  Smith)  210,  213. 

When  a  party  instituting  proceedings  in  partition  has  no  pos- 
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session,  either  actual  or  constructive,  and  there  are  infant  defend- 
ants to  the  suit,  the  court  is  bound  by  law  to  take  notice  of  the 
objection,  in  behalf  of  the  infants.  Fleet  v.  Borland^  11  How. 
489.  Such  objection,  however,  should  regularly  be  pleaded. 
But  if  there  has  been  an  omission  so  to  do,  the  disability  may 
be  taken  advantage  of  at  the  trial  under  the  plea  of  non  tenent 
insimul.  Brownell  v.  Brownell,  19  Wend.  367.  Disabilities 
which  are  distinctly  stated  in  the  complaint  need  not,  it  would 
seem,  be  set  up  in  the  answer  as  a  defense  against  the  suit. 
BurJians  v.  Burhans,  2  Barb.  Ch.  398.  See  Beach  v.  Mayor, 
etc.,  of  New  TorTc,  45  How.  357. 

In  an  action  for  the  partition  of  real  property,  owned  by  part- 
ners in  joint  tenancy,  the  complaint  was  dismissed,  where  it 
appeared  on  the  trial  that  the  action  had  been  commenced  dur- 
ing the  pendency  of  an  action  brought  by  the  defendant  in 
another  court  for  a  dissolution  of  the  partnership,  and  there  was 
an  accounting,  which  involved  the  real  property  in  question. 
The  court  denied  the  right  of  any  one  to  make  another  a  party 
to  an  action  when  the  same  controversy  is  in  course  of  settle- 
ment in  another  court.    Bawoers  v.  Dorrity,  14  Abb.  206. 

Where  land  is  devised  subject  to  the  performance  of  a  condi- 
tion subsequent,  and  the  devisee  enters  and  suffers  a  breach  of 
the  condition,  a  party  entitled  to  an<  undivided  part  of  the  land 
in  consequence  of  the  breach  of  the  condition,  as  tenant  in  com- 
mon with  the  devisee,  cannot  maintain  partition  against  the 
devisee.  0''  DougTierty  v.  Aldrich,  5  Denio,  385.  The  court 
adds  that  the  plaintiff  must  first  establish  his  title  by  ejectment ; 
and  it,is  asserted  in  another  decision  that  in  case  of  actual  ouster 
of  a  plaintiff  by  his  co-tenant,  or  in  case  of  an  adverse  holding, 
the  plaintiff  must  regain  his  actual  seizin  by  action  before  pro- 
ceedings for  partition  can  be  sustained.  JenMns  v.^  Van  ScTiaacJc, 
8  Paige,  242.  Such  would  now,  however,  seem  to  be  an  unnec- 
essary, if  not  an  irregular  course.  The  distinction  which  existed 
before  the  Code  between  actions  at  law  and  suits  in  equity  has  been 
abolished,  and  the  court  has  now  general  j  urisdiction  to  proceed  to 
try  and  decide  any  disputed  questions  of  title,  whether  equitable 
or  legal,  in  a  suit  for  partition.  This  doctrine  has  been  held  in  the 
court  of  appeals  in  cases  of  a  nature  parallel  to  those  now  being 
considered.  See  PMUips  v.  Gorham,  17  N.  Y.  (3  Smith)  270 ; 
New  Yorlc  Ice  Oo.  v.  The  Northwestern  Ins.  Co.,  23  N.  Y.  (9 
Smith)  357.    Consult  Reubens  v.  Joel,  13  N.  Y.  (3  Kern.)  488. 
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See  also  upon  the  subject  of  equity  and  equitable  titles,  Hosford 
V.  Merwin,  5  Barb.  51 ;  Coxe  v.  Smith,  4  Johns.  Oh.  271 ;  Hitch- 
cock V.  Skinner,  1  Hoff.  21. 

d.  As  to  the  estate  of  the  plaintiff.  The  statute  requires  that 
the  party  applying  for  partition  must  have  an  estate  of  inherit- 
ance, for  life,  or  lives,  or  for  years,  in  the  premises  sought  to  be 
partitioned,  and  the  several  owners  must  hold  and  be  in  posses- 
sion, either  as  joint  tenants  or  tenants  in  common.  2  R.  S.  317 
(326),  §  1.  At  common  law  there  was  no  compulsory  process  by 
which  to  effect  a  partition  of  real  estate.  And  under  our  stat- 
utes no  compulsory  partition  of  real  estate  can  be  made,  unless 
the»owners  are  in  possession  thereof  as  joint  tenants  or  as  tenants 
in  common.  Boyd  v.  Dowie,  65  Barb.  237 ;  Beach  v.  Mayor, 
etc.,  of  New  York,  45  How.  357. 

A  tenancy  by  the  curtesy  initiate  is  a  sufficient  estate  in  lands 
upon  which  to  base  a  partition  suit.  Riker  v.  Darke,  4  Edw. 
Oh.  668.  But  a  widow  claiming  only  in  respect  of  her  dower 
has  not  a  sufficient  estate.  Qoles  v.  Goles,  15  Johns.  319 ;  Wood 
V.  Glute,  1  Sand.  Oh.  199.  "When  parties  are  seized  of  a  life 
estate  in  lands  by  virtue  of  an  assignment  to  them  by  one  of 
the  tenants  in  common,  in  trust  for  the  benefit  of  his  creditors, 
they  have  an  absolute  right  to  a  decree  of  partition.  Tan  Ars- 
dale  V.  Drake,  2  Barb.  599.  «  A  mere  future  contingent  interest 
in  an  undivided  share  of  real  estate  was  not,  before  the  Revised 
Statutes,  a  sufficient  interes.t  to  sustain  a  suit.  Striker  v.  Mott, 
2  Paige,  387.  The  law  seems  to  be  otherwise  now.  2  R.  S.  318 
(327),  §§  5,  6. 

An  action  for  a  partition  was  sustained  in  a  case  where  the 
plaiutiif' s  interest  consisted  of  being  seized  in  fee  simple  of  cer- 
tain undivided  parts  of  all  the  mines,  ores,  minerals  and  metals 
upon  the  described  premises,  with  power  to  go  upon  the  land 
and  work  the  same,  and  the  defendant  was  seized  as  owner  of 
the  residue  of  said  part  of  the  premises  and  the  soil  in  fee.  It 
was  held  that  the  estate  conveyed  was  an  estate  of  inheritance, 
and  was  such  an  interest  as  came  within  the  provisions  of  the 
Revised  Statutes  relative  to  partition.  Qanfield  v.  Ford,  16 
How.  473  ;  S.  0.,  28  Barb.  336. 

"When  a  lessee  of  land  becomes  a  purchaser  of  an  undivided 
moiety  of  the  rent  and  reversion,  the  lease  and  rent  are  merged 
and  extinguished  as  to  that  portion  of  the  premises,  and  he  is 
not  such  a  tenant  in  common  of  the  rent  and  reversion  with  the 
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owner  of  the  otlier  half  thereof  as  to  entitle  the  latter  to  a  par- 
tition of  the  land  during  a  continuance  of  the  lease.  Lansing 
V.  Pine,  4  Paige,  639. 

A  wife,  owning  real  estate  as  tenant  in  common  with  her  hus- 
band, can  maintain  an  action  for  partition  against  him.  Moore 
V.  Moore,  47  K  Y.  (2  Sick.)  467 ;  S.  0.,  7  Am.  Eep.  466. 

But  a  partition  suit  is  not  authorized,  either  by  statute  or  at 
common  law,  between  husband  and  wife  of  land  conveyed  to 
them  and  their  heirs  and  assigns  by  a  deed  not  indicating  that 
they  are  to  hold  as  joint  tenants  or  as  tenants  in  common,  or 
are  to  have  a  severable  interest.  Miller  v.  Miller,  Q  Abb. 
N.  S.  444. 

Upon  the  subject  of  who  may  maintain  a  suit  in  partition  the 
following  rule  of  the  supreme  court  should  be  quoted  : 

"Where  several  tracts  or  parcels  of  land  lying  within  this 
State  are  owned  by  the  same  persons  in  common,  no  separate 
action  for  the  partition  of  a  part  thereof  only  shall  be  brought, 
without  the  consent  of  all  the  parties  interested  therein  ;  and  if 
brought  without  such  consent,  the  share  of  the  plaintiffs  may 
be  charged  with  the  whole  costs  of  the  proceeding.  And  when 
infants  are  interested,  the  petition  shall  state  whether  or  not  the 
parties  own  any  other  lands  in  common."  Supreme  Court 
Rule  No.  78. 

Section  2.  What  estates  are  subject  to  partition. 

a.  In  general.  While  it  is  true  that  personal  property  can- 
not be  the  subject  of  an  action  for  partition,  yet  the  court  sitting 
as  a  court  of  equity  is  competent  to  give  relief  by  decreeing  a 
partition  of  the  property,  or  a  sale  thereof,  where  partition  is 
impracticable,  and  a  division  of  the  proceeds.  Tinney  v.  8tel>- 
Mns,  28  Barb.  290.  By  the  common  law,  as  well  as  under  the 
statutes  of  this  State,  partition  between  tenants  in  common  of 
real  property  is  a  matter  of  right,  when  either  of  such  parties 
will  not  consent  to  hold  and  use  such  property  in  common. 
Gallie  v.  Eagle,  65  Barb.  587 ;  S.  C,  1  Pars.  Sup.  Ct.  124  ;  Smith 
v.  Smith,  10  Paige,  470;  S.  C,  1  Hoff.  Ch.  506;  Van  Arsdale 
v.  Brake,  2  Barb.  599  ;  2  R.  S.  317  (326),  §  1.  As  to  joint  tenants, 
the  right  is  not  an  absolute  one.  Danvers  v.  Dorrity,  14  Abb. 
206. 

b.  Lands  in  which  the  State  is  interested.  Where  lands  are 
held  by  the  people  of  the  State  of  New  York,  and  by  individ- 
uals, as  tenants. in  common,  proceedings  for  the  partition  thereof 
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may  be  had.  against  the  people  of  the  State  in  the  supreme 
court,  in  the  same  manner  as  against  individuals,  and  the  like 
orders,  decrees  and  judgments  will  be  had  therein.  2  R.  S.  331 
(342),  §  92.  All  the  notices  required  to  be  served  shall  be  served 
on  the  attorney-general  of  the  State  who  shall  appear  in  its 
behalf  and  attend  to  its  interests.  2  R.  S.  332  (342),  §  93.  The 
Revised  Statutes  also  direct  the  attorney -general,  whenever  he 
shall  be  so  directed  by  the  commissioners  of  the  land  office,  to 
cause  partition  to  be  made  of  such  tracts  of  land  as  are  held  in 
joint  tenancy  or  in  tenancj''  in  common,  in  which  the  people  of 
the  State  of  New  York  are  interested.  For  that  purpose  he  is 
authorized  to  do  all  such  acts  as  any  joint  tenant  or  tenant  in 
common  is  authorized  by  law  to  do.    1  R.  S.  207  (208),  §  65. 

c.  Estates  in  which  unknown  parties  are  interested.  The 
fact  that  all  the  owners  of  the  premises  of  which  partition  is 
sought,  are  not  known,  furnishes  no  obstacle  to  the  proceedings. 
While  unknown  owners  cannot,  of  course,  be  made  nominally 
parties  to  the  proceedings,  yet  they  may  be  made  parties  to  the 
action  by  inserting  in  the  list  of  the  defendants  some  clause  like 
the  following,  "  and  all  persons  or  owners  unknown,  having  or 
claiming  to  have,  any  interest  in  the  premises  sought  to  be  par- 
titioned in  this  action."  2  Van  Sant.  Eq.  7;  Mead  v.  Mitchell^ 
17  ISr.  Y.  (3  Smith)  210,  217.  Pleadings  in  case  of  unknown 
owners,  and  the  manner  of  service  of  papers  upon  them  will  be 
hereafter  discussed. 

d.  Estates  of  lunatics.,  idiots,  etc.  Whenever  it  shall  appear 
to  the  court  on  the  application  of  any  committee  of  any  idiot, 
lunatic,  or  person  mentally  incapable  of  managing  his  affairs, 
holding  any  real  estate  in  joint  tenancy  or  in  common,  or  in  any 
other  manner,  to  authorize  his  being  made  a  party  to  a  suit  in 
partition,  that  the  interest  of  such  idiot,  lunatic,  or  other  person 
as  aforesaid,  or  of  any  of  the  parties  interested  in  the  premises, 
requires  a  partition  thereof,  a  reference  shall  be  made  of  the 
matter,  that  inquiry  may  be  entered  into  and  report  made  upon 
the  circumstances.  2  R.  S.  331  (341),  §  89.  The  report  being 
made,  and  a  hearing  and  examination  of  the  matter  being  had, 
the  court  may  authorize  the  committee  to  agree  to  a  partition  of 
the  estate,  and  to  execute  releases  of  the  right  of  such  idiot, 
lunatic,  or  other  person  as  aforesaid,  in  and  to  the  share  of  such 
estate  falling  to  the  other  joint  tenants  or  tenants  in  common. 
2  R.  S.  331  (342),  §  90.     And  these  releases  thus  made  shall  be 
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as  valid  and  effectual  to  convey  the  share  of  such  lunatic,  idiot, 
or  other  person  of  unsound  mind,  as  if  the  releases  had  been 
executed  by  such  parties  when  of  sound  mind  and  understand- 
ing, and  for  a  valuable  consideration.  2  R.  S.  331  (342),  §  91. 
See,  also,  Laws  of  1847,  vol.  1,  chap.  280,  §§  16  and  77.  Con- 
sult, upon  the  practice  in  reference  to  lunatics,  the  opinion  of 
the  court  in  OorTiam  v.  OorTiam,  3  Barb.  Oh.  24,  31. 

ARTICLE  III. 

PROCEEDINGS   BEFORE   ACTIO}?   BY  INFANTS. 

Section  1.  Obtaluing  leave  to  sue. 

a.  ^Application,  where  made.  Whenever  an  infant  is  possessed 
of  real  estate  as  a  tenant  in  common  or  as  a  joint  tenant,  no 
division,  partition  or  sale  of  the  premises  so  owned  by  such 
infant  can  be  made  unless  it  satisfactorily  appear  to  the  supreme 
court,  that  it  would  be  advantageous  to  the  interests  of  the 
infant  that  such  steps  be  taken.  Application  must,  therefore, 
be  made  to  the  supreme  court  for  an  order  allowing  such  par- 
tition or  sale.  Laws  of  1852,  chap.  277,  §§  1  and  2.  See,  also, 
ante,  Vol.  1,  204,  and  cases'there  cited. 

J.  Petition  for  leave.  Such  application  should  be  made  by 
petition  by  the  general  guardian  of  the  infant  on  his  behalf.  If 
the  infant,  being  over  fourteen  years  of  age,  have  no  guardian, 
he  may  himself  petition  ;  but  if  he  be  under  fourteen  years, 
some  relative  of  the  infant  with  whom  he  resides  may  petition,  if 
there  be  no  general  guardian. 

Form  of  petition  hy  an  infant  for  leave  to  commence  an  action 
for  partition  and  for  the  appointment  of  a  next  friend  or 
guardian  ad  litem. 

IN  SUPREME  COURT. 

In  the  matter  of  the  petition  on  be-  | 

half  of  John  Smith,  an  infant,  by  \- 

his  general  guardian,  James  Jones.  J 

To  the  Supreme  Court  of  the  State  of  New  TorJc  : 

The  petition  of  John  Smith,  an  infant  under  the  age  of  twenty- 
one  years,  and  of  the  age  of  twelve  years,  by  James  Jones,  his 
general  guardian,  respectfully  showeth  : 

That  the  said  John  Smith  was  of  the  age  of  twelve  years  on 

the  fourth  day  of  July  last  past,  and  resides  in  the  city  of  Troy 

in  the  county  of  Rensselaer,  *with  his  mother  Mary  Smith,  and 

is  supported  by  her ;  and  that  your  petitioner,  the  said  James 

YoL.  v.  — 5 
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Jones,  was,  on  the  day  of  ,  in  the  year  ,  duly 

appointed  the  general  guardian  of  the  said  infant  by  the  surro- 
gate of  the  county  of  Kensselaer,  which  general  guardianship 
.now  subsists.  That  said  infant  is  one  of  the  children,  and  heirs 
at  law  of  Peter  Smith  of  said  city,  deceased,  who  died  seized  of 
certain  real  estate  situated  in  said  city  and  bounded  and  de- 
scribed as  follows  \here  insert  description  of  said  premises'] : 

That  said  infant,  as  such  heir  at  law,  is  now  a  tenant  in  common 
in  fee  simple  of  said  above  described  premises,  with  the  other 
children  of  the  said  Peter  Smith,  deceased,  to  wit :  Adam  Smith, 
Eve  Smith  and  Cain  Smith,  subject  to  the  dower  right  of  their 
said  mother.  That  said  infant  is  not  seized  either  in  severalty, 
as  a  tenant  in  common  or  as  a  joint  tenant  in  any  other  premises 
than  as  a  tenant  in  common  as  aforesaid  of  the  premises  above 
described. 

That  the  value  of  said  above-described  premises  is  about 
$8,000,  and  that  the  interest  of  said  infant  is  an  undivided  fourth 
part  of  the  same  ;  that  said  infant  has  personal  property  only 
to  the  amount  of  $200,  which  is  in  the  possession  and  under 
the  control  of  his  said  guardian ;  and  that  the  income  of  said 
personal  property  is  insufficient  for  his  support  and  maintenance. 

That  the  said  real  estate  consists  of  building  lots  and  is  wholly 
unproductive  \or  That  the  said  real  estate  consists  of  houses  and 
stores,  which  are  very  old  and  much  worn  out,  and  require  ex- 
tensive repairs  to  put  them  in  a  condition  to  be  advantageously 
rented,  or  other  circumstances  rendering  a  sale  of  the  premises 
desirable.] 

That  the  interests  of  said  infant  require  a  sale  of  said  premises, 
as  the  said  infant  is  in  need  of  the  income  of  his  proportional 
share  for  his  maintenance  and  education. 

That  the  other  tenants  in  common  above  named  are  infants 
under  the  age  of  twenty-one  years  [or  That  the  other  tenants  in 
common  above  named  refuse  to  unite  in  the  sale  of  the  said 
premises,  or  refuse  to  purchase  the  share  of  the  said  infant  John 
Smith  at  a  fair  market  price  for  the  same,  or  any  other  facts 
showing  the  propriety  of  allowing  the  infant  his  action  for 
partition,  as  that  the  other  co-tenants  are  about  to  commence 
an  action  for  partition,  or  that  one  or  more  of  them  being 
of  full  age  has  left  the  State  and  his  residence  is  unknown.] 

Wherefore  your  petitioner  prayS  that  the  court  will  allow 
proceedings  to  be  instituted  by  action  of  partition,  in  behalf  of 
said  infant  for  a  division  and  partition  of  said  real  estate  and 
for  a  sale  thereof,  if  it  shall  appear  that  partition  cannot  be 
made  without  great  prejudice  to  the  owners  ;  and  that  the  said 
James  Jones  may  be  appointed  the  next  friend  or  guardian  ad 
litem  of  said  infant,  t(J  conduct  the  proceedings  in  such  action 
on  his  behalf.     And  your  petitioner  will  ever  pray. 

Dated  Troy,  etc.  Jamek  Jones, 

General  Guardian  of  John  Smith. 
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CoTJNTT  OP  Rensselaer,  ss.  : 

James  Jones,  being  duly  sworn,  says,  that  lie  has  read  the 
foregoing  petition  subscribed  by  him  and  knows  the  contents 
thereof,  and  that  the  same  is  true  of  his  own  knowledge,  except 
as  to  the  matters  therein  set  forth  on  information  and  belief,  and 
as  to  those  matters  he  believes  it  to  be  true. 

James  Jobtes. 
Subscribed  and  sworn  to  before  me, 
this      day  of       in  the  year        , 

C.  L.  Aldew, 
Notary  Public,  Troy,  N.  Y. 

c.  Reference.  Although  the  court  might  take  proof  of  the 
facts  that  the  infant' s  interests  require  a  partition,  yet  it  is  the 
•usual  practice  to  appoint  a  referee  to  report  the  facts.  Mat- 
ter of  Marsac,  15  How.  383.  The  court  will  not  accept  the  con- 
clusions merely  of  the  referee,  as  that  "it  would  be  proper  to 
allow  said  infant  to  prosecute  an  action  for  the  partition  of 
the  real  estate  mentioned  in  the  petition."  The  facts  which 
warrant  such  a  conclusion  must  be  set  forth  by  the  referee. 
Matter  of  Marsac,  15  How.  383. 

Form  of  an  order  of  reference. 

At  a  special  term  of  the  supreme  court  held  at  the  court-house 
in  Troy,  in  and  for  the  county  of  Rensselaer,  on  the 
day  of  ,  in  the  year 

Present — Hon.  C.  R.  Ingalls,  Justice. 

In  the  matter  of  the  petition  on  be- 
half of  John  Smith,  an  infant,  by 
his  general  guardian,  James  Jones. 


On  reading  and  iiling  the  petition  on  behalf  of  John  Smith, 
an  infant,  by  his  general  guardian,  James  Jones,  bearing  date 
the  day  of  ,  in  the  year  ,  and  duly  verified,  on 

motion  of  C.  T.  Boone,  Esq.,  attorney  for  said  guardian,  it  is 
ordered  that  it  be  referred  to  Daniel  P.  Wight,  Esq.,  counselor 
at  law,  to  inquire  into  the  matters  set  forth  in  the  petition,  and 
report  the  facts  to  this  court  with  his  opinion  thereon. 

d.  Report  of  referee.  The  reference  before  the  referee  may  be 
ex  parte.  So,  also,  may  the  application  for  an  order  on  the  com- 
ing in  of  the  report.  The  referee  must,  as  ordered,  inquire  into 
and  report  the  facts  with  his  opinion  thereon. 
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Form,  of  report  of  referee. 


In  the  matter  of  tlie  petition  on  be- 
half of  Jolin  Smith,  an  infant,  by 
his  general  guardian,  James  Jones. 


To  the  supreme  court  of  the  State  of  New  TorJc  ; 

The  undersigned,  referee,  to  whom  it  was  referred  by  order  of 
this  court  made  on  the  day  of  ,  1874,  to  inquire  into 

the  truth  of  the  matters  alleged  in  the  petition  in  this  matter, 
and  to  report  the  facts  to  this  court,  with  his  opinion  thereon, 
respectfully  reports :  That  after  due  examination  and  testimony 
taken  therein,  I  find  that  the  matters  alleged  in  said  petition  are 
true  ;  that  the  said  infant  is  of  the  age  of  twelve  years,  that  he 
became  so  on  the  fourth  day  of  July  last  past,  that  he  is  tenant 
ia  common  {mention  the  facts  as  stated  in  the  petition  should  ' 
they  prove  true).  That,  etc.  {state  the  other  material  facts  as 
found  by  the  referee.)  From  which  facts  I  am  of  the  opinion 
that  the  interests  of  said  infant  require  that  an  action  should  be 
brought  for  a  partition  (and  sale)  of  said  premises.  And  I  do 
further  report  that  the  person  proposed  as  next  friend  to  conduct 
the  said  action,  is,  in  my  opinion,  a  suitable  and  proper  person 
for  that  purpose,  and  has  no  interest  adverse  to  said  infant. 

All  of  which  is  respectfully  submitted. 

Dated  Tkot,  etc.  DaniSil  P.  Wight, 

Beferee. 

e.  Order  confirming  report  and  granting  leave  to  commence 
action.  For  a  form  of  order  granting  leave  to  institute  action 
where  no  reference  has  been  had,  see  ante,  Vol.  1,  page  206. 

Form  of  order  confirming  report  of  referee,  authorizing  action 
and  appointing  a  nextfriend  or  guardian  ad  litem. 

At  a  special  term,  etc.  {as  in  last  above  form.) 

{ Title  same  as  last  above.) 

On  reading  and  filing  the  report  of  Daniel  P.  Wight,  Esq., 
referee,  duly  appointed  in  this  matter  by  an  order  dated  the 
day  of  ,  1874,  which  report  bears  date  on  the  day  of 

,  1874 ;  and  on  motion  of  C.  T.  Boone,  attorney  for  said 
guardian,  it  is  ordered  that  the  said  report  be,  and  the  same  is, 
hereby  confirmed  ;  and  that  the  next  friend  or  guardian  adlitem 
hereinafter  mentioned,  have  leave  to  institute  an  action  in  this 
court  on  behalf  of  said  infant,  for  a  partition  of  the  real  estate 
mentioned  in  the  petition  in  this  matter,  and  for  a  sale  thereof, 
if  it  shall  appear  that  such  partition  cannot  be  made  without 
great  prejudice  to  the  owners. 

And  it  is  further  ordered  that  James  Jones,  the  general  guard- 
ian of  said  infant,  be  and  the  same  hereby  is    appointed  his 
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next  friend,  to  prosecute  the  said  action  and  conduct  the  proceed- 
ings on  behalf  of  said  infant,  on  his  executing  to  the  people  of 
this  State,  duly  acknowledged,  a  bond  in  the  penalty  of 
dollars,  with  two  sufficient  sureties,  to,  be  approved  by  a  justice 
of  this  court  and  filed  with  the  clerk,  as  required  by  statute  and 
the  practice  of  the  court. 

Section  2.  Appointing  a  next  friend  or  guardian  ad  litem  for 
infant  plaintiff. 

a.  Application,  where  and  Tiow  made.  In  all  ordinary  actions 
the  appointment  of  a  guardian  may  be  made'  by  the  court  in 
which  the  action  is  pending,  or  by  a  judge  thereof,  or  by  a  county 
judge.  But  in  actions  for  the  partition  of  lands  the  guardian  can 
be  appointed  by  the  supreme  court  only.  Its  authority  for  such 
appointment  is  given  by  a  statute  passed  in  1853,  chapter  277. 
Lyle  V.  SmitTi,  13  How.  104.  Consequently  partition  proceedings 
which  were  commenced  after  the  appointment  of  a  guardian  by  a 
county  judge  were  held  to  be  improperly  instituted.  lb.  The  court 
in  another  case  has  decided  that  section  116  of  the  Code  of  Proced- 
ure has  no  application  to  actions  in  partition,  and  the  appoint- 
ment of  a  guardian  under  that  section  is  a  radical  defect. 
Lansing  v.  CrulicTc,  26  How.  250.  Nor  can  the  order  for  the 
appointment  of  a  guardian  ad  liteTn  of  an  infant  party  to  an 
action  in  partition  be  made  by  a  judge  at  chambers.  It  must  be 
made  by  the  court.  An  exception  to  this  rule  obtains  in  the 
first  judicial  district  of  this  State  where  the  order  appointing  a 
guardian,  when  made  by  a  judge  at  chambers,  operates  as  an 
order  of  the  court.     Bisbrow  v.  Folger,  5  Abb.  53. 

To  the  statute  passed  April  14,  1852,  we  must  therefore  look 
for  the  law  upon  this  subject.  By  that  statute  the  supreme  court 
is  directed  to  appoint  a  competent  next  friend  to  conduct  the 
proceedings  on  the  part  of  such  infant,  which  next  friend  shall 
be  appointed  upon  the  like  application  and  in  the.  like  manner, 
and  shall  give  such  security  and  possess  such  powers  as  are 
specified  and  required  in  sections  two,  three  and  four  of  title 
third,  chapter  one,  of  the  third  part  of  the  Revised  Statutes, 
Laws  of  1852,  chap.  277,  §  2.  Chapter  one  is  evidently  a  clerical 
error  for  chapter  fixie,  and  under  the  Code,  perhaps  the  term 
guardian  would  be  a  phraseology  preferable  to  next  friend. 
The  term  "  next  friend"  will,  however,  be  retained  in  the  forms 
in  this  chapter,  as  the  one  employed  in  the  statute. 
The  common  and  convenient  practice  is  to  insert  in  the  petition 
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for  leave  to  prosecute  tlie  suit,  an  application  for  the  appoint- 
ment of  a  next  friend.  Upon  a  report  by  the  referee  favorable 
to  the  action,  the  court  -will  then  both  give  permission  to  com- 
mence the  suit  and  appoint'  the  next  friend.  See  forms  just  given, 
and  ante,  Vol.  1,  pages  206  and  488.  In  the  absence  of  evidence 
to  the  contrary,  the  regularity  of  the  appointment  of  a  guardian 
ad  litem  will  be  presumed.    Bride's  Estate,  15  Abb.  12. 

b.  Wlio  Willie  appointed.  The  statute  reads  "If  it  shall  be 
represented  to  the  court  by  any  party  intending  to  make  such 
application  [?.  e.  application  for  partition]  that  there  are  any 
minors  vrho  should  be  parties  to  the  proceedings  thereon,  and  it 
shall  be  satisfactorily  proved  to  the  court  that  at  least  ten  days' 
notice  has  been  served  on  such  minors  as  reside  vrithin  this  State, 
or  upon  their  general  guardians,  of  an  intention  to  apply  to  such 
court  for  the  order  herein  mentioned,  such  court  shall  thereupon 
appoint  a  suitable  and  disinterested  person  to  be  guardian  for 
one  or  more  of  such  minors,  whether  the  said  minors  shall  reside 
in  or  out  of  this  State."  2  R.  S.  317  (326),  §  2.  Practically  the 
ten  days'  notice  referred  to  is  rarely  necessary,  inasmuch  as  the 
general  guardian  is  generally  the  party  applying  for  the  appoint- 
ment of  the  guardian  ad  litem.  Practically  also  the  general 
guardian  is  appointed  guardian  ad  litem.  Not  necessarily  so, 
however,  for  that  part  of  supreme  court  rule  No.  61  requiring 
the  guardian  ad  litem  to  be  the  general  guardian  does  not  apply 
to  a  guardian  for  the  plaintiff.  Ooolc  v.  Rawdon,^  How.  233. 
He  must  be  a  responsible  person  because  he  is  liable  for  costs. 
(Code,  §  316).  Cook  v.  Ratodon,  6  How.  233.  See  ante,  Vol.  1, 
page  485,  for  the  other  qualifications  of  guardian.  See,  also, 
supreme  court  rule  No.  61. 

When  an  infant  wife  joins  with  her  husband  as  plaintiff  in  a 
partition  suit,  no  next  friend  is  necessary  unless  the  action  is  to 
recover  the  separate  property  of  the  wife.  In  the  latter  case 
it  seems  that  the  husband  cannot  act  in  that  capacity.  Goolc  v. 
Rawdon,  6  How.  233. 

c.  Bond  of  next  friend.  Every  next  friend  appointed  as 
above  indicated,  before  entering  upon  the  execution  of  his 
duties,  is  required  to  execute  a  bond,  in  such  penalty  and  with 
such  surety  as  the  court  shall  direct,  to  the  people  of  the  State, 
conditioned  for  the  faithful  discharge  of  the  trust  committed  to 
him,  and  for  rendering  a  just  and  true  account  of  his  guardian- 
ship, in  all  courts  and  places  when  so  required  to  do.    The  court 
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must  be  satisfied  that  such  bond  has  been  executed  and  filed  in 
the  office  of  its  clerk,  before  any  rule  to  plead  or  any  other  sub- 
sequent rule  or  order  shall  be  made.  2  R.  S.  317  (326),  §  4.  In 
case  of  neglect  on  the  part  of  the  guardian  to  file  his  bond,  or 
of  inability  to  find  the  same  upon  file,  the  court  or  any  judge 
thereof,  upon  the  application  of  any  party  to  the  suit,  at  any 
time  before  judgment  or  decree  in  all  cases,  or  after  judgment 
and  decree  in  cases  of  actual  partition,  may  authorize  and  direct 
the  filing  of  a  bond  by  such  guardian  and  the  penalty  and 
surety  thereof,  to  be  filed  as  of  the  same  date  with  the  order 
appointing  the  guardian.  The  bond  when  so  filed,  and  all  rules, 
orders  and  decrees  in  the  suit  subsequent  to  the  date  of  the 
order  appointing  the  guardian  shall  have  the  like  force  and  effect 
as  if  such  bond  had  been  directed  by  the  court  and  duly  exe- 
cuted and  duly  filed  by  the  guardian  at  the  date  of  his  appoint- 
ment. Laws  of  1852,  chap.  277,  §  3  ;  Clark  v.  ClarTc,  21  How. 
479  ;  S.  C,  14  Abb.  299  ;  Lansing  v.  OulicTc,  26  id.  250. 

"No  guardian  ad  litem,  for  an  infant  party,  unless  he  has 
given  security  to  the  infant,  according  to  law,  shall,  as  such 
guardian,  receive  any  money  or  property  belonging  to  such 
infant,  or  which  may  be  awarded  to  him  in  the  suit,  except 
such  costs  and  expenses  as  may  be  allowed  by  the  court,  to  the 
guardian,  out  of  the  fund,  or  recovered  by  the  infant  in  the 
suit.  Neither  shall  the  general  guardian  of  an  infant  receive 
any  part  of  the  proceeds  of  a  sale  of  real  property  belonging  to 
such  infant,  sold  under  a  decree,  judgment  or  order  of  the  court, 
until  the  guardian  has  given  such  further  security  for  the  faith- 
ful discharge  of  his  trust  as  the  court  may  direct."  Rule  63, 
Sup.  Ct. 

This  rule  is  general  in  its  application,  applying  to  all  actions 
where  guardians  ad  litem  are  appointed,  both  for  infant  plaintiff' 
and  defendant.  For  a  form  of  a  bond  of  guardian  ad  litem  for 
infant  plaintiff"  in  partition,  see  Yol.  1,  page  489. 

d.  Powers  and  duties  of  guardian.  The  duty  of  the  guard- 
ian ad  litem  is  comprehensively  summed  up  in  that  portion  of 
the  Revised  Statutes  which  bears  upon  the  subject  under  con- 
sideration. His  special  purpose  is  to  take  charge  of  the  interests 
of  the  minors  in  relation  to  the  proceedings  for  partition.  2  R. 
S.  317  (326),  §  2.  He  represents  the  infant  in  the  proceedings, 
and  his  acts  in  relation  to  those  proceedings  are  binding  on  the 
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minor  and  are  as  valid  as  if  done  by  the  minor  after  having 
arrived  at  full  age.     2  R.  S.  317  (326),  §  3. 

"  He  is  appointed  to  prosecute  the  action,  and  he  may  employ 
the  ordinary  and  customary  means  to  bring  it,  if  possible,  to  a 
successful  termination.  The  authority  conferred  upon  him  is  to 
prosecute,  not  to  settle  ;  to  obtain  for  the  infant  an  adjudication 
as  to  his  rights  —  not  to  barter  away  those  rights  in  such  manner 
as  the  guardian  may  choose.  Certainly  no  such  settlement  could 
be  binding  on  the  infant,  except  made  with  the  express  sanction 
of  the  court."     Edsall  v.  VandemarJc,  39  Barb.  589,  599. 

ARTICLE  IV. 

PARTIES. 

Section  1.  Parties  plaintiff.  The  subject  of  parties  has  inci- 
dentally been  touched  upon  while  treating  of  the  individuals 
who  may  bring  the  action,  in  a  preceding  article.  See  ante,  p. 
26.  It  may  be  said  in  general  that  a  decree  for  a  partition  cannot 
be  made  unless  all  the  tenants  in  common  are  made  parties  to 
the  suit.  Burhans  v.  Burhans,  2  Barb.  Ch.  398.  See  Broker 
V.  Devereaux,  8  Paige,  513.  While  the  wording  of  the  statute 
(2  R.  S.  317  [326],  §  1),  permits  several  joint  tenants  or  tenants  in 
common  to  apply  for  a  partition,  yet  the  ordinary  and  certainly 
the  more  convenient  practice  is  for  one  of  the  co-tenants  to  com- 
mence the  proceedings  in  his  own  name,  making  the  others 
defendants.     See  forms  of  complaints  hereafter  to  be  given. 

A  tenant  in  common  of  part  of  the  premises  is  not  debarred 
from  bringing  an  action  of  partition  merely  because  he  is  trustee 
as  to  another  part.  Nor  will  a  partition  be  refused  although 
other  persons  may  afterward  come  into  being  who  would  be 
entitled  to  be  made  parties  to  the  partition  upon  coming  into 
being.     Cheesman  v.  Thome,  1  Edw.  Ch.  629. 

Whether  or  not  a  husband  should  be  joined  as  plaintiff  with 
his  wife  when  she  brings  an  action  for  the  partition  of  her  separ- 
ate estate  must  be  determined  now  by  the  settled  practice  of  the 
courts  of  equity  as  it  existed  prior  to  the  adoption  of  the  Code. 
As  to  parties,  the  Code  has  not  changed  the  equity  system  of 
practice.  A  wife,  therefore,  suing  for  a  partition  of  her  separate 
estate,  must  sue  alone.  It  is  a  misjoinder  to  make  her  husband 
a  party  plaintiff.  Brownson  v.  Oifford,  8  How.  389.  See  Ack- 
ley  V.  Tarbox,  31  N.  Y.  (4  Tiff.)  564. 
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But,  on  the  other  hand,  a  wife  is  a  necessary  party  to  the  pro- 
ceedings instituted  by  her  husband  for  partition,  since  she  has 
an  inchoate  right  of  dower  in  the  premises  sought  to  be  parti- 
tioned. Ripple  V.  Gilborn,  8  How.  456.  And  this  would  seem 
to  be  the  rule  whether  she  be  infant  or  an  adult.  Jackson  v. 
Edwards,  7  Paige,  386. 

But  the  wife  of  a  tenant  in  common  need  not  join  as  plaintiff 
with  her  husband  in  an  action  to  partition  his  property ;  she  is  a 
necessary  party,  but  more  fittingly  a  defendant  than  plaintiff. 
Rosekrans  v.  White,  1  Lans.  486. 

A  widow  having  a  life  interest  in  an  undivided  half  of  the  real 
estate  of  which  her  husband  died  seized,  by  virtue  of  the  will  of 
her  son,  may  institute  proceedings  for  partition.  Ackley  v. 
Dygert,  38  Barb.  176. 

A  lunatic  is  a  necessary  party  plaintiff  to  an  action  begun  by 
his  committee  for  the  partition  of  his  real  estate.  If  an  action  be 
begun  by  the  committee,  the  lunatic,  not  being  joined  with  him, 
a  decree  of  partition  based  upon  a  judgment  would  not  trans- 
fer the  legal  title  of  the  lunatic  to  his  undivided  share  of  that 
portion  of  the  premises  which  is  set  off  to  the  defendant  in 
severalty.  Gorfiam  v.  OorTiam,  3  Barb.  Ch.  24.  The  statute  of 
1845,  chap.  112,  authorizing  committees  to  sue  in  their  own 
names  does  not  affect  these  proceedings.  lb. 

Where  a  tenant  for  life  had  assigned  premises  for  the  benefit 
of  his  creditors,  and  the  assignees  had  begun  proceedings  for  a 
partition,  the  court  held  that  the  creditors  were  not  necessary 
parties  to  the  proceedings  inasmuch  as  the  legal  title  was  in  the 
assignees.  Van  Arsdale  v.  Drake,  2  Barb.  599.  But  where  an 
undivded  portion  of  the  premises,  of  which  partition  was  sought, 
had  been  conveyed  to  trustees  upon  a  trust  not  authorized  by 
the  Revised  Statutes,  the  cestui  que  trust  is  a  necessary  party  to 
the  suit,  to  make  the  decree  binding  upon  his  interest  in  the 
premises.  Broker  v.  Devereaux,  8  Paige,  513.  Otherwise,  how- 
ever, where  the  absolute  title  to  an  undivided  portion  of  the 
premises  is  vested  in  a  trustee  upon  a  valid  trust.  lb.  See  Lan- 
sing V.  Pine,  4  Paige,  639. 

Section  2.  Parties  defendant.    Much  that  has  been  said  in  the 
preceding  section  upon  the  subject  of  parties  plaintiff  has  appli- 
cation upon  the  subject  of  parties  defendant,  to  which  section 
the  reader  is  referred,  as  also  to  volume  1,  page  135. 
YoL.  v.— 6 
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The  statute  has  also  given  fuU  directions  upon  this  subject. 
It  provides  that  every  person  interested  in  the  premises,  vrhether 
in  possession  or"  otherwise,  including  those  having  an  interest 
therein  as  tenants  for  years,  for  life,  by  the  curtesy  or  in  dower, 
and  the  persons  entitled  to  the  reversion,  remainder  or  inherit- 
ance after  the  termination  of  any  particular  estate  therein,  and 
every  person  who,  by  any  contingency  contained  in  any  devise, 
grant  or  otherwise,  may  be  or  become  entitled  to  any  beneficial 
interest  in  the  premises,  may  be  made  parties  to  the  proceedings. 
2  E.  S.  318  (327),  §  6,  and  §  5,  subd.  2.  The  clause  of  the  statute 
allowing  individuals  having  a  dower  interest  to  be  made  parties, 
is  qualified  by  being  limited  to  those  whose  dower  has  not  been 
admeasured.  2  R.  S.  318  (327),  §  6.  It  was  at  one  time  held  in 
the  equity  practice  of  the  State  that  this  statute  does  not  make 
it  absolutely  necessary,  although  in  most  cases  advisable,  to 
make  persons  parties  who  are  entitled  only  to  dower  in  the 
premises,  which  has  not  been  admeasured  and  which  extends  to 
the  whole  of  the  premises  of  which  partition  is  sought,  and  that 
the  statute  does  not  contemplate  in  any  case  a  setting  off  or 
admeasurement  of  a  dower  interest  in  a  partition  suit.  Tanner 
V.  Niles,  1  Barb.  560.  However  numerous  might  be  the  argu- 
ments adduced  in  opposition  to  the  binding  force  of  such  a 
decision,  all  discussion  has  been  set  at  rest  by  the  enactment  of 
1847,  which  makes  it  lawful  for  commissioners  in  partition  to 
allot  to  any  life  tenant,  including  tenants  in  dower  or  by  curtesy, 
his  share  in  the  premises  being  partitioned,  without  reference  to 
the  duration  of  the  estate.  Such  estate  must  either  be  admitted 
by  all  the  parties  to  the  proceedings  or  be  ascertained  by  the 
court  to  be  existing  at  the  time  that  judgment  for  partition  is 
given,  and  such  life  tenant  must  be  made  a  party  to  the  proceed- 
ings. Laws  of  1847,  chap.  430,  §  5.  It  may  be  unhesitatingly 
asserted  that  a  dower  tenant  is  a  proper,  if  not  a  necessary,  party. 
Ripple  V.  Gilborn,  8  How.  456.  With  greater  emphasis  the 
same  remark  may  be  made  as  to  married  women,  who  have  an 
inchoate  right  of  dower.  The  title  of  a  purchaser  under  a  judg- 
ment in  ])a.ftition  would  be  precarious  and  his  security  weak,  if 
he  were  not  protected  against  proceedings  for  dower  which 
might  be  brought  against  him  by  a  surviving  widow,  unless  her 
rights  to  the  premises  had  been  divested  by  making  her  a  party 
to  the  partition.  Jackson  v.  Edwards,  7  Paige,  386.  It  was 
doubted  by  the  chancellor,  in  a  case  before  him,  whether  the 
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wife  of  a  defendant,  married  during  the  pendency  of  the  proceed- 
ings, acquired  any  interest  in  the  premises  being  the  subject  of 
litigation,  which  would  not  have  been  divested  by  a  sale  under 
a  decree,  although  she  had  not  been  made  a  party.  If,  how- 
ever, it  were  proper  that  the  wife  be  named  m  the  subsequent 
proceedings,  neither  a  supplemental  bill  nor  an  amendment  of  the 
original  bill  was  deemed  necessary  to  bring  her  before  the  court. 
As  in  the  case  of  the  marriage  of  a  female  defendant,  the  proper 
course  would  be  to  obtain  an  order  that  the  further  proceedings 
be  in  the  names  of  the  husband  and  his  wife  as  parties.  Jackson 
V.  Edwards,  1  Paige,  386,  403.  There  would  seem  to  be  no  rea- 
son why  the  practice,  as  thus  stated  by  the  chancellor,  would  not 
be  a  wise  and  proper  proceeding  now.  Certainly  it  would  be 
safer  for  the  purchaser  under  the  judgment  of  the  court  should 
a  sale  be  ordered,  if  the  wife  or  husband  who  have  become  such, 
during  the  pendency  of  the  action,  be  added  as  parties  to  the  suit. 
Then  there  would  be  no  possibility  of  any  dower  rights  hang- 
ing over  the  property,  as  clouds  upon  its  title.  The  wives  of  the 
several  owners  of  land  are  made  parties  to  an  action  for  partition, 
not  because  they  have  any  direct  interest  in  the  land,  nor  because 
they  wUl  have  any  interest  in  it  if  it  is  divided.  If  divided,  the 
inchoate  right  of  dower  of  the  wife  will  attach  to  the  parcels  set 
apart  to  the  husband.  It  is  only  in  case  the  land  should,  in  the 
progress  of  the  action,  be  sold,  that  it  becomes  nfecessary  to  have 
the  wife  a  party  to  the  action  in  order  to  have  her  inchoate  right 
of  dower  cut  off,  so  that  the  purchaser  may  take  the  land 
divested  of  such  right.  In  that  case  her  contingent  interest  in 
the  land  is  transferred  to  the  funds  arising  from  the  sale,  and 
this  interest  the  court  will  protect  in  disposing  of  the  fund.  As 
a  part  of  the  fund  must  be  set  apart  to  provide  for  the  wife's 
contingent  right  of  dower,  the  interests  of  the  husband  and 
wife  are,  to  this  extent,  adverse,  and  she  should  therefore  be 
made  defendant  in  an  action  for  partition  commenced  by  him. 
Rosekrans  v.  White,  7  Lans.  486. 

If  a  married  woman  has  a  separate  estate,  as  a  tenant  in  com- 
mon with  others,  it  is  not  necessary  that  her  husband  be  joined 
with  her  as  a  party  defendant.  Laws  of  1860,  chap.  90,  as 
amended  by  Laws  of  1862,  chap.  172.  The  mere  fact  that  an 
individual  is  a  husband  is  not  sufficient  reason  for  making  him 
a  party  defendant.  But  if  he  has  or  claims  any  interests  to  be 
affected   by  the   proceedings,  he  is  properly  made  a  party  to 
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proceedings  begun  by  her  for  a  partition  of  her  separate  estate. 
Hillman  v.  Hillman,  14  How.  456. 

In  a  suit  between  tenants  in  common,  for  tlie  partition  of  an 
interest  in  real  estate,  wMch.  has  been  carved  out  of  the  fee, 
the  owner  of  the  fee,  who  is  the  common  source  of  title  to  all 
the  tenants  in  common,  is  not  a  necessary  party.  Canfield  v. 
Ford,  28  Barb.  336  ;  16  How.  473. 

A  reversioner  is  a  necessary  party  to  the  action,  when  the 
proceedings  are  begun  by  an  owner  of  an  undivided  share  of 
the  reversion  as  well  as  of  an  undivided  share  of  the  present 
interest  in  the  property.  Striker  v.  Mott,  2  Paige,  387.  A  re- 
versioner is  also  a  necessary  party  when  the  action  is  begun  by 
the  owner  of  an  undivided  share  of  the  premises  for  life  or  of 
any  other  particular  estate  in  the  same,  and  some  of  the  other 
parties  own  the  premises  in  fee.     Striker  v.  Mott,  2  Paige,  387. 

Creditors  having  a  specific  lien  on  the  undivided  interest  or 
estate  of  any  of  the  parties,  by  mortgage,  devise,  or  otherwise, 
may  be  made  parties  to  the  proceedings  at  the  election  of  the 
plaintiff.     2  R;  S.  318  (327),  §  10  a. 

But  in  case  a  sale  of  the  premises  is  ordered,  creditors  having 
specific  liens,  as  aforesaid,  shall  be  made  parties  on  motion  of 
either  party.  2  R.  S.  824  (333),  §  42.  If  not  so  made  their  liens 
are  not .  affected  by  a  sale  of  the  premises.  2  R.  S.  327  (337), 
§  61  5. 

It  shall  not  be  necessary  in  the  first  instance  to  make  any 
creditor  having  a  lien  on  the  premises  sought  to  be  partitioned, 
or  any  part  thereof,  by  judgment;  decree,  mortgage  or  other- 
wise, a  party  to  the  proceedings,  nor  shall  the  partition  of  the 
premises  alter,  affect  or  impair  the  lien  of  such  creditors ;  except 
that  if  the  lien  be  on  the  undivided  interest  or  estate  of  .any  of 
the  parties,  such  lien,  if  partition  be  made  of  the  premises, 
shall  thereafter  be  a  charge  only  on  the  share  assigned  to  such 
party,  and  such  share  shall  be  first  charged  with  its  just  pro- 
portion of  the  costs  of  the  proceedings,  in  preference  to  the 
lien.  2  R.  S.  318  (327),  §§  8,  9  ;  Bogardus  v.  Parker,  7  How. 
305. 

In  regard  to  creditors  having  general  liens  upon  the  premises 
sought  to  be  partitioned,  the  statutes  are  silent  as  to  whether 
they  should  be  made  parties.  It  is,  however,  enacted  that  all 
such  creditors  are  barred  by  a  conveyance  of  the  property,  pro-, 
vided  they  had  the  notice  of  the  proceedings  which  is  prescribed 
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to  be  given.  2  E.  S..  327  (337),  §  61  b.  If  a  sale  is  ordered  of 
the  premises,  the  custom  of  the  court  has  directed  that  general 
lienors  be  made  parties  to  the  proceedings.  See  Sup.  Ct.  Rules, 
No.  80.  As  to  specific  lienors  it  is  preferable  practice  to  make 
them  parties  in  the  first  instance,  and  this  course  obviates  the 
necessity  of  amending  the  pleadings  in  case  a  sale  is  ordered. 
2  R.  S.  324  (333),  §  42. 

Contingent  remaindermen,  or  persons  to  take  under  an  e5iecu- 
tory  devise,  who  may  hereafter  come  into  being,  are  bound  by  a 
judgment  in  partition  as  being  virtually  represented  by  the 
parties  to  the  action  in  whom  the  present  estate  is  vested.  Mead 
V.  Mitchell,  5  Abb.  93  ;  affirmed,  17  N.  Y.  (3  Smith)  210. 

As  has  previously  been  remarked,  no  judgment  for  partition 
will  be  made  unless  aU  the  persons  interested  in  the  premises  are 
made  parties  to  the  action.  Burhans  v.  BurJians,  2  Barb.  Ch. 
398.  But  when  all  the  parties  in  the  proceedings  are  adults  and 
have  been  personally  served  with  process,  the  court  will  not 
examine  the  proceedings  to  ascertain  whether  all  the  proper 
parties  are  before  the  court,  or  whether  the  rights  and  interests  of 
the  several  parties  have  Ibeen  correctly  stated  by  the  referee. 
Broker  v.  Bevereaux,-  8  Paige,  513.  If  the  necessary  parties  are 
not  before  the  court  so  as  to  make  a  judgment  for  partition  final 
and  effectual  as  to  all  interested  parties,  it  is  the  business  of  the 
defendants  who  have  been  served  with  process  to  appear  and 
make  that,  objection.  lb.  But  where  persons  are  proceeded 
against,  in  partition,  as  absentees  or  as  unknown  owners  of  undi- 
vided portions  of  the  premises,  or  where  the  rights  of  infants  are 
involved,  it  is  the  duty  of  the  court  to  look  into  the  proceedings 
and  see  that  all  proper  persons  are  made  parties.  lb.  If  any 
person,  interested  in  the  premises  or  having  any  claim  by  which 
he  may  become  interested  at  a  future  time,  has  not  been  made  a 
party  to  the  proceedings,  he  may,  nevertheless,  be  admitted  to 
appear  and  answer  as  a  defendant,  on  application  to  the  court, 
or  to  a  judge  thereof  in  vacation,  upon  his  petition  accompa- 
nied by  an  affidavit  of  his  interest.     2  R.  S.  319  (329),  §  15. 

The  court  will  also  allow  any  amendment  of  the  pleadings  or 
proceedings  so  as  to  make  defendant  thereto  any  person  who 
shall  have  appeared,  in  the  course  of  the  proceedings,  to  be  inter- 
ested in  the  premises,  by  any  will,  deed  or  grant  from  any  person 
who  is  a  defendant  in  such  petition,  and  who  might  originally 
have  been  made  defendant,  if  his  interest  had  then  existed  or 


46  PARTITION. 


Action,  how,  wliere  and  when  commenced. 


been  known.  No  person  shall  be  so  made  defendant  without 
forty  days'  notice  of  the  motion  to  that  effect  being  person- 
ally served  on  him  or  published  three  months.  2  R.  S.  320 
(330),  §  20. 

ARTICLE  V. 

ACTIOIT,   HOW,  WHEKE  AND  WEES'   COMMBNCED. 

Section  1.  How  commenced. 

a.  Proceedings  hy  petition  abolished.  It  wiU.  be  noticed  that 
the- statute  (2  R.  S.  317  [326],  §  1)  directs  the  commencement  of 
proceedings  in  partition  by  application  by  petition  to  certain 
courts.  Opportunity  for  considerable  discussion  here  presents 
itself  as  to  whether  the  requirements  of  the  Code  authorizing  the 
commencement  of  actions  by  summons  and  complaint  have  super- 
seded the  form  prescribed  by  the  statute.  The  cases  are  conflict- 
ing and  unsatisfactory  upon  the  point,  and  the  presentation  of 
arguments  would  be  perhaps  fruitless  and  unnecessary.  Decis- 
ions found  in  the  early  reports,  immediately  subsequent  to  the 
adoption  of  the  Code,  were  emphatic  upon  the  point  that  pro- 
ceedings by  petition  were  not  supplanted.  Tramr  v.  Traver,  1 
Code  R.  112  ;  Myers  v.  Basback,  2  id.  13.  Indeed,  it  was 
doubted  until  the  adoption  of  section  448  of  the  Code,  whether 
proceedings  in  partition  could  be  begun  by  summons  and  com- 
plaint. Traver  v.  Traver^  3  How.  351.  But  that  question  was 
set  at  rest  by  the  legislature  when  section  448  was  introduced 
into  the  Code.  More  recently  reflections  began  to  be  cast  upon 
the  legality  of  proceedings  by  petition.  The  court  refused  to 
compel  purchasers  under  a  decree  of  the  court  where  proceedings 
were  conducted  by  petition,  to  complete  their  purchase.  Matter 
of  Cavanagh,  23  How.  358  ;  S.  C,  37  Barb.  22  ;  14  Abb.  258.  The 
matter  is  discussed  but  not  finally  set  at  rest  by  a  decision  in  the 
highest  court.  It  was  held  by  Peatt,  J.,  and  no  dissenting  opin- 
ions are  mentioned,  as  follows :  "  That  these  proceedings  by  peti- 
tion are  repealed  is  manifest  from  a  slight  examination  of  the 
Code,  as  it  was  originally  enacted  and  as  it  has  since  been 
amended."  GrogTian  v.  Limngston,  17  N.  Y.  (3  Smith)  218,  225. 
The  court  also  discusses  the  point  and  shows  its  reasons  for  the 
decision.  Although  some  have.been  led  to  question  the  decisive- 
ness of  this  opinion  on  the  ground  of  its  being  a  mere  dictum  of 
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the  court,  yet  it  would  seem  that  it  is  binding  and  conclusive  upon 
the  point,  while  it  is  certainly  in  consonance  with  the  uniformity 
and  simplicity  which  the  Code  sought  to  introduce.  See  Matter 
of  CananagTi,  37  Barb.  22 ;  S.  C,  23  How.  358  ;  14  Abb.  258  ; 
Moselcrans  v.  White,  7  Lans.  486.  Considering  the  unsettled 
state  of  the  authorities  the  proceeding  by  summons  and  com- 
plaint will  be  the  only  one  considered  in  this  chapter.  For  a 
citation  of  authorities  upon  the  point  under  consideration,  see 
Wait's  Code,  787  e.  See  also  Sanfordv.  White,  1  Pars.  Sup. 
Ct.  647  ;  46  How.  205. 

&.  Action  how  commenced  where  all  the  parties  are  residents. 
Where  all  the  parties  to  proceedings  for  partition  are  residents 
of  the  State,  the  action  is  commenced  by  the  personal  service  of 
an  ordinary  summons  for  relief,  in  the  mode  pointed  out  in  a 
preceding  volume.     See  ante,  Yol.  1,  467,  477,  507. 

c.  Where  some  of  the  defendants  are  unJcnown.  The  mode 
of  proceeding  to  obtain  the  service  of  a  summons  in  partition, 
where  the  plaintiff  is  obliged  to  make  unknown  owners  defend- 
ants, has  been  involved  in  considerable  doubt  and  uncertainty. 
Section  135  of  the  Code,  while  providing  for  the  service  of  a  sum- 
mons by  publication  in  actions  for  foreclosure  where  unknown 
owners  are  defendants,  has  failed  to  provide  for  a  similar  mode 
of  service  on  unknown  defendants  in  other  actions.  Sanford  v. 
White,  46  How.  205  ;  S.  C,  1  Pars.  Sup.  Ct.  647.  It  has  been 
held,  that  although  the  section  referred  to  does  not  in  express 
words  authorize  a  plaintiff  in  partition  to  proceed  against 
unknown  owners  by  publication,  such  proceeding  would,  never- 
theless, be  regular.  Allen  v.  Allen,  11  How.  277.  In  another 
case  the  court  held  that  the  service  of  a  summons  by  publication 
on  unknown  defendants  in  an  action  of  partition  was  not  author- 
ized by  section  135  of  the  Code,  but  that  the  court  might  grant 
an  order  for  publication  under  the  old  chancery  practice.  Lef- 
ferts  V.  Harris,  10  Abb.  N.  S.  2,  note.  It  has  also  been  decided 
by  the  court  at  general  term,  that  the  Code  does  not  provide  for 
the  service  of  process  upon  unknown  owners  in  partition  cases, 
and  that  the  proceedings  in  such  cases  must  be  governed  by  the 
provisions  of  the  Revised  Statutes  and  the  act  of  1842.  Sanfordv. 
White,  46  How.  205;  S.  C,  1  Pars.  Sup.  Ct.  647.  The  case  last  cited 
holds  that  "in  the  absence  of  any  other  legislation  in  the  Code, 
the  Revised  Statutes  as  amended  will  apply  and  are  continued  as 
applicable  to  partition  cases  by  the  448th  section  of  the  Code.    The 
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Eevised  Statutes,  vol.  3,  605,  provide  as  follows :  If  any  party 
having  an  interest  in  the  property  is  unknown,  the  service  may 
be  by  publication  of  the  petition  for  three  months,  and  the  15th 
section  directs  the  notice  to  be  addressed  to  those  who  are 
unknown  having  or  claiming  any  interest  in  the  premises. 
The  act  of  1831,  p.  362,  altered  the  publication  by  requiring  a 
description  of  the  premises  to  be  published,  and  notifying  all 
persons  interested  therein  to  appear.  The  act  of  1842,  p.  363, 
altered  the  time  of  publication,  but  did  not  change  the  character 
of  the  notice.  That  remains  as  before  the  passage  of  the  act. 
The  intent  of  the  statute  was  to  describe  the  property,  and 
thereby  give  notice  to  any  who  might  have  an  interest.  Without 
such  a  description  the  advertisement  addressed  to  unknown 
owners  would  be  an  idle  ceremony." 

It  will  be  seen  from  the  cases  cited  that  the  practice  in  actions 
for  partition,  where  unknown  owners  are  parties  defendant,  is 
far  from  settled.  It  may,  however,  be  considered  as  established 
that  the  Code  furnishes  no  means  of  commencing  an  action  in 
partition  against  unknown  owners  by  any  mode  of  serving  pro- 
cess therein  authorized  and  expressly  pointed  out.  But  how  far 
section  448  of  the  Code  has  retained-the  statutory  provisions  in  re- 
spect to  the  mode  of  commencing  the  action  in  cases  where  the 
Code  has  failed  to  point  out  a  course  of  procedure,  and  how  far  it 
was  intended  that  the  statutory  forms  of  procedure  should  be 
made  to  conform  to  analogous  provisions  of  the  Code  which  are 
not  strictly  applicable  to  the  particular  case  under  consideration, 
cannot  yet  be  said  to  be  satisfactorily  established. 

There  are  two  systems  of  practice  which  may  be  adopted  to 
bring  unknown  owners  before  the  court  in  actions  for  partition. 
The  one  is  by  the  publication  of  a  petition  and  notice  as  required 
by  the  Revised  Statutes  ;  the  other  is  by  the  filing  of  the  com- 
plaint and  the  publication  of  a  summons  containing  all  the 
requisites  of  a  notice  under  the  Revised  Statutes,  and  of  a  sum- 
mons for  publication  under  section  135  of  the  Code  ;  the  summons 
so  framed  being  published  for  the  length  of  time  required  for  the 
publication  of  a  notice  under  the  Revised  Statutes. 

Without  attempting  to  decide  which  course  of  procedure  is 
technically  proper,  it  will  be  sufiicient  to  say  that  the  latter, 
although  not  expressly  authorized  by  the  Revised  Statutes  or  the 
Code,  would  be  in  complete  harmony  with  the  Code  system  of 
practice  and  with  the  spirit  of  section  448,  and  at  the  same  time 
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would  afford  every  protection  to  unknown  owners  that  could  be 
secured  by  a  proceeding  by  petition  under  the  Eevised  Statutes. 
Boih  systems  of  procedure  will  be  here  noticed.  ■ 
In  proceeding  under  the  Revised  Statutes  for  the  partition  of 
real  property  of  which  there  are  unknown  owners,  the  first  step 
is  to  prepare  a  petition  for  presentation  to  the  proper  court, 
asking  for  a  division  and  partition  of  the  premises  according  to 
the  respective  rights  of  the  parties  interested  therein,  and  for  a 
sale  of  the  premises  if  it  shall  appear  that  a  partition  thereof 
cannot  be  made  without  great  prej  udice  to  the  owners.  2  R.  S. 
317  (326),  §  1.  The  petition  must  particularly  describe  the  prem- 
ises sought  to  be  divided  or  sold,  and  must  set  forth  the  rights 
and  titles  of  all  persons  interested  therein,  so  far  as  the  same  are 
known  to  the  petitioner,  including  the  interest  of  a.ny  tenant  for 
years,  for  life,  by  the  curtesy,  or  in  dower,  and  the  persons  enti- 
tled to  the  reversion,  remainder,  or  inheritance,  after  the  termina- 
tion of  any  particular  estate  therein,  and  every  person  who  by 
any  contingency  contained  in  any  devise,  grant  or  otherwise, 
may  be  or  become  entitled  to  any  beneficial  interest  in  the  prem- 
ises. 2  R.  S.  318  (327),  §  5.  In  case  any  one  or  more  of  such 
parties,  or  the  share  or  quantity  of  interest  of  any  of  the  par- 
ties be  unknown  to  the  petitioner,  or  be  uncertain  or  contingent, 
or  the  ownership  of  the  inheritance  shaU  depend  upon  any  exec- 
utory devise,  or  the  remainder  shall  be  a  contingent  remainder, 
so  that  such  parties  cannot  be  named,  these  facts  must  be  set 
forth  in  the  petition.  Id.,  §  7.  The  petition  must  be  verified  by 
affidavit.    Id.,  §  5. 

The  next  step  in  the  proceeding  is  to  procure  the  service  of  the 
petition,  together  with  a  notice  of  the  time  when  it  will  be  pre- 
sented to  the  court,  both  on  such  defendants  as  are  known  and 
such  as  are  unknown.  For  this  purpose,  a  copy  of  the  petition 
with  a  notice  that  it  will  be  presented  to  the  court  on  some  certain 
day  in  term,  must  be  served  forty  days  previous  to  such  term  on 
all  the  parties  interested  in  the  lands  or  tenements  who  have  not 
joined  in  the  petition,  and  on  such  guardians  of  minor  defendants 
as  have  been  appointed  pursuant  to  the  statute.  Id.,  §  10.  The 
notice  of  this  application  must  be  directed  to  all  the  parties  who 
are  known  and  whose  interests  are  known,  and  to  those  who  are 
known  but  whose  interests  are  uncertain,  contingent,  or  unknown 
by  name,  and  generally  to  all  others  unknown,  having  or  claim- 
ing any  interest  in  such  premises.  2  R.  S.  319  (328),  §  11. 
Vol.  v.— 7 
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If  any  parties  having  such  interest  are  unknown,  or  if  either 
of  the  known  parties  whether  minors  or  of  full  age  reside  out  of 
the  State,  or  cannot  be  found  therein,  and  such  facts  are  made  to 
appear  to  the  court  by  affidavit,  the  petition  and  notice  may  be 
served  on  such  unknown  party,  by  publishing  the  same  for  three 
months  previous  to  the  presentation  of  the  petition,  once  in  each 
week, .  successively,  in  the  State  paper,  and  in  a  newspaper 
printed  in  the  county  where  the  premises  are  situated,  if  there 
be  any,  and  if  there  be  none,  then  in  a  newspaper  printed  in  the 
city  of  New  York,  which  shall  be  equivalent  to  a  personal  service 
on  such  unknown  parties.    Id. ,  §  12. 

Upon  the  presentation  of .  such  petition,  and  due  proof  being 
made  of  the  publication  thereof,  with  notice  as  aforesaid,  and 
of  the  facts  justifying  the  mode  of  publication,  "the  court  shall, 
by  rule,  order  the  parties  interested  in  the  premises  and  who  did 
not  join  in  such  petition,  whether  known  or  unknown,  and 
whether  the  share  or  interest  is  known  or  unknown,  or  whether 
they  are  or  may  become  entitled  to  any  beneficial  interest  in  the 
premises,  in  reversion,  remainder,  or  by  any  executory  devise, 
contingent  or  otherwise,  to  appear  and  show  title  to  the  propor- 
tions which  they  may  claim  of  the  premises  set  forth  in  the 
petition,  and  to  answer  the  said  petition  within  the  usual  time 
allowed  for  pleading  in  the  said  court.     Id.,  §  13. 

Notice  of  this  rule,  and  all  subsequent  notices  may  be  served 
by  filing  the  same  in  the  office  of  the  clerk  of  the  court,  which 
shall  be  equivalent  to  personal  service  on  the  party  to  be  affected 
thereby.     Id.,  §  14. 

The  statutes  provide  for  the  appearance  of  the  parties  so  served 
within  the  time  fixed  by  the  rule,  or  such  further  time  as  the 
court  may  aUow,  and  for  their  answering  to  the  petition  as  to  a 
declaration.    Id. ,  §  15. 

Under  another  provision  of  the  Revised  Statutes,  unknown 
owners  in  partition  might  be  served  with  process  by  publica- 
tion in  the  mode  briefly  alluded  to  in  a  preceding  volume.  See 
ante.  Vol.  1,  535;  see  also  Laws  of  1842,  ch.  277,  §  4. 

The  statute  authorizing  this  service  is  as  follows  :  "After  the 
filing  of  a  bill,  the  court  shall  make  an  order  for  the  appearance 
of  the  defendant  at  a  future  day  therein  to  be  specified,  as  here- 
inafter directed,  in  the  following  cases  : 

1.  When  the  defendant  resides  out  of  this  State,  upon  proof 
by  affidavit  of  that  fact. 
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2.  When  the  defendant  is  a  resident  of  this  State,  upon  proof 
by  affidavit,  that  process  for  his  appearance  has  been  duly  issued, 
and  that  the  same  could  not  be  served  by  reason  of  his  absence 
from,  or  concealment  within,  the  State,  or  by  reason  of  his  con- 
tinued absence  from  the  place  of  his  residence. 

3.  When  the  last  known  place  of  residence  was  within  this 
State,  but  his  residence  at  the  time  cannot  on  due  inquiry  be 
ascertained  by  the  complainant  or  his  solicitor.  2  R.  S.  186 
(193),  §  122,  as  amended. 

The  order  shall  require  the  defendant  to  appear  and  answer 
the  bill  as  follows : 

1.  If  he  be  a  resident  of  the  State,  within  two  months  from  its 
date. 

2.  If  his  last  known  place  of  residence  was  in  this  State,  but 
his  present  place  of  residence  cannot  on  due  inquiry  be  ascer- 
tained, or  if  he  be  a  resident  of  some  other  of  the  United  States, 
or  of  one  of  the  territories  thereof,  or  of  either  of  the  British 
Provinces  in  North  America,  or  the  Republic  of  Texas,  within 
three  months  from  date. 

3.  If  he  be  a  resident  of  any  other  State  or  country  not  before 
mentioned,  within  six  months  from  its  date.     Id.,  §  123. 

Within  twenty  days  from  the  date  of  such  order,  a  notice 
thereof  shaU  be  inserted  in  the  State  paper,  and  in  such  other 
public  newspaper  printed  in  this  State,  as  the  court  shall  direct ; 
such  publication  shall  be  continued  in  each  of  such  papers  once 
at  least  in  each  week  for  three  weeks  in  succession,  which  notice 
shall  be  substantially  in  the  following  form :  See  form  given, 
ante,  Yol.  1,  536.  In  addition  to  the  form  there  given,  the  notice 
as  published  must  contain  a  description  of  the  premises  sought 
to  be  partitioned.  Sanford  v.  White,  1  Pars.  Sup.  Ct.  647  ; 
S.  C,  46  How.  205. 

On  failure  of  the  defendant  to  appear  within  the  time  limited 
by  the  order,  and  on  proof  of  due  publication,  the  complainant's 
bill  was  taken  as  confessed,  and  the  court  directed  a  reference  to 
take  proof  of  the  facts  and  circumstances  stated  therein.  2  R.  S. 
186  (194),  §  126. 

d.  When  some  of  the  defendants  are  absent.  When  some  of 
the  defendants  in  an  action  for  partition  are  non-residents,  the 
mode  of  commencing  the  action  as  to  them  is  by  the  publication 
of  a  summons  under  section  135  of  the  Code.  The  publication 
must  be  made  in  two  newspapers  to  be  designated  by  the  court 
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as  most  likely  to  give  notice  to  the  person  to  be  served,  and  for 
a  reasonable  length  of  time,  not  less  than  six  weekS;  The  court 
or  judge  must  also  direct  a  copy  of  the  summons  and  complaint 
to  be  forthwith  deposited  in  the  post-office,  directed  to  the  person 
to  be  served,  at  his  place  of  his  residence,  unless  it  appear  that 
such  residence  is  neither  known  to  the  party  making  the  appli- 
cation, nor  can  with  reasonable  diligence  be  ascertained  by  him. 
Code,  §  135. 

The  Code  requires  publication  of  a  summons  to  be  made  con- 
tinuously in  each  paper  but  not  concurrently.  The  service  is 
not  complete  untU  forty-two  days  after  the  first  insertion  in  the 
paper  last  making  publication.    Herbert  v.  Smith,  6  Lans.  493. 

When  there  are  numerous  defendants,  as  twenty  or  more,  on 
whom  service  of  summons  by  publication  is  to  be  made,  a  delay 
of  four  days  between  the  making  of  the  order  of  publication 
and  the  deposit  of  the  summons  and  complaint  in  the  post-office, 
is  not  unreasonable  or  sufficient  to  charge  the  plaintiff '  s  attorney 
with  delay.     Van  Wyck  v.  Hardy,  39  How.  392. 

In  order  to  obtain  an  order  of  the  court,  directing  a  publication 
of  the  summons,  an  affidavit  must  be  made  stating  the  facts  as 
to  absent  or  non-resident  parties.  Such  facts  appearing  to  the 
court  an  order  for  publication  wiU  be  granted.  Code,  §  135.  The 
Code  does  not  require  it  to  be  shown  that  interested  defendants 
are  non-residents.  It  is  only  necessary  that  it  should  "appear 
by  affidavit  to  the  satisfaction  of  the  court  or  judge,  that  they 
could  not,  after  due  diligence,  be  found  within  this  State."  It 
is  true  the  allegations  in  the  affidavit  are  only  stated  on  informa- 
tion and  belief,  but  the  statement  that  the  defendants  cannot  be 
found  within  this  State,  is  so  made  after  due  and  diligent  inquiry 
made  by  the  deponent.  Such  inquiries  must  necessarily  be  made 
of  others,  and  the  only  evidence  that  could  be  produced  to  the 
court,  must,  from  the  nature  of  the  case,  be  based  on  information 
derived  from  such  inquiries.  Yan  WycJc  v.  Hardy,  39  How. 
392.     See  Vol.  1,  516. 

As  to  substituted  service  sufficient  has  already  been  said.  Vol. 
1,  page  532.  A  form  of  affidavit  for  substituted  service  will,  how- 
ever, be  here  given.  For  form  of  an  order  for  substituted  service, 
see  Vol.  1,  page  534. 
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Form  of  afflda-vlt  for  order  of  substituted' service  in  case  of  resident  defendant,  etc. 

Form,  of  affidavit  for  order  of  substituted  service  in  case  of 
resident  defendant  who  cannot  he  found. 


James  S.  Blank,  plaintiff, 
agst. 

John  G.  Blank  and  Sarah,  his  wife, 
Peter  T.  Blank  and  Mary,  his  wife, 
Oscar  H.  Blank  and  Eunice,  his 
wife,  Jane  Blank,  George  Roe, 
Abram  Doe,  and  all  persons'  or 
owners  unknown,  having  or  claim- 
ing any  interest  in  the  premises 
sought  to  be  partitioned  in  this 
action,  gimng  names  in  full  of  all 
the  defendants  known,  defendants. 


CouNTT  OF  Rensselaer,  ss.  : 

James  S.  Blank,  of  Troy,  in  said  county,  the  plaintiff  in  the 
above-entitled  action,  the  place  of  the  trial  of  which  is  laid  in 
the  county  of  Rensselaer,  being  duly  sworn,  says  that  the  action 
is  brought  for  a  partition  of  certain  real  estate,  situated  in  said 
county,  owned  in  fee  by  the  plaintiff  and  defendants  as  tenants 
in  common  ;  that  Peter  T.  Blank,  one  of  the  above-named  defend- 
ants, heretofore  residing  in  the  town  of  Grrafton  in  said  county, 
where  his  wife  and  family  stUl  reside,  and  which  town  was  his 
last  known  place  of  residence,  has  departed  therefrom  to  parts 
unknown,  and  the  time  of  his  return  is  uncertain,  as  deponent 
is  informed  by  the  wife  of  the  said  Peter  T.  Blank  and  members 
of  his  family,  and  verily  beKeves  that  said  Peter  T.  Blank  can- 
not be  found  within  the  said  county  of  Rensselaer,  as  appears 
by  the  return  of  the  sheriff  of  Rensselaer  county  {for  a  form  of 
such  return,  see  Vol.  l,page  533),  to  the  summons  hereto  annexed, 
and  heretofore  delivered  to  said  sheriff  to  be  served  ;  nor  can 
said  Peter  T.  Blank  be  found  in  or  out  of  this  State,  to  the 
knowledge,  information  or  belief  of  deponent,  who  has  made 
diligent  inquiries  of  persons  acquainted  with  sstid  Peter  T.  Blank, 
residing  near  his  said  place  of  residence,  to  ascertain  where  said 
defendant  may  be  found.  James  S.  Blank. 

Sworn  before  me,  etc. 


-') 


Form  of  affidavit  for  order  of  publication  where  the  defend- 
ant is  a  non-resident. 

{Title  of  the  cause  as  given  in  last  form.) 
Rensselaer  County,  ss.  : 

James  S.  Blank,  of  Troy,  in  said  county,  being  duly  sworn, 
says  that  he  is  the  plaintiff  in  the  above-entitled  action  ;  that 
the  action  is  brought  for  a  partition  of  real  estate,  situated  in  the 
said  city  of  Troy,  in  said  county,  in  which  county  the  place  of 
trial  is  laid,  and  of  which  real  estate  the  plaintiff  and  defend- 
ants are  seized  in  fee  simple  as  tenants  in  common  {or  if  any 
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Form  of  aflBdayit  for  order,  etc. 


of  the  parties  Tiave  any  other  interest,  so  state) ;  that  the  de- 
fendant, Abram  Doe,  is  tenant  in  common  and  one  of  the  owners 
of  an  undivided  portion  of  said  premises  ;  *  that  said  defendant 
is  not  a  resident  of  the  State  of  New  York,  but  resides  in  the 
city  of  MilwaiTkee  in  tlie  State  of  Wisconsin,  and  is  not  to  be 
found  within  this  State,  to  the  Jsnowledge,  information  or  belief 
of  deponent.  James  S.  Blank. 

Sworn  before  me,  etc. 

Form  of  affidavit  for  order  of  publication  where  defendant^  s 
last  known  place  of  residence  was  in  this  State,  and  Ms 
present  place  of  residence  unknown. 

{Same  as  foregoing  to  the  asterisk*  and  then  add.)  That  the 
last  known  place  of  residence  of  said  defendant  was  at  the  vil- 
lage of  Franklin  in  the  county  of  Delaware,  where  he  has  a  wife 
and  family  still  residing ;  that  said  defendant  is  not  to  be  found 
within  said  county  of  Delaware,  as  appears  by  the  return  of  the 
sheriff  of  said  county  to  the  summons  heretofore  delivered  to 
said  sheriff  to  be  served  on  said  defendant,  and  hereto  annexed  ; 
and  said  defendant  cannot  be  found  within  this  State,  and  his 
present  place  of  abode  is  unknown,  to  the  best  of  deponent's 
knowledge,  information  and  belief,  such  belief  being  founded 
on  diligent  inquiry  made  by  deponent  of  the  wife  of  said 
defendant,  and  information  received  by  deponent  from  her  and 
from  others  residing  in  the  vicinity,  acquainted  with  said  defend- 
ant ;  that  he  left  his  family  some  twelve  months  ago  with  the 
avowed  intention  of  going  to  some  one  of  the  West  India 
Islands  for  the  purpose  of  engaging  in  mercantile  pursuits,  since 
which  time  nothing  has  been  heard  from  him  {or  state  whatever 
facts  are  discovered  after  due  diligence  used  and  inquiry 
made.) 

James  S.  Blank. 
Sworn  before  me,  etc. 

Form  of  affidavit  for  order  of  publication  where  there  are 

unknown  owners  made  defendants. 
{Title  of  the  cause.) 
Eensselaee  County,  ss.: 

James  S.  Blank,  of  Troy,  in  said  county,  the  plaintiff  in 
the  above  entitled-action,  being  duly  sworn,  says  that  the 
action  is  brought  for  partition  of  certain  real  estate,  situate  in 
said  county,  owned  in  fee  by  the  plaintiff  and  defendants  as 
tenants  in  common.  That  the  heirs  at  law  of  Philip  Adams, 
deceased,  whose  names  and  places  of  residence  are  unknown 
to  the  plaintiff,  and  cannot  be  ascertained,  although  he  has 
made  diligent  inquiries  for  that  purpose,  are  seized  in  fee  sim- 
ple as  tenants  in  common,  collectively,  of  an  equal  undivided 
one-sixth  part  of  said  premises,  being  the  share  to  which  the 
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Form  of  order  of  publication  based  on  foregoing  affidavit. 

said  Philip  Adams,  had  he  lived,  would  have  been  entitled. 
That  deponent  on  making  inquiries  of  some  of  the  other  tenants 
in  common,  to  wit,  of  John  Gr.  Blank  and  Jane  Blank,  has 
learned  in  substance  that,  etc.  ijiere  state  the  facts  discovered 
and  the  sources  of  information.) 

James  S.  Blank. 
Sworn  before  me,  etc. 

Form  of  order  of  publication  based  on  foregoing  affidamts. 

{The  caption  following  will  be  omitted  where  the  order  is 
made  by  a  judge  at  chambers,  not  holding  a  special  term  of 
the  court.     Yol.  1,  page  523.) 

At  a  special  term  of  the  supreme  court  held  at  the  court-house 
in" Troy,  in  and  for  the  county  of  Rensselaer,  on  the 
day  of  ,  in  the  year 

Present — Hon.  Ohaeles  R.  Ing-alls,  Justice. 
{Title  of  the  cause.) 

It  appearing  to  my  satisfaction,  by  the  affidavit  of  James  S. 
Blank,  the  above-named  plaintiff  (or,  by  the  affidavit  of  James 
S.  ]31ank,  the  above  named  plaintiff,  and  by  the  sheriff's  return 
to  the  summons,  thereto  annexed)  that  Abram  Doe,  one  of  the 
above-named  defendants,  has  an  interest  as  tenant  in  common  in 
certain  real  estate,  sought  to  be  partitioned  in  this  action,  situ- 
ated in  the  county  of  Rensselaer,  and  that  said  Abram  Doe  is 
not  a  resident  of  this  State,  but  resides  in  the  city  of  Milwaukee, 
in  the  State  of  Wisconsin  {or,  and  that  said  Abram  Doe  cannot, 
after  due  diligence,  be  found,  and  the  place  of  his  present  resi- 
dence is  not  known  and  cannot,  with  reasonable  diligence,  be 
ascertained),  I  do  order  that  the  summons  in  this  action  be 
served  on  the  said  defendant  Abram  Doe,  by  publishing  the 
same  in  the  Milwaukee  Sentinel,  a  newspaper  published  in  said 
city  of  Milwaukee;  and  in  the  Chicago  Times,  a  newspaper 
■  published  in  the  city  of  Chicago,  Illinois,  once  a  week  for  six 
weeks  successively  ;  and  that  a  copy  of  the  summons  and  com- 
plaint in  this  action,  properly  inclosed,  be  forthwith  deposited 
in  the  post-office,  at  the  city  of  Troy,  directed  to  said  defendant 
Abram  Doe,  at  his  place  of  residence,  namely,  Milwaukee,  Wis- 
consin, and  the  postage  prepaid  thereon. 

Dated,  etc.  Chables  R.  Ingalls, 

Justice  of  Supreme  Court. 

Form  of  order  of  publication  in  case  of  unknown  owners. 
{See  remark  in  last  form  as  to  caption.) 
{Title  of  the  cause.) 

It  appearing  to  ray  satisfaction  by  the  affidavit  of  James  S. 
Blank,  the  above-named  plaintiff,  that  this  action  is  brought  for 
a  partition  of  certain  real  estate  situated  in  the  county  of  Rens- 
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Notice  of  no  personal  claim. 


selaer,  and  that  there  are  certain  persons,  namely,  the  heirs  at 
law  of  Philip  Adams,  deceased,  who  have  an  interest,  as  tenants 
in  common,  in  the  premises  sought  to  be  partitioned,  and  whose 
names  and  places  of  residence  are  unknown,  and  who  cannot, 
after  due  diligence,  be  found,  I  do  order  that  the  summons  in 
this  action  be  served  upon  such  unknown  owners,  by  publishing 
the  said  summons  once  a  week  for  eight  weeks  successively  (^^e 
time  must  be  over  six  weeks)  in  two  newspapers  hereby  desig- 
nated by  me  as  most  likely  to  give  notice  to  such  unknown 
owners,  namely,  the  State  paper,  the  Albany  Evening  Journal, 
a  daily  newspaper  published  in  the  city  of  Albany,  and  the  New 
York  Times,  a  daily  newspaper  published  in  the  city  of  New 
York. 
Dated,  etc.  Chaeles  R.  Ingalls, 

Justice  of  Supreme  Court. 

For  a  form  of  aiSdavit  of  service  of  summons  upon  adults,  see 
Vol.  1,  page  544  _;  upon  a  minor  or  lunatic.  Vol.  1,  page  545  ;  for 
printer's  affidavit,  and  affidavit  of  mailing  summons  and  com- 
plaint, Yol.  1,  page  546,  and  for  affidavit  of  substituted  service, 
vol.  1,  page  547. 

Form,  of  affidavit  of  service  upon  a  corporation. 
{Title  of  the  cause.) 
Rensselaer  cotjntt,  ss.  : 

Arthur  Wight,  of  Troy,  in  said  county,  being  duly  sworn, 
says,  that  on  the  day  of  ,  in  the  year      ,  he  served 

on  the  Troy  Cemetery  Association,  one  of  the  defendants  herein, 
the  annexed  summons  and  complaint,  and  that  such  service  was 
made  upon  the  defendant,  the  Troy  Cemetery  Association,  by 
delivering  to  and  leaving  with  Adam  Smith,  Esq.,  who  is  the 
president  thereof,  to  deponent  personally  known,  a  copy  of  said 
summons  and  complaint,  at  the  office  of  said  association  in  the 
said  city  of  Troy. 


Sworn  before  me,  etc. 


Akthuk  Wight. 


d.  Notice  of  no  personal  claim.  This  branch  of  the  subject 
has  already  been  sufficiently  discussed.  See  Yol.  1,  page  492, 
et  seq.,  and  citations  there  made.  See,  also.  Jay  v.  Ensign,  9 
Paige,  230,  on  the  subject  of  costs  in  cases  of  no  personal  claim. 

Form  of  notice  of  object  of  action  and  of  no  personal  claim. 

{Title  of  the  cause.) 

To  George  Roe,  one  of  the  defendants  in  the  above-entitled 
action : 

Take  notice,   that  this    action  is  commenced   for  the  pur- 
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Where  and  in  what  court  commenced. 


pose  of  obtaining  a  partition  and  division,  among  the  owners 
thereof,  of  certain  real  estate  and  premises  situated  in  the  city  of 
Troy,  in  the  county  of  Rensselaer,  in  which  you  have,  or  claim, 
some  interest. 

Also  take  notice  that  the  defendants  make  no  personal  claim 
against  you  in  this  action. 

The  following  is  a  brief  description  of  the  premises  above- 
mentioned  {give  short  description). 
Dated,  etc. 

Yours,  etc., 

Gale  &  Alden, 

Attorneys  for  plaintiff. 

Section  2.  Where  and  in  what  court  commenced. 

a.  In  what  county.  Actions  in  partition  are  particularly 
named  in  the  Code  as  actions  which  must  be  brought  in  the 
county  in  which  the  land  is  located.  Code,  §  123,  sub.  2.  It 
would  seem  to  be  an  inference  from  this  rule,  that  if  the  land  be 
located  in  different  counties  the  action  might  be  brought  in  any 
of  them. 

6.  In  what  court.  The  action  may  be  brought  in  the  supreme 
court.  This  court,  succeeding  to  the  equity  power  of  the  court 
of  chancery  now  abolished,  has  general  jurisdiction  of  the  action. 
Every  intendment  vsdll  be  made  in  support  of  a  judgment  rendered 
in  this  court,  unless  the  want  of  jurisdiction  appears  on  the  face 
of  the  record,  or  is  affirmatively  shown  aliunde.  Castle  v. 
Mathews,  Hill  &  Den.  438 ;  Blakeley  v.  Colder,  15  N.  Y.  (1  Smith)  • 
617,  622.  The  Code  has  provided  also,  that  county  courts  have 
jurisdiction  of  actions  for  the  partition  of  real  estate  situated 
within  the  county.  Code,  §  30,  sub.  4.  Douhleday  v.  Heath,  16 
IS.  Y.  (2  Smith)  80.  The  superior  court  of  the  city  of  New  York, 
the  court  of  common  pleas  for  the  city  and  county  of  New  York, 
the  mayor's  courts  of  cities  and  the  recorder's  courts  of  cities  are 
also  vested  with  jurisdiction  over  those  actions  where  the  prop- 
erty sought  to  be  partitioned  is  located  within  those  cities. 
Code,  §  83,  sub.  1,  and  §  123,  sub.  2.  Nor  does  the  residence  of 
the  parties  out  of  those  cities  invalidate  the  jurisdiction  of  the 
courts.  Porter  v.  Lord,  4  Duer,  682;  S.  C,  13  How.  254; 
4  Abb.  43  ;  Varian  v.  Stevens,  2  Duer,  635.  The  city  court  of 
Brooklyn  is  also  clothed  with  authority  over  actions  in  par- 
tition when  the  premises  are  located  within  that  city.  Laws  of 
1849,  chap.  125,  §  2,  sub.  1 ;  Laws  of  1870,  chap.  470,  §  2 ;  Laws 
of  1872,  chap.  688  ;  Laws  of  1873,  ch.  239  ;  Oriswold  v.  Atlantic 
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In  what  court  suit  commenced. 


Dock  Company^  21  Barb.  225.  Application  for  leave  to  institute 
proceedings  in  partition  on  behalf  of  infants  can  also  be  made  to 
this  court.  Laws  of  1863,  chap.  66,  §  1.  Actions  for  partition 
may  also  be  brought  in  the  superior  court  of  the  city  of  Buffalo 
when  the  premises  are  located  in  that  city.  Laws  of  1854,  chap. 
96,  §  9,  amended  by  Laws  of  1870,  chap.  313,  §  1.  And  generally 
the  superior  city  courts,  namely,  the  court  of  common  pleas  for 
the  city  and  county  of  New  York,  the  superior  court  of  the  city 
of  New  York,  the  superior  court  of  Buffalo,  and  the  city  court 
of  Brooklyn,  have  original  jurisdiction,  at  law  and  in  equity, 
concurrent  and  co-extensive  with  the  supreme  court  in  aU  civil 
actions,  and  all  special  proceedings  of  a  civil  nature.  Laws  of 
1873,  chap.  239. 

It  will  be  remembered  that  infants,  in  order  to  commence  pro- 
ceedings in  partition,  must  obtain  leave  from  the  supreme  court. 
See  awfe,art.  Ill,  §  1.  Although,  as  just  seen,  they  may  also 
apply  for  permission  to  the  city  court  of  Brooklyn.  Whether 
the  action  must  be  carried  on  in  the  same  court  which  grants  the 
permission  to  sue,  i.  e.  in  the  supreme  court,  is  not  plain  from 
the  reading  of  the  statute.  In  all  cases,  however,  where  there 
are  infant  plaintiffs,  the  more  prudent  course  is  to  institute  the 
proceedings  in  the  supreme  court.  Lyle  v.  SmitJi,  13  How.  104  ; 
Jennings  v.  Jennings,  2  Abb.  6,  14. 

As  to  acts  which  affect  the  jurisdiction  of  the  supreme  court, 
the  following  decision  of  that  tribunal  is  in  point :  "Questions 
in  a  partition  suit  respecting  the  suitableness  of  the  guardians  ad 
litem  appointed  by  the  court,  their  attention  to  the  interests  of 
the  infants,  the  money  advanced  by  administrators  on  behalf  of 
the  infants,  the  amount  of  the  estate,  etc.,  do  not  affect  the  juris- 
diction of  this  court  or  regularity  of  the  sale,  and  are  not  grounds 
upon  which  purchasers  of  the  land  can  be  relieved  from  their 
purchase."     Jlerierfv.  Smith,  6  Lans.  493. 

Section  3.  Actions,  when  commenced.  The  rules  governing 
the  time  when  the  action  of  partition  may  be  commenced  are  not 
different  from  those  applicable  to  other  actions.  For  a  discus- 
sion of  the  point,  see  ante,  Vol.  1,  page  501. 
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Pleadings  and  proceedings  to  the  joining  of  issue. 


ARTICLE  YI. 

PLEADIKGS  AND   PROCEEDINGS  TO   THE   JOINING   OF   ISSUE. 

Section  1.  The  complaint.  While  the  system  of  pleadings 
prescribed  by  the  Code  should  govern  in  actions  for  partition, 
yet  the  particular  matters  required  by  the  statute  to  be  inserted 
in  a  petition  for  partition  should  be  set  forth  in  the  complaint. 
Ripple  V.  Oilhorn,  8  How.  456,  458.     See  Code,  §§  142,  448. 

The  complaint,  therefore,  should  set  forth  the  following  facts : 

It  should  particularly  set  forth  the  premises  sought  to  be 
divided  or  sold.  It  should  set  forth  the  rights  and  titles  of  all 
persons  interested  therein,  so  far  as  the  same  are  known  to  the 
complainant,,  including  the  interest  of  any  tenant  for  years,  for 
life,  by  the  curtesy  or  in  dower,  and  the  persons  entitled  to  the 
reversion,  remainder  or  inheritance  after  the  termination  of  any 
particular  estate  therein,  and  every  person  who,  by  any  contin- 
gency contained  in  any  devise,  grant  or  otherwise,  may  be  or 
become  entitled  to  any  beneficial  interest  in  the  premises.  2  R. 
8.318(327),  §.5. 

In  case  any  one  or  more  of  such  parties,  or  the  share  or  quan- 
tity of  interest  of.  any  of  the  parties,  be  unknown  to  the  com- 
plainant, or  be  uncertain  or  contingent,  or  the  ownership  of  the 
inheritance  shall  depend  upon  an  executory  devise,  or  the 
remainder  shaU  be  a  contingent  remainder,  so  that  such  parties 
cannot  be  named,  such  matters  must  be  set  forth  in  the  com- 
plaint.    2  R.  S.  318  (327),  §  7. 

Where  infants  are  interested  in  the  premises,  the  complaint 
should  state  whether  or  not  the  infants  own  any  other  land,  in 
common.  Sup.  Ct.  Rules,  No.  77.  When  creditors,  having 
specific  liens  upon  undivided  interests  of  any  of  the  parties,  are 
made  parties  to  the  proceedings,  the  nature  of  every  such  lien 
or  incumbrance  should  be  set  forth.     2  R.  S.  318  (327),  §  10^  a. 

It  is  not  necessary  that  the  complaint  set  forth  the  seizin  of 
the  person  from  whom  title  is  derived ;  but  it  is  sufficient  to  state 
generally  that  each  tenant  was  seized  of  his  portion  in  fee,  or  as 
the  case  may  be,  whether  such  seizin  was  acquired  by  descent  or 
purchase.  Bradshaw  v.  CallagTian,  8  Johns.  558.  When  the 
rights  of  the  defendants,  as  between  themselves,  depend  upon 
the  validity  of  a  wiU  under  which  an  undivided  part  of  the 
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premises  is  claimed,  or  where  the  ownership  of  an  undivided 
share  of  the  premises  is  contingent  or  doubtful  and  depends 
upon  the  construction  of  the  will,  the  complaint  should  then 
state  the  fact  of  the  making  of  the  will  and  the  substance  thereof, 
so  far  as  to  enable  the  court  to  obtain  a  proper  understanding 
of  the  rights  of  the  parties.  Van  Cortlandt  v.  BeeTcman,  6  Paige, 
492.  Where  the  complaint  alleges  that  the  parties  to  the  action 
are  tenants  in  common,  that  allegation  will  presuppose  the  pos- 
session of  the  complainant,  and  will  obviate  the  necessity  of  his 
setting  forth  such  possession.  Jenkins  v.  Van  Bchaack^  3  Paige, 
242.  It  is  sufficient  to  authorize  a  continuation  of  proceedings 
against  unknown  owners,  if  the  complaint  allege  that  there  are 
certain  unknown  owners,  as  required  by  the  Revised  Statutes, 
without  specifying  their  exact  interests.  Hyatt  v.  Pugsley,  23 
Barb.  285,  303.     See  33  id.  373. 

A  purchaser  will  not  be  discharged  from  his  purchase  made 
on  a  judgment  in  partition,  simply  because  the  plaintiff  omitted 
to  allege  in  his  complaint  that  there  were  no  other  parties  in 
interest  or  incumbrancers  than  those  joined  {Noble  v.  Cromwell, 
26  Barb.  475 ;  6  Abb.  59  ;  affirmed,  27  How.  289  ;  3  Abb.  Ct. 
App.  382),  although  it  is  .the  duty  of  the  plaintiff  to  insert  in  his 
complaint  the  interests  and  shares  of  all  the  parties.  Noble  v. 
Cromwell^  26  Barb.  475. 

A  complaint  is  not  bad  for  misjoinder  of  actions,  because  it 
sets  up  the  claim  of  one  of  the  defendants  to  a  specific  lien  for 
moneys  paid  to  extinguish  liens  on  the  premises  sought  to 
be  partitioned,  and  asks  for  an  account  to  be  taken  of  such 
advances.     Bogardus  v.  Parker,  7  How.  305. 

Any  plaintiff  claiming  real  estate  by  descent  from  an  ancestor 
who  died  in  possession  of  the  same,  may  prosecute  for  the  par- 
tition of  such  real  estate  (whether  he  be  in  possession  of  it  or 
not,  when  the  defendant  is  in  possession  or  claims  possession 
under  avoid  devise  from  the  same  ancestor.  The  complaint  must 
then  allege  that  such  devise  or  apparent  devise  is  void.  Laws 
of  1853,  chap.  238,  §  2. 

Inasmuch  as  the  contingent  interests  of  parties  not  in  being 
are  barred  by  an  actual  partition,  or  by  a  sale  under  a  judgment 
In  partition,  a  complaint  need  not  contain  allegations  in  regard 
to  the  interests  of  contingent  remaindermen  who  may  hereafter 
come  into  being.     They  are  virtually  represented  by  the  parties 
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to  the  action  in  wliom  tlie  present  estate  is  vested.      Mead  v. 
Mitchell,  5  Abb.  92,  affirmed  by  17  N.  Y.  (3  Smith)  210. 

As  in  other  actions,  the  allegations  in  the  complaint  may  be 
upon  information  and  belief.  According  to  the  Revised  Statutes 
the  complaint  must  be  verified  by  affidavit.  2  E.  S.  318  (327), 
§  5,  sub.  3.  Doubtless,  however,  the  provisions  of  the  Code, 
making  verification  optional,  supersede  this  requirement.  Code, 
§§  156,  448  ;  Jennings  v.  Jennings,  2  Abb.  6, 14. 

Form  of  a  com/plaint  in  partition. 

SUPREME  COURT  — Cotinty  of  Rensselaer. 


[John  Smith 
agst. 
James  K.  Smith,  Eobley  D.  Cole, 
Charles  D.  Brown,  and  all  persons 
or  owners  unknown  having  or 
claiming  an  interest  in  the  premi- 
ses sought  to  be  partitioned  in 
this  action. 


J 


The  complaint  of  the  plaintiflF,  by  Gale  &  Alden,  their  attorneys, 
shows  to  the  court  that  the  said  plaintiff  John  Smith,  and  James 
K.  Smith  of  Milwaukee,  in  the  State  of  Wisconsin,  and  Robley 
D.  Cole  and  Charles  D.  Brown  of  the  city  of  Troy,  in  the  county 
of  Rensselaer  and  State  of  New  York,  and  some  other  person 
or  persons,  to  the  plaintiff  unknown,  are  seized  in  fee,  as  tenants 
in  common,  of  the  following  pieces  or  parcels  of  land  with  the 
appurtenances,  situated,  lying  and  being  in  the  city  of  Troy 
aforesaid,  and  bounded  and  described  as  follows :  {Here  describe 
particularly  the  premises.) 

The  plaintiff  further  shows  that  he  is  the  owner  of  one  undi- 
vided fifth  part  of  the  said  premises,  and  obtained  his  title  thereto 
by  purchase  from  John  P.  Cushman  of  said  city  of  Troy  ;  that 
the  said  James  K.  Smith  is  the  owner  of  an  undivided  fifth  part 
of  said  premises,  and  obtained  his  title  thereto  by  purchase  from 
John  A.  Griswold  of  said  city  of  Troy  ;  that  the  said  Robley  D. 
Cole  and  Charles  D.  Brown  are  each  entitled  to  one  undivided 
fifth  part  of  said  premises,  and  obtained  title  to  the  same  by 
devise  from  their  grandfather,  Elias  Cole,  late  of  said  city  of  Troy, 
now  deceased ;  that  one  Philip  Fratts  was  formerly  the  owner  of 
the  remaining  undivided  fifth  part  of  said  premises,  which  he 
obtained  by  purchase  from  John  Bowen  of  said  city  of  Troy, 
and  that  the  said  Philip  Fratts  died  on  the  29th  day  of  February, 
1860,  at  San  Francisco,  Oal.,  as  the  plaintiff  is  informed  and 
believes.  But  whether  the  said  Philip  Fratts  had  sold  his  interest 
in  the  said  premises,  or  left  any  will  disposing  of  the  same  or 
any  heirs  at  law  who  would  inherit  the  same,  the  plaintiff  has 
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been  unable  to  ascertain,  although  he  has  made  diligent  inquiry 
for  that  purj30se. 

The  plaintiff  further  -shows  that  the  several  pieces  or  parcels 
of  land,  above  described,  comprise  the  only  real  estate  v^ithin 
this  State,  owned  in  common  by  the  plaintiff  and  the  parties 
aforesaid.  And  the  plaintiff  further  shows  that  he  and  the  said 
James  K.  Smith  and  Robley  D.  Cole  are  all  of  full  age.  That 
the  said  Charles  D.  Brown  is  a  minor  under  the  age  of  twenty- 
one  years,  and  having  no  general  guardian,  as  the  plaintiff  is 
informed  and  believes. 

The  plaintiff  further  shows  upon  information  and  belief  that 
there  are  no  specific  liens  or  incumbrances  upon  the  several 
pieces  of  land  above  described,  or  any  of  them,  against  any  of 
the  owners  thereof  {or,  that  one  equal  undivided  fifth  part  of 
said  several  pieces  of  land  is  incumbered  by  a  mortgage  exe- 
cuted by  the  said  John  A.  G-riswold  to  the  defendant  Harvey 
Smith  of  Troy  aforesaid,  previous  to  the  sale  thereof  to  the  said 
James  K.°  Smith,  which  mortgage  was  dated  the  25th  day  of 
June,  1868,  and  was  given  to  secure  to  the  said  Harvey  Smith, 
his  heirs  and  assigns,  the  sum  of  one  thousand  dollars  in  five 
years  from  the  date  thereof,  with  interest  payable  semi-annaally ; 
and  that  the  same  has  not  been  paid,  nor  any  part  thereof,  and 
is  still  owned  by  the  said  Harvey  Smith,  as  the  plaintiff  is 
informed  and  believes.) 

The  plaintiff  further  shows  that  he  is  desirous  of  having  a  par- 
tition or  sale  of  the  above  mentioned  premises  made,  under  the 
direction  and  with  the  sanction  of  this  court. 

Wherefore,  the  plaintiff  demands  judgment  that  partition  and 
division  of  the  several  pieces  or  parcels  of  land  above  described 
may  be  made  by  and  under  the  direction  of  this  court,  between 
the  plaintiff  and  the  said  James  K.  Smith,  Robley  D.  Cole, 
Charles  D.  Brown  and  the  person  or  persons  unknown  as  afore- 
said, according  to  their  respective  rights  and  interests  therein  ; 
and  that  commissioners  may  be  appointed  by  the  court  for  the 
purpose  of  making  such  partition  ;  or,  in  case  a  partition  of 
said  premises,  or  of  any  part  thereof,  cannot  be  made  without 
great  prejudice  to  the  owners,  then  that  the  said  premises,  or 
such  part  thereof  as  cannot  be  divided,  may  be  sold  by  and 
under  the  direction  of  this  court,  and  that  the  proceeds  of  the 
sale,  after  paying  the  costs  and  expenses  of  this  action,  may  be 
divided  among  the  owners  thereof  according  to  their  respective 
rignts  and  interests  therein.  And  that  the  plaintiff  may  have 
such  other  or  further  relief  as  may  be  just. 

Gale  &  Alden, 

Attorneys  for  Plaintiff. 

County  op  Rejstsselaek,  ss.: 

John  Smith,  the  plaintiff  named  in  the  foregoing  complaint, 
being  duly  sworn,  deposes  and  says :  The  said  complaint  is  true 
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to  Ms  own  knowledge,  except  as  to  the  matters  therein  stated 
on  information  and  belief,  and  as  to  those  matters  he  believes 
it  to  be  true. 

John  Smith. 
Sworn,  etc. 

Another  form  of  complaint  in  partition. 
{Title  substantially  as  in  last  form.) 

The  complaint  of  the  above-named  plaintiffs,  by  Gale  &  Alden, 
their  attorneys,  shows  to  this  court : 

That  Jacob  Smith,  the  grandfather  of  the  said  plaintiff 
Martha  Lake,  and  late  of  the  city  of  Troy,  county  of  Rensselaer 
and  State  of  New  York,  now  deceased,  was  at  the  time  of  mak- 
ing his  last  will  and  testament,  hereinafter  mentioned,  and  also  at 
the  time  of  his  death,  seized  in  fee  simple  and  possessed  of  all  those 
certain  pieces  or  parcels  of  land  situated,  lying  and  being  in  the 
city  of  Troy  aforesaid,  bounded  and  described  as  follows  {insert 
description). 

And  being  so  seized  and  possessed,  the  said  Jacob  Smith  died 
on  or  about  the  16th  day  of  August,  IS^Q.  The  plaintiffs  fur- 
ther show  that  the  said  Jacob  Smith  in  his  life-time,  to  wit,  on 
or  about  the  1st  day  of  August,  1856,  made  and  published  his 
last  will  and  testament,  in  due  form  of  law,  and  duly  authenti- 
cated to  pass  real  estate  ;  a  copy  of  which,  together  with  a  codi- 
cil thereto,  is  hereto  annexed  and  marked  ''Schedule  A." 

And  that  the  said  testator,  in  and  by  his  said  last  will  and  tes- 
tament, did,  among  other  things,  give,  devise  and  bequeath  to 
the  children  of  his  daught^ers,  Lucy  White,  wife  of  Samuel 
White,  and  Mary  Grey,  wife  of  John  Grey,  the  said  above, 
described  premises,  to  be  equally  divided  between  said  children 
as  they  respectively  arrived  at  the  age  of  twenty-one  years. 

The  said  plaintiffs  further  show  that  at  the  time  of  the  making 
of  the  said  last  will  and  testament,  and  at  the  time  of  the  testa- 
tor's  death,  the  said  Lucy  White,  wife  of  Samuel  White,  and 
daughter  of  the  testator,  had  three  children,  to  wit :  Jane  White, 
now  Jane  Brown,  wife  of  Peter  Brown,  Oscar  White,  and  Julia 
White,  now  Julia  Black,  wife  of  Abram  Black.  That  the  said 
Mary  Grey,  wife  of  John  Grey,  and  daughter  of  the  said  testa- 
tor, had  three  children,  to  wit :  Martha  Grey,  now  Martha  Lake, 
wife  of  Charles  Lake,  one  of  the"  plaintiffs,  Thomas  Grey  and 
Abram  Grey.  _^  ^ 

And  the  plaintiffs  further  show  that  the  said  Jane  Brown  and 
Peter  Brown,  her  husband,  on  or  about  the  day  of  , 

in  the  year  ,  by  their  certain  deed  or  instrument  m  writing, 
executed  and  acknowledged  in  due  form  of  law  to  pass  real 
estate,  did  remise,  release  and  quit-claim  unto  John  B.  Gay,  of 
Troy,  aforesaid,  all  their  right,  title  and  interest  of,  m  and  to 
the  aforesaid  premises ;  and  that  the  said  John  B.  Gay,  and 
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Catliarine,  his  wife,  on  or  about  the  day  of         ,  in  the  year 

,  by  their  certain  deed  or  instrument  in  writing,  executed 
and  acknowledged  in  due  form  of  law  to  pass  real  estate,  did 
remise,  release  and  quit-claim  unto  the  said  plaintiff,  Charles 
Lake,  all  their  right,  title  and  interest  of,  in  and  to  the  aforesaid 
premises  ;  as  by  reference  to  the  said  deeds  and  writings,  when 
produced,  will  more  fully  and  at  large  apjDear. 

The  plaintiflfs  aver  that  the  said  plaintiffs  and  the  said 
defendants,  Abram  Black  and  Julia  Black,  his  wife,  Oscar 
White,  Thomas  Grrey  and  Arthur  Grey,  are  seized  in  fee  simple 
and  entitled  to  the  aforesaid  pieces  or  parcels  of  land  as  tenants 
in  common,  and  that  their  rights  and  interests  therein  are  as  fol- 
lows :  The  said  plaintiff  Charles  Lake,  &,s  grantee  of  the  said 
John  B.  Gray,  is  seized  and  entitled  to  an  undivided  one-sixth 
part  thereof;  that  the  said  plaintiff  Martha  Lake,  as  one  of 
the  children  of  the  said  Mary  Grrey,  is  also  seized  of  and  entitled 
to  an  undivided  one-sixth  part  thereof ;  that  the  said  defendant 
Oscar  White,  as  one  of  the  children  of  the  said  Lucy  White,  is 
seized  of  and  entitled  to  an  undivided  one -sixth  part  thereof ; 
that  the  said  defendants  Abram  Black  and  Julia  Black,  his  wife, 
in  right  of  the  said  Julia  Black,  as  one  of  the  children  of  the 
said  Jane  White,  are  seized  of  and  entitled  to  an  undivided  one- 
sixth  part  thereof  ;  and  that  the  said  Thomas  Grrey  and  Arthur 
Grey  are  also  each  seized  of  and  entitled  to  an  undivided  one- 
sixth  part  thereof.     , 

The  said  plaintiffs  further  show  that  the  above- described  prem- 
ises and  lands  are  the  only  real  estate  owned  in  common  by  the 
parties  to  this  action.  And  the  plaintiffs  further  show  that  there 
are  no  specific  liens  or  incumbrances  upon  the  said  lands  and 
premises  against  any  of  the  parties  to  this  action,  to  the  knowl- 
edge or  belief  of  the  said  plaintiffs. 

Wherefore,  the  plaintiffs  demand  -judgment  that  the  part  or 
shares  belonging  to  the  said  plaintiffs,  and  the  other  parties 
aforesaid,  of,  in  and  to  the  aforesaid  pieces  or  parcels  of  land, 
may  be  ascertained  and  determined  by  and  under  the  direction 
of  this  court ;  and  that  a  partition  and  division  thereof  may  be 
made  between  the  said  plaintiffs  and  the  other  parties  interested 
in  the  said  premises,  according  to  the  respective  rights  and  inter- 
ests of  each  therein. 

And  that  a  commission  of  partition  may  be  issued  out  of  and 
under  the  seal  of  this  court,  and  proper  commissioners  may  be 
appointed  for  the  purpose  of  making  a  partition  of  said  prem- 
ises ;  or,  in  case  a  partition  thereof,  or  any  part  thereof,  cannot 
be  made  without  great  prejudice  to  the  owners,  that  then  the 
same,  or  such  part  thereof  as  cannot  be  divided,  may  be  sold 
by  and  under  the  direction  of  this  court,  and  that  the  proceeds 
of  the  sale,_  after  paying  the  costs  and  charges  of  this  action, 
may  be  divided  among  the  owners  thereof,  according  to  their 
several  rights  and  interests  therein ;  and  to  that  end,  that  the 
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rights  and  interests  of  the  parties  interested  in  the  said  premises, 
or  in  the  proceeds  of  the  sale  thereof,  may  be  ascertained  and 
determiaed  by  the  judgment  of  this  court. 

Gale  &  Alden, 

Plaintiff's  Attorneys. 

{Annex  verification  as  in  Vast  form,  and  add  will  as  '■'■  Sched- 
ule AP) 

The  following  verification  may  be  employed  if  the  facts  admit : 

Rensselaer  county,  ss.  : 

Charles  L.  Alden,  of  the  city  of  Troy,  one  of  the  attorneys  for 
the  plaintiff,  being  duly  sworn,  says  :  That  the  said  plaintiff  is 
not  a  resident  of  the  county  of  Rensselaer,  where  said  deponent 
resides,  and  that  the  said  plaintiff  is  absent  from  the  said  county 
of  Rensselaer,  as  deponent  believes,  and  therefore  this  verifica- 
tion is  made  by  deponent ;  that  the  foregoing  complaint  is  true 
to  deponent's  knowledge,  except  as  to  those  matters  therein 
stated  on  information  and  belief,  and  as  to  those  matters  he 
believes  it  to  be  true  ;  that  the  grounds  of  deponent's  belief  are, 
that  he  has  had  personal  inspection  of  most  of  the  written  instru- 
ments referred  to  in  the  said  complaint,  and  has  the  original 
of  the  deeds,  referred  to  in  said  complaint,  in  his  possession,  and 
as  to  the  rest  of  the  matters  set  forth  on  information  and  belief, 
deponent  has  of'  some  of  the  matters  personal  knowledge,  and 
of  the  residue  has  obtained  information  from  the  plaintiff  in  this 
action  and  from  various  persons  of  credibility,  in  answer  to  par- 
ticular inquiries  made  in  respect  thereto. 

Charles  L.  Alden. 

Sworn  before  me,  etc. 

Section  2.  Notices  of  lis  pendens.  The  notice  of  pendency 
of  action  which  is  filed  in  proceedings  in  partition  has  been  suf- 
ficiently noticed  in  a  preceding  volume.    See  ante.  Vol.  1,  494. 

Section  3.  Appointment  of  guardian  for  infant  or  idiot  defend- 
ants. This  subject  has  been  discussed  generally,  ante.  Vol.  1, 
page  568  ;  and  forms  are  there  given  which  may  be  employed  in 
obtaining  a  guardian  ad  litem  for  incapacitated  defendants. 
The  subject  will  here  be  treated  as  supplementary  to  the  matter 
above  referred  to,  and  with  especial  reference  to  the  action  of 
partition. 

It  may  be  stated  generally  that  a  guardian  must  not  only  ap- 
pear for  an  infant  party  (Code,  §  115),  but  also  that  his  general 
guardian  cannot  appear.  A  guardian  ad  litem  must  be  appoint- 
ed. Matter  of  Stratton,  1  Johns.  509  ;  Sharp  v.  Pell,  10  id.  486. 
Vol.  v.— 9 
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The  Revised  Statutes  in  respect  to  the  appointment  of  guard- 
ians ad  litem,  for  infant  defendants  in  partition,  provide  that  if 
it  shall  be  represented  to  the  court,  by  any  party  intending  to 
make  application  for  partition,  that  there  are  minors  who  should 
be  parties  to  the  proceedings  thereon,  and  it  shall  be  satisfactor- 
ily proved  to  the  court,  that  at  least  ten  days'  notice  has  been 
served  on  such  minors  as  reside  in  this  State,  or  upon  their  gen- 
eral guardians,  of  an  intention  to  apply  to  such  court  for  me  order 
therein  mentioned,  such  court  shall  thereupon  appoint  a  suitable 
and  disinterested  person  to  be  guardian  for  one  or  more  of  such 
minors,  whether  the  minors  shall  reside  in  or  out  of  this  State, 
for  the  special  purpose  of  taking  charge  of  the  interests  of  such 
minors  in  relation  to  the  proceedings  for  a  partition.  2  R.  S. 
317  (826),  §  2. 

The  passage  of  section  448  of  the  Code  has  given  rise  to  much 
discussion  as  to  how  far  the  provisions  of  the  Code  have  abrogated 
the  directions  given  in  the  section  above  quoted  from  the  Revised 
Statutes  and  in  the  two  succeeding  sections.  The  matter  received 
considerable  attention  in  an  opinion  given  by  Judge  Hoffmaw 
in  the  case  of  Jennings  v.  Jennings^  2  Abb.  6,  15.  His  conclu- 
sions were  that  those  provisions  of  the  Revised  Statutes  which 
were  peculiar  to  the  action  of  partition,  and  as  to  which  no  cor- 
responding provisions  were  found  in  the  Code,  are  of  binding 
authority.  Likewise  also,  as  to  those  provisions  in  the  statutes 
which  are  in  addition  to,  and  not  inconsistent  with,  the  Code. 
He  consequently  held  that  the  Revised  Statutes  were  applicable  in 
respect  to  the  appointment  of  a  guardian  and  the  security  to  be 
given,  but  that  the  Code  provisions  must  prevail  in  respect  to 
the  time  and  mode  of  applying  for  the  appointment  and  the  par- 
ties to  apply.  Jennings  v.  Jennings,  2  Abb.  6,  15.  This  doc- 
trine was  accepted  in  the  case  of  Towsey  v.  Harrison,  25  How. 
266,  where  it  was  decided  that  a  county  judge  has  power  to 
appoint  a  guardian  ad  litem  for  an  infant  defendant  in  a  parti- 
tion suit  brought  in  the  supreme  court.  If  the  provisions  of  the 
Revised  Statutes  had  governed,  the  court  in  which  the  action 
was  to  be  brought  would  alone  be  authorized  to  make  the 
appointment.  This  same  doctrine  was  either  actually  enunci- 
ated or  decisively  recognized  in  Rogers  v.  McLean,  11  Abb.  440, 
and  in  Van  WycTc  v.  Hardy,  20  How.  222  ;  S.  C,  11  Abb.  473. 
There  are,  however,  some  cases  which,  at  first,  would  seem  to  be 
in  conflict  with  this  rule.    The  case  of  Dishrow  v.  Folger,  5 
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Abb.  53,  wMch.  appeats  to  militate  against  the  decision  of  Judge 
Hoffman  above  mentioned,  turned  upon  the  legality  of  the 
appointment  of  a  guardian  by  a  judge  at  chambers  in  New  York 
city.  The  justice  in  rendering  his  decision,  assuming  that  the 
appointment  must  haye  been  made  by  the  court,  held  notwith- 
standing, that  it  was  regular,  because  the  order  of  a  judge  at 
chambers  operated  as  an  order  of  the  court,  in  New  York  city. 
The  dicta  upon  this  subject  in  Varian  v.  Stevens,  2  Duer,  635, 
were  unnecessary  to  the  decision  of  the  issue  in  the  case  and 
inconsistent  with  subsequent  remarks  upon  the  same  point.  So, 
also,  in  Lyle  v.  Smith,  13  How.  104,  the  question  related  to  the 
appointment  of  a  guardian  for  an  infant  plaintiff,  and  the 
remarks  there  made  upon  the  subject  of  infant  defendants  were 
entirely  outside  of  the  matter  before  the  court.  The  case  of 
AUhause  v.  Radde,  30  Bosw.  410,  is  not  conclusive,  being  decided 
upon  grounds  not  referring  to  the  question  under  consideration. 
The  doctrine  as  first  established  in  Jennings  v.  Jennings,  2 
Abb.  6,  would  seem,  therefore,  to  be  settled  by  the  weight  of 
authority  that  the  provisions  found  in  the  Revised  Statutes  are 
to  govern,  except  so  far  as  they  relate  to  the  place,  time  and 
mode  of  applying  for  the  appointment  of  guardians  ad  liteiw  for 
infant  and  idiot  defendants  in  partition.  In  respect  to  those 
matters  the  Code  must  govern. 

By  the  Code,  therefore,  the  guardian  may  be  appointed  by  the 
court  in  which  the  action  is  prosecuted,  by  a  judge  thereof  or  by 
a  county  judge.  Code,  §  115.  See  ante,  Yol.  1,  page  568,  et  seq., 
for  further  provisions  of  the  Code,  and  for  the  rales  of  the 
supreme  court  relating  to  this  subject. 

Where,  in  an  action  for  partition,  a  guardian  ad  litem  has 
been  appointed  for  infants  over  the  age  of  fourteen  years,  upon 
their  own  petition,  the  order  is  a  valid  one  although  no  summons 
had  previously  been  served  upon  them.  The  jurisdiction  of  the 
court  is  therefore  complete  when  an  answer  on  behalf  of  the 
infants  has  been  put  in  by  the  guardian  so  appointed.  Varian  v. 
Stevens,  2  Duer,  635. 

A  late  decision  seems  to  call  in  question  the  necessity  of 
appointing  guardians  for  non-resident  infants  who  do  not  appear. 
But,  admitting  the  necessity,  the  omission  to  appoint  them  is  but 
an  irregularity  which  must  be  taken  advantage  of  promptly.  The 
objection  cannot  be  raised  by  a  purchaser  when  the  infants  have 
been  of  age  for  some  years,  and  where  a  motion  if  made  would 
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be  denied  on  account  of  the  delay.     Clemens  v.  Clemens,  60 
-Barb.  366. 

Every  guardian,  before  entering  upon  the  execution  of  his 
duties,  is  required  to  execute  a  bond  to  the  people  of  this  State 
in  such  penalty  and  with  such  surety  as  the  court  shall  direct, 
conditioned  for  the  faithful  discharge  of  the  trust  committed  to 
his  charge,  and  for  rendering  a  just  and  true  account  of  his 
guardianship,  in  all  courts  and  places,  when  thereunto  required. 
The  court  must  be  satisfied  that  such  bond  has  been  executed 
and  filed  in  the  ofl[ice  of  its  clerk  before  any  rule  to  plead  or  any 
other  subsequent  rule  or  order  shall  be  made.  2  R.  S.  317  (326), 
§  4.  Althause  v.  Radde,  3  Bosw.  410.  See  cases  cited  under 
guardians  for  infant  plaintiff's,  page  33  to  40,  ante.  The  rule  requir- 
ing security  to  be  given  by  the  guardian  is  an  imperative  one, 
and  admits  of  no  exception  except  in  the  case  of  the  appointment 
of  the  clerk  of  the  court  as  guardian  ad  litem.  Minor  v.  Betts, 
7  Paige,  596.  This  is  done  in  the  case  of  an  infant  absentee.  'No 
notice  of  the  application  need  be  given  to  such  infant  except  the 
general  notice  for  the  absentee  to  appear  and  answer.  Minor  v. 
Betts,  7  Paige,  596.  See  Clemens  v.  Clemens,  37  N".  Y.  (10  Tiff.) 
59,  69 ;  4  Trans.  App.  50 ;  Varian  v.  Stevens,  2  Duer,  635. 
The  clerk  of  the  court  is  also  appointed  when  no  suitable 
or  disinterested  person  voluntarily  signifies  his  consent  in 
writing  to  be  appointed  guardian  of  minor  defendants,  and 
offers  to  give  the  security  required  by  the  statute.  Under  such 
circumstances  the  court,  upon  petition  of  the  plaintiff",  will  ap- 
point its  clerk  such  guardian,  for  the  purposes  of  the  partition, 
and  to  dispense  with  the  securities  otherwise  to  be  required. 
Laws  of  1833,  chap.  227,  §  1.  But  a  copy  of  the  petition,  with  a 
notice  specifying  the  time  and  place  when  and  where  the  petition 
will  be  presented,  must  be  served  at  least  ten  days  before  the 
presentation  of  such  petition,  upon  the  general  guardian  of  such 
minor  or  minors,  in  case  there  be  such  guardian,  or  if  there  be 
none,  upon  the  minor  himself,  proof  of  which  service  must  be 
made  to  the  court.     Laws  of  1833,  chap.  227,  §  1. 

The  bond,  required  by  the  Revised  Statutes  to  be  given,  must 
be  executed  by  the  guardian  himself.  A  bond  by  sureties  in  his 
behalf,  in  which  he  does  not  join,  is  not  a  compliance  with  the 
statute.  Jennings  v.  Jennings,  2  Abb.  6.  Where  a  guardian 
omitted  to  file  his  bond  at  the  time  of  his  appointment,  an  order 
made  after  judgment  and  sale  giving  him  leave  to  file  his  bond 
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nunc  pro  tunc,  was  held  proper.  The  omission  was  a  mere 
irregularity  of  which  the  court  upon  application  would  allow  au 
amendment.  Croghan  v.  Limngston,  17  N.  Y.  (3  Smith)  218. 
Where  the  petition  of  an  infant  for  the  appointment  of  a  guard- 
ian omitted  the  verification,  it  was  held  not  jurisdictionally 
defective.    YanWycJcY.  Hardy,  20 'S.oyi.  222. 

Much  that  has  been  said  on  the  powers  and  duties  of  guardians 
ad  litem  for  infant  plaintiffs  is  applicable  to  guardians  for  infant 
defendants,  and  should  be  consulted  in  this  connection.  See  ante, 
p.  33  to  40.  The  form  of  a  bond  given,  Vol.  1,  page  489,  ante,  can 
be  employed,  with  slight  alterations,  for  the  bond  of  a  guardian 
for  infant  or  idiot  defendant.  For  other  forms  to  be  employed 
in  obtaining  guardians  ad  litem  see  ante,  Yol.  1,  page  571,  et  seq. 

Section  4.  Leave  to  defend.  For  the  practice  appropriate  to 
this  branch  of  the  subject  consult  Vol.  1,  page  576. 

Section  5.  Who  may  defend.  Any  person  having  any  interest 
in  the  premises  sought  to  be  partitioned,  or  having  any  claim  by 
which  he  may  become  interested  at  a  future  time,  in  reversion, 
•  remainder,  or  by  any  executory  devise,  contingency  or  other- 
wise, and  whether  such  interest  be  present  and  vested  or  con- 
tingent, and  whether  such  parties  or  their  interest  be  known  or 
unknown,  may,  within  the  time  prescribed  by  law,  or  within 
such  further  time  as  the  cpurt  may  allow  for  the  purpose,  appear 
and  answer  to  the  complaint  of  the  plaintiff.  2  R.  S.  319  (829), 
§  15.  And  if  any  such  person  be  not  named  as  a  party  to  the 
action,  he  may  be  admitted  to  appear  and  answer  to  the  com- 
plaint, by  the  court  or  by  any  judge  thereof  in  vacation,  upon 
his  petition  accompanied  by  an  afiidavit  of  his  interest.  2  R.  S. 
319  (329),  §  15;  see  also  "Parties  defendant,"  art.  IV,  §  2, 
ante. 

Section  6.  The  answer.  Any  party  appearing  may  answer 
either  separately  or  jointly  with  one  or  more  of  his  co-defend- 
ants that  the  plaintiffs,  or  any  of  them,  at  the  time  of  the  com- 
mencement of  the  action  were  not  in  the  possession  of  \h.Q 
premises  or  of  any  part  thereof ;  or  that  the  defendants,  or  any 
of  them,  did  not  hold  the  premises  together  with  the  plaintiffs  at 
the  time  of  the  commencement  of  the  action,  as  alleged  in  the 
complaint.  He  may  introduce  any  special  matter  to  sustain  his 
answer,  and  give  evidence  thereof  on  the  trial.  2  R  S.  320 
(329),  §  16 ;  but  see  a  single  statutory  exception.  Laws  of  1853, 
chap.  238.     But  the  defendant  is  not  to  be  restricted  to  the  two 
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defenses  authorized  by  this  section  of  the  statute.  He  may  aver 
anything  which  wiU  abate  the  action  or  bar  the  plaintiff's  right 
to  a  judgment.     Reed  v.  Ohilcl,  4  How.  125. 

Where  the  rights  of  tlie  defendants,  as  between  themselves,  are 
stated  in  the  complaint,  the  defendant  who  puts  in  an  answer 
thereto  is  bound  to  answer  as  to  such  rights  either  by  a  general 
admission  that  the  rights  of  the  several  parties  are  as  stated  in 
the  complaint  or  in  some  other  manner.  Whatever  a  plaintiff 
is  bound  to  state  in  his  complaint,  the  defendant  may  be 
required  to  admit  or  deny  in  his  answer  to  the,  same.  Van 
Cortlandt  v.  Beeknimi,  6  Paige,  492.  At  least  this  was  the  rule 
under  the  eqiiity  practice  prior  to  the  Code.  The  abolition  of 
compulsory  answers  has  perhaps  rendered  this  decision  obsolete. 
See  Code,  §  247. 

In  case  the  plaintiff  is  not  in  possession  of  the  premises  sought 
to  be  partitioned,  that  disability  must  be  regularly  pleaded 
by  the  defendant.  Brownell  v.  Brownell,  19  Wend.  367.  An 
omission  to  plead  the  disability  having  taken  place,  a  plea  of 
non  tenent  insimul  may  be  put  in  upon  the  trial.  lb.  If  the 
complaint  expressly  states  a  non-possession  on  the  part  of  the 
plaintiff,  the  defendant  need  not  plead  it.  Burhans  v.  Burhans, 
2  Barb.  Ch.  398.  But  if  the  plaintiff  has  been  ousted  from  the 
possession,  or  the  premises  are  held  adversely  to  him,  the 
defense  should  allege  those  facts.  JenMns  v.  Van  ScJiaacTc,  3 
Paige,  242,  246.  An  objection  that  the  complaint  does  not  allege 
that  the  plaintiff  is  in  possession,  comes  too  late  when  first  made 
on  appeal  from  the  judgment.  Howell  v.  Mills,  7  Lans.  193. 
See  Florence  v.  Hopkins,  46  N.  Y.  (1  Sick.)  182,  186. 

As  to  the  answer  of  the  defendant  in  partition,  it  may  be 
stated  that  it  is  governed  by  the  rules  of  the  Code  of  Procedure, 
in  all  respects  as  an  answer  in  any  ordinary  action.  §§  149  et 
seq.  and  448.  Under  section  247  of  the  Code  it  is  not  proper  for 
a  defendant  to  put  in  an  answer  merely  admitting  the  allega- 
tions in  the  complaint,  and  setting  up  no  new  matter  constituting 
a  defense.  And  the  plaintiff,  instead  of  accepting  such  a  plead- 
ing as  an  answer,  may  apply  for  judgment  upon  the  same  as  a 
frivolous  answer,  and  judgment  may  be  given  accordingly 
Code,  §  247.     Hull  v.  Smith,  8  How.  149. 

Even  in  case  of  an  infant  defendant,  for  whom  a  guardian 
ad  litem  has  been  appointed,  it  would  seem  unnecessary  under 
the  Code  for  the  guardian  to  piat  in  the  general  answer  of  the 
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old  equity  practice,  simply  submitting  the  rights  of  the  infant 
to  the  court,  when  all  the  facts  are  correctly  stated  and  no  oppo- 
sition is  intended  to  be  made.  Althause  v.  Radde,  3  Bosw.  410, 
435  ;  2  Yan  Sant.  Eq.  24  ;  see  1  Barb.  Ch.  Pr.  149.  But  where  the 
facts  render  a  special  answer  imperative^  the  guardian' s  duty  is 
to  make  it.  KnicJcerhacker  v.  I>e  Freest,  2  Paige,  304.  Omis- 
sion of  counsel  for  the  defense  to  sign  an  answer  was  a  mere 
error  in  practice  and  cannot  affect  the  validity  of  a  judgment  in 
partition.     Sears  v.  Hyer,  1  Paige,  483; 

Form  of  an  answer  of  infants  hy  their  guardian  ad  litem. 

{Title  of  the  cause.) 

The  joint  and  several  answer  of  A.  C.  and  B.  C,  infants  under 
the  age  of  twenty-one  years,  by  X.  Y.  Z.,  their  guardian  ad 
litem,  two  of  the  defendants,"  to  the  complaint  of  P.  Q.,- plaintiff. 

These  defendants  answering  by  their  said  guardian,  say  that 
they  are  .strangers  to  all  and  singular  matters  and  things  in  the 
said  complaint  mentioned  ;  that  these  defendants  are  infants 
under  the  age  of  twenty-one  years,  and  claim  such  interest  in  the 
premises  in  the  said  complaint  mentioned,  as  they  are  entitled 
to,  and  submit  their  interests  to  the  protection  of  the  court. 

C.  Y.  B., 
Attorney  for  guardian  ad  litem. 

AETICLE  VII. 

ISSUES,  HOW  TRIED.  • 

Section  1.  In  general.  Issues  in  this  action,  whether  of  law 
or  fact,  may  be  tried  by  the  court  in  the  same  manner  as  other 
issues  in  equity,  or  the  court  may  award  an  issue  to  be  tried  by 
a  jury.  Rule  40  of  the  supreme  court  must  guide  in  settling 
such  issues.     See  Vol.  3,  19  to  24. 

Whenever  the  joint-tenancy  or  tenancy  in  common  of  any 
defendant  shall  be  denied  by  a  co-defendant,  and  it  shall  become 
necessary  to  determine  the  same,  in  order  to  affect  a  complete 
and  final  partition,  so  far  as  the  rights  of  the  parties  are  con- 
cerned, the  court  may  direct  an  issue  to  be  formed  on  the  record, 
and  may  direct  the  jury  to  inquire  into,  try  and  determine,  as  well 
the  tenancy  of  the  defendant  so  denied,  as  the  other  issues  joined 
on  such  pl.eadings.  2  R.  S.  320  (329),  §  18.  The  court  may  also 
set  aside  verdicts  and  grant  new.trials  therein,  and  it  may,  either 
before  or  after  the  trial  of  such  issue,  permit  the  proceedings  to 
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be  amended,  so  as  to  represent  truly  the  rights  claimed  by  any 
party.  2  R.  S.  320  (329),  §  19.  Van  Gortlandt  v.  Beekman,  6 
Paige,  492,  496. 

Section  2.  Issues  as  to  part  and  default  as  to  other  defendants. 
Where  there  are  issues  as  to  one  or  more  of  the  defendants,  and 
a  failure  to  answer  on  the  part  of  the  rest,  the  trial  of  the  issues 
may  be  brought  on  before  the  court  or  jury  in  the  usual  manner, 
and  at  the  same  time,  on  notice  to  the  defendants  who  appear 
but  do  not  answer.  The  proof  requisite,  in  case  of  a  default  as 
to  them,  may  be  presented  to  the  court,  so  that  its  decision  upon 
the  issues  being  rendered,  if  in  favor  of  the  plaintiflf,  one  gen- 
eral order  may  be  made  determining  such  issues  and  directing 
the  proper  reference  as  to  all  the  defendants.  2  Yan  Sant.  Eq. 
26.  If  there  be  issues  of  fact  as  to  some  of  the  defendants, 
to  be  tried  by  a  jury,  these  must  be  disposed  of  first,  before 
further  steps  can  be  taken  against  those  making  default.  The 
proceedings  will  then  be  precisely  the  same  as  on  a  simple  appli- 
cation for  judgment  on  default.    2  Van  Sant.  Eq.  27. 

ARTICLE  VIII. 

PEOCEEDINGS   ON"  DEFAULT. 

Section  1.  In  general.  If  none  of  the  defendants  answer  the 
plaintiffs  complaint,  or  put  in  a  demurrer  thereto,  within  the 
\ime  allowed  for  that  purpose,  the  plaintiflF  will  apply  to  the 
court  for  the  relief  demanded  in  the  complaint.  It  is  unneces- 
sary to  enter  an  order  for  the  default  of  the  defendants  in  not 
answering.  The  plaintitf  is  entitled  to  the  relief  asked  for,  as 
in  other  actions.  Watson  v.  Brigham,  3  How.  290  ;  1  Code  R. 
67. 

Section  2.  Where  all  the  parties  are  of  age  and  have  been  per- 
sonally served.  In  case  of  default  as  to  all  the  defendants,  where 
they  are  of  age  and  have  been  personally  served  with  the  requi- 
site papers,  judgment  for  partition  will  be  rendered  as  of  course. 
The  plaintiff  must  first  prove  title  to  the  premises,  as  required 
by  the  Revised  Statutes.  2  R.  S.  321  (330),  §  22.  Mpple  v. 
Oilborn^  8  How.  456  ;  LarTtln  v.  Mann,  2  Paige,  27.  The  proof 
required  is  such  as  would  be  required  to  be  made  to  enable  the 
plaintiff  to  recover  in  ejectment.  LarMn  v.  Mann,  2  Paige,  27. 
This  proof  may  be  taken  in  open  court,  or  the  court  may  refer 
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the  matter  to  its  clerk,  or  to  some  other  suitable  person,  who 
shall  take  proof  of  the  title  and  report  upon  the  same,  with  an 
abstract  of  the  conveyances  by  which  it  is  held.  2  R.  S.  321 
(330),  §  22  ;  Laws  of  1847,  ch.  280,  §  77.  Jennings  v.  Jennings, 
2  Abb.  6,  16 ;  Larkin  v.  Mann,  2  Paige,  27.  The  title  should 
be  traced  back  to  a  common  source,  and  the  referee  should,  as 
far  as  practicable,  give  an  abstract  of  the  conveyances  of  the 
several  undivided  shares  or  interests  of  the  parties  in  the  prem- 
ises from  the  time  the  several  shares  were  united  in  one  common 
source.  Hamilton  v.  Morris,  7  Paige,  39.  Where  the  parties 
are  aU  adults  and  all  have  been  personally  served  with  process, 
the  court  will  not  examine  the  proceedings,  in  case  of  a  refer- 
ence, to  discover  whether  the  referee  has  correctly  stated  the 
several  rights  and  interests  of  the  said  defendants  in  his  rpport. 
On  an  application  for  judgment  in  case  of  default,  in  addition 
to  the  usual  proof  of  personal  service  upon  all  the  defendants, 
and  that  no  answer  or  demurrer  has  been  received,  the  plaintiff 
should  produce  an  affidavit  showing  that  none  of  the  parties  are 
infants,  or  absent,  or  unknown  owners.     2  Van  Sant.  Eq.  28. 

Form  of  affidavit  that  no  answer  has  been  received. 

{Title  of  the  cause.) 

CoTJJTTY  OP  Rensselaee,  ss.  : 

Charles  L.  Alden,  one  of  the  attorneys  for  the  plaintiflf,  being 
duly  sworn,  deposes  and  says  :  That  this  action  is  brought  for 
the  partition  of  real  estate  situated  in  the  county  of  Rensselaer ; 
that  more  than  twenty  days  have  elapsed  since  the  service  of  the 
summons  in  the  above-entitled  action  upon  all  the  defendants, 
and  of  a  copy  of  the  complaint  upon  the  attorneys  of  such  as 
have  appeared  therein,  as  appears  by  the  sheriff's  certificate  and 
other  proofs  of  service  thereof ;  and  that  no  demurrer  or  answer 
has  been  received  on  behalf  of  any  of  the  defendants,  except 
that  the  defendant  John  Doe  has  put  in  an  answer,  in  which  the 
rights  and  interests  of  the  several  parties  as  stated  in  the  com- 
plaint are  not  contested  or  denied. 

Sworn,  etc.  Chaelbs  L.  Alden. 

Form  of  like  affidavit — all  the  defendants  of  full  age. 

{Same  as  in  last  form  to  the  end,  and  then  add,)  and  that  all 
the  defendants  are  of  full  age,  and  have  been  personally  served 
with  the  summons,  and  reside  within  this  State,  and  that  none 
have  appeared  therein,  except,  etc.,  who  has  made  default  as 
aforesaid.  Charles  L.  Alden. 

Sworn,  etc. 
Vol.  v.— 10 
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Form  of  like  affidavit  where  there  are  infant,  absent  and 
unknown  defendants. 

{Same  as  in  the  first  affidavit  to  the  end,  and  then  add,)  and 
deponent  further  says  that  the  defendants  A.  C.  and  B.  C.  are 
infants,  and  have  pnt  in  the  usual  answer  by  X.  Y.  Z.,  their 
guardian  ad  litem,  not  controverting  any  material  allegation  of 
the  complaint,  and  submitting  their  interests  to  the  protection 
of  the  court ;  and  that  all  the  other  defendants  are  of  full  age, 
and  Jiave  been  personally  served  with  the  summons,  and  reside 
within  this  State  {or,  and  that  the  defendant  Jonas  Coe  and 
Peter  Doe  are  non-residents  of  this  State,  and  have  been  served 
by  publication  of  the  summons,  pursuant  to  an  order  directing 
such  service,  in  the  form  and  manner  prescribed  by  law ;  and 
that  some  of  the  defendants  are  unknown  owners,  and  have  been 
served  by  publication  of  the  summons,  pursuant  to  the  order, 
and  in*  the  form  and  manner  aforesaid. 

Sworn,  etc.  Charles  L.  Alden. 

Form  of  order  of  reference  on  default  where  there  are  no 
infants  or  absentees. 

At  a  special  term  of  the  supreme  court  held  for  the  State  of  New 
York,  at  the  court-house  in  the  village  of  Johnstown,  on 
the  day  of  ,  in  the  year 

Present — Hon.  Charles  R.  Ingalls,  Justice. 
{Title  of  the  cause.) 

On  reading  and  filing  proof  of  personal  service  of  summons 
on  all  the  defendants,  and  that  notice  of  lis  pendens  has  been 
filed  more  than  twenty  days,  and  an  affidavit  showing  that  this 
action  is  brought  for  a  partition  of  certain  real  estate  described 
in  the  complaint  herein,  and  that  all  the  defendants  are  residents 
of  this  State,  and  of  full  age,  and  that  no  answer  has  been 
received  on  behalf  of  any  defendants  [except  the  defendant, 
Abram  Jones,  who  has  put  in  his  answer,  in  which  the  rights 
and  interests  of  the  several  parties,  as  stated' in  the  complaint, 
are  not  contested  or  denied] ;  on  motion  of  Gale  &  Alden, 
attorneys  for  the  plaintiff". 

Ordered:  That  it  be  referred  to  Alva  H.  Tremain,  Esq., 
counselor  at  law  of  the  city  of  Albany,  to  take  proof  of  the  title 
of  the  respective  parties  in  the  premises,  in  the  complaint  men- 
tioned, and  report  thereon  to  the  court,  with  an  abstract  of  the 
conveyance  by  which  the  title  is  held.  [And  it  is  further  ordered 
that  the  referee  be  at  liberty  to  proceed  on  such  reference,  in  the 
county  of  Albany]. 

The  last  clause  in  brackets  is  inserted  in  cases  when  it  is  in- 
tended to  have  the  reference  in  some  other  county  than  that  in 
which  the  place  of  trial  is  laid.     Sup.  Ct.  Rules,  No.  33. 
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Section  3.  Where  there  are  infants  or  unknown  owners. 

a.  Reference  as  to  title.  Where  any  of  the  defendants  in  the 
action  for  partition  are  infants,  unknown  owners  or  absentees, 
the  court,  upon  the  application  of  the  plaintiff,  usually  orders  a 
reference.  The  supreme  court  rules  govern  the  course  of  pro- 
ceedings in  such  a  case. 

Where  the  rights  and  interests  of  the  several  parties,  as  stated 
in  the  complaint,  are  not  denied,  or  controverted,  if  any  of  the 
defendants  are  infants,  or  absentees,  or  unknown,  the  plaintiff, 
on  an  affidavit  of  the  fact  and  notice  to  such  of  the  parties  as 
have  appeared,  may  apply  at  a  special  term  for  an  order  of  ref- 
erence, to  take  proof  of  the  plaintiff's  title  and  interest  in  the 
premises,  and  of  the  several  matters  set  forth  in  the  bill  or  par- 
tition ;  and  to  ascertain  and  report  the  rights  and  interests  of  the 
several  parties  in  the  premises,  and  an  abstract  of  the  convey- 
ances by  which  the  same  are  held.     Sup.  Ct.  Rules,  No.  79. 

Where  the  whole  premises  of  which  partition  is  sought  are  so 
circumstanced  that  a  partition  thereof  cannot  be  made,  without 
great  prejudice  to  the  owners,  due  regard  being  had  to  the  power 
of  the  court  to  decree  compensation  to  be  made  for  equality  of 
partition,  and  to  the  ability  of  the  respective  parties  to  pay  a 
reasonable  compensation  to  produce  such  equality,  or  where 
any  lot  or  separate  parcel  of  the  premises  which  will  exceed  in 
value  the  share  to  which  either  of  the  tenants  in  common  may 
be  entitled,  is  so  circumstanced,  the  plaintiff,  upon  the  stating 
the  fact  in  the  affidavit  which  is  to  be  filed  for  the  purpose  of 
obtaining  an  order  of  reference  under  the  next  preceding  rule 
(No.  79),  may  have  a  further  provision  inserted  in  such  order  of 
reference,  directing  the  officer  or  person  to  whom  it  is  referred, 
to  inquire  and  report  whether  the  whole  premises,  or  any  lot  or 
separate  parcel  thereof,  are  so  circumstanced  that  an  actual  par- 
tition cannot  be  made  ;  and  that  if  he  arrives  at  the  conclusion 
that  the  sale  of  the  whole  premises,  or  of  any  lot  or  separate  parcel 
thereof,  will  be  necessary,  that  he  specify  the  same  in  his  report, 
together  with  the  reasons  which  render  a  sale  necessary  ;  and  in 
such  a  case  that  he  also  ascertain  and  report,  whether  any  cred- 
itor not  a  party  to  the  suit  has  a  specific  lien,  by  mortgage, 
devise  or  otherwise,  upon  the  undivided  share  or  interest  of  any 
of  the  parties,  in  that  portion  of  the  premises  which  it  is  neces- 
sary to  sell ;  and  if  he  find  that  there  is  no  such  specific  lien  in 
favor  of  any  person  not  a  party  to  the  suit,  that  he  further 
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inquire  and  report  whether  the  undivided  share  or  interest  of 
any  of  the  parties  is  subject  to  a  generai  lien  or  incumbrance  by- 
judgment  or  decree  ;  and  that  he  ascertain  and  report  the  amount 
due  to  any  party  to  the  suit  who  has  either  a  general  or  specific 
lien  on  the  premises  to  be  sold,  or  any  part  thereof,  and  the 
amount  due  to  any  creditor,  not  a  party,  who  has  a  general  lien 
on  any  undivided  share  or  interest  therein,  by  judgment  or 
decree,  and  who  shall  appear  and  establish  his  claim  on  such 
reference.  He  shall  also,  if  requested  by  the  parties  who  appear 
before  him  on  such  reference,  ascertain  and  report  the  amount 
due  to  any  creditor,  not  a  party  to  the  suit,  which  is  either  a 
specific  or  general  lien  or  incumbrance  upon  all  the  shares  or/ 
interests  of  the  parties  in  the  premises  to  be  sold,  and  which 
would  remain  as  an  incumbrance  thereon  in  the  hands  of  the 
purchaser ;  to  the  end  that  such  directions  may 'be  given  in  rela- 
tion to  the  same,  in  the  decree  for  the  sale  of  the  premises,  as 
shall  be  most  beneficial  to  all  the  parties  interested  in  the  pro- 
ceeds thereof  on  such  sale.     Sup.  Ct.  Rules,  No.  80. 

Form  of  order  of  reference  on  default,  where  there  are  infants, 
unknown  owners,  or  absentees,  under  Sup.  Ct.  Rule  JSfo.  79. 

{Caption  as  in  last  form  given.) 
{Title  of  the  cause.) 

On  reading  and  filing  proof  of  personal  service  of  summons  on 
all  the  defendants,  and  that  notice  of  lis  pendens  has  been  filed 
more  than  twenty  days,  and  an  afladavit  showing  that  this  action 
is  brought  for  a  partition  of  certain  real  estate  described  in  the 
complaint  herein,  and  that  all  of  the  defendants  are  residents  of 
this  State,  and  of  full  age,  except  the  defendant  Peter  Low,  who 
is  an  infant  under  the  age  of  twenty-one  years  {or  who  is  an 
absentee,  and  has  been  served  by  publication,  or  except  the 
heirs  of  John  Adams,  deceased,  who  are  unknown  owners,  as  tJte 
case  may  le),  and  that  no  answer  has  been  received  on  behalf  of 
any  of  the  defendants,  except  the  said  infant,  who  has  pat  in  the 
usual  general  answer  by  his  guardian  ad  litem ;  on  motion  of 
Gale  &  Alden,  attorneys  for  the  plaintiff: 

Ordered,  That  it  be  referred  to  Alva  H.  Tremain,  Esq.,  coun- 
selor at  law,  of  the  city  of  Albany,  to  take  proof  of  the  plaintiff's 
title  and  interest  in  and  to  said  premises  mentioned  in  the  com- 
plaint, and  of  the  several  matters  therein  set  forth  ;  and  to 
ascertain  and  report  what  share  of  the  said  premises  belong  to 
each  of  the  parties  to  this  action,  so  far  as  the  same  can  be  ascer- 
tained, and  the  nature  and  extent  of  their  respective  rights  and 
interests,  and  report  thereon  to  the  court,  with  an  abstract  of 
the  conveyances  by  which  the  said  title  is  held. 
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Proceedings  before  and  report  of  referee  —  Form  of  a  report  of  referee. 

b.  Proceedings  before  the  referee.  These  proceedings  are 
governed  by  the  same  rules  applicable  to  other  references  in 
equity  actions.  See  ante,  Vol.  3,  349.  The  referee  should 
require  the  plaintiff  to  produce  abstracts  of  his  title,  as  a  tenant 
in  common  in  the  premises,  and  to  trace  it  back  to  the  common 
source  of  title  of  all  the  co-tenants.  Hamilton  v.  Morris,  7 
Paige,  39. 

c.  Beport  of  referee.  The  report  of  the  referee  should,  so  far 
as  is  practicable,  give  an  abstract  of  the  conveyances  of  the 
several  undivided  shares  or  interests  of  the  parties  in  the  premi- 
ses, from  the  time  the  several  shares  were  united  in  one  common 
source.  Hamilton  v.  Morris,  1  Paige,  39.  But  there  is  no  rule 
requiring  the  referee  to  annex  to  his  report  such  an  abstract.  If 
this  report  state  explicitly  that  he  had  caused  the  necessary 
searches  to  be  made,  and  certifies  what  incumbrances,  etc.,  there 
are,  it  is  sufiicient.  Noble  v.  Cromwell,  27  How.  289 ;  3  Abb. 
Ct.  App.  382,  affirming,  26  Barb.  475 ;  6  Abb.  59.  If  the  ref- 
eree be  required  to  examine  as  to  the  propriety  of  a  sale  of 
the  premises  sought  to  be  partitioned,  the  true  question  for 
his  consideration  and  determination  is,  whether  the  aggre- 
gate value  of  the  several  parcels  into  which  the  whole  prem- 
ises must  be  divided  will,  when  distributed  among  the  dif- 
erent  parties  in  severalty,  be  materially  less  than  the  value  of 
the  same  property  if  owned  by  one  person.  Clason  v.  Olason, 
6  Paige,  541 ;  affirmed,  18  Wend.  369.  The  referee's  report,  and 
the  abstract  furnished  by  him,  must  be  filed  with  the  clerk  of 
the  court.     2  R.  S.  321  (330),  §  22. 

Form  of  a  report  of  referee. 

{Title  of  the  cause.) 

To  the  Supreme  Court  of  the  State  of  New  TorTc  : 

The  undersigned  referee,  to  whom  by  an  order  of  this  court  in 
the  above-entitled  action,  bearing  date  on  the  day  of  , 

18  ,  it  was  referred  among  other  things  to  take  proof  of  the 
plaintiff's  title  and  of  the  several  matters  set  forth  in  the  com- 
plaint, respectfully  reports,  that  having  been  attended  by  the 
attorney  for  the  plaintiff  I  proceeded  to  a  hearing  of  the  matter 
so  referred  (on  due  notice  given  to  the  attorneys  of  such  of  the 
defendants  as  have  appeared  in  the  action),  and  having  taken 
proofs  and  duly  examined  the  matter  so  referred,  I  find  and 
report  that  the  material  allegations  set  forth  in  the  complaint  are 
true,  and  I  further  report  that  the  respective  estate  and  interest 
of  the  several  parties  in  the  premises  are  as  follows :  (Jiere  set 
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Form  of  report  of  referee  -where  partition  only  is  sought. 

forth  the  same  particularly).  I  further  report  that- the  premi- 
ses are  so  situated  that  a  partition  thereof  can,  in  my  opinion,  be 
made  without  material  injury  to  the  rights  and  interests  of  any 
of  the  parties,  the  same  being  a  farm  containing  {stating  the 
facts  'briefly ;  and  if  the  order  of  reference  require  it,  stating 
also  the  facts  to  show  that  two  or  more  shares  may  he  set  off 
in  common  without  injury  to  the  interests  of  any  of  the  par- 
ties.)   See  post. 

The  schedule  hereto  annexed  contains  an  abstract  of  the  con- 
veyances by  which  the  title  to  said  premises  is  held. 

All  of  which  is  respectfully  submitted. 

Dated,  etc.  Alva  H.  Teemain,  Referee. 

Form  of  report  of  referee  where  partition  only  is  sought. 

{Title  of  the  cause.) 

To  the  Supreme  Court  of  the  State  of  New  York  {or  other  court) : 

In  piirsuance  of  an  order  of  this  court,  made  in  the  above 
cause  on  the         day  of  ,  18    ,  by  which  it  was  referred 

to  me  to  take  proof  of  the  plaintiff's  title  and  interest  in  and  to 
the  premises  described  in  the  plaintiff's  complaint,  and  of  the 
several  matters  set  forth  in  said  complaint ;  and  to  ascertain  and 
report  the  rights  and  interests  of  the  several  parties  in  the  prem- 
ises, and  an  abstract  of  the  conveyances  by  which  the  same  are 
held ;  I,  the  subscriber,  referee  as  aforesaid,  do  report : 

That  having  been  attended  by  the  attorneys  for  the  several 
parties  who  appeared  in  the  cause  I  proceeded  to  a  hearing  of 
the  matters  so  referred.  I  further  report  that  on  such  hearing 
I  took  proof  of  the  several  matters  set  forth  in  said  complaint, 
and  find  that  the  material  facts  therein  alleged  are  true. 

And  I  further  report  that  the  following  is  an  abstract  of  the 
conveyances  by  which  the  premises  described  in  said  complaint 
are  held,  that  is  to  say : 


John  P.  Cushman 

To 

John  Smith. 


Quit-claim  deed.  Dated  January  1,  1864.  Duly  acknowl- 
edged' January  2,  1864.  Recorded  January  9,  1864,  at  11 
o'  clock  A.  M.,  in  Rensselaer  county  clerk' s  office  in  Book 
115  of  Deeds,  on  page  474.  Conveys  an  equal  undivided 
fifth  part  of  said  premises.     Consideration         dollars. 

{And  so  on,  giving  an  abstract  of  the  conveyances  of  the  several 
undivided  shares  or  interests  of  the  parties,  back  to  the  time 
they  were  united  in  one  common  source. ) 
And  I  further  report  that  the  rights  and  interests  of  the  parties 

in  the  premises  are  as  follows  : 
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John  Smith,  the  plaintiff,-  as  grantee  of  John  P.  C ashman,  is 
entitled  to  one  undivided  fifth  part  thereof. 

The  defendants,  Pobley  D.  Cole  and  Charles  D.  Brown,  are 
each  entitled  to  one  undivided  fifth  part  thereof,  as  the  devisees 
of  Elias  Cole,  late  of  the  city  of  Troy,  deceased. 

The  defendant,  James  Smith,  is  also  entitled  to  one  undivided 
fifth  part  of  said  premises,  as  grantee  of  John  A.  Grriswold. 

The  remaining  undivided  fifth  part  of  said  premises  was  form-  ^ 
erly  owned  by  one  Philip  Pratts,  who  derived  title  thereto  by"^ 
purchase  from  John  Brown.     But  the  said  Samuel  Grrant  died 
on  or  about  the  16th  day  of  August,  in  the  year  1856,  and  the 
share  of  said  Philip  Pratts  is  now  owned  by  some  person  or 
persons  unknown. 

And  I  further  report  Robley  D.  Cole  and  Charles  D.  Brown, 
two  of  the  parties  to  this  action,  are  desirous  of  enjoying  their 
several  shares  in  common  with  each  other,  and  that  a  partition 
of  said  premises  can  be  made  in  such  a  manner  as  to  set  off  to 
the  said  Robley  D.  Cole  and  Charles  Brown,  the  two  undi- 
vided fifth  parts  of  said  premises,  to  be  enjoyed  by  them  in  com- 
mon, without  prejudice  to  the  interests  of  the  parties  or  any  of 
them. 

AU  of  which  is  respectfully  submitted. 
,    Dated,  etc.  Alva  H.  Teemain,  Referee. 

d.  Hearing  on  referee's  report. '  Upon  the  filing  of  the  report 
of  the  referee,  and  upon  notice  given  to  the  parties  who  have 
appeared,  the  cause  is  brought  on  to  a  hearing  as  in  other  cases. 
See  ante.  Vol.  3,  389.     Supreme  Court  Rules,  No.  39. 

Upon  the  proofs  taken  before  the  referee,  or  upon  the  confes- 
sion of  the  parties  who  have  appeared  and  confessed,  or  upon 
the  verdict  of  a  jury,  if  any  issue  of  fact  shall  have  been  so 
tried,  the  decision  is  founded.  The  court  shall  thereupon  declare 
the  rights,  titles  and  interests  of  the  parties  to  the  proceedings, 
plaintiffs  as  well  as  defendants,  so  far  as  the  same  shall  have 
appeared,  and  shall  determine  the  rights  of  the  said  parties,  in 
such  lands,  tenements  or  hereditaments,  and  give  judgment  that 
partition  be  made  between  such  of  them  as  shall  have  any  right 
therein,  according  to  such  rights.    2  R.  S.  321  (330),  §  23. 

Form  of  a  notice  of  filing  of  referee''  s  report. 

{Title  of  the  cause.) 

To  Dennis  Miller,  Esq.,  Attorney  for  the  Defendant,  Jas.  Smith  : 
^TR—Take  notice,  that  the  report  of  the  referee,  to  whom  it 
was  referred  to  take  proof  of  title,  etc.,  in  this  action,  and  report 
the  same  to  the  court,  with  an  abstract  of  the  conveyances  by 
which  the  same  was  held,  which  report  bears  date  the         day  of 
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,  18     ,  was  filed  in  the  office  of  the  clerk  of  the  county 
of  Rensselaer,  on  the         day  of  ,  18    . 

Dated,  etc.  Yours,  etc., 

Gale  &  Alden, 

Plaintiff''s  Attorneys. 

e.  Reference  as  to  the  necessity  of  a  sale.  In  case  the  premi- 
ses sought  to  be  partitioned  are  so  circumstanced  that  they 
cannot  be  so  partitioned,  and  a  sale  is  necessary,  the  practice  is 
precisely  the  same  as  has  already  been  detailed,  down  to  the 
application  for  an  order  of  reference  as  to  title.  The  plaintiff,  in 
addition  to  applying  for  the  same  order  of  reference,  must  state 
in  his  affidavit  for  the  application,  that  the  premises  are  so 
circumstanced  that  a  partition  thereof  cannot  be  made  without 
great  prejudice  to  the  owners,  due  regard  being  had  to  the  power 
of  the  court  to  decree  compensation  to  be  made  for  equality  of 
partition,  and  to  the  ability  of  the  respective  parties  to  pay  a 
reasonable  compensation  to  produce  such  equality,  or  that  some 
lot  or  separate  parcel  of  the  premises  which  will  exceed  in  value 
the  share  to  which  either  of  the  tenants  in  common  is  entitled,  is 
so  circumstanced.  Rule  80  of  the  supreme  court,  governing  this* 
reference,  has  already  been  quoted  in  a  different  connection. 
See  pages  75,  76,  ante. 

These  proceedings  are  founded  upon  the  provisions  of  the 
Revised  Statutes.     See  2  R.  S.  330  (340),  §  81. 

The  affidavit  must  be  filed  with  the  other  papers  in  the  case. 

Form  of  affidavit  where  a  sale  of  premises  is  desired. . 

{Proceed  as  in  forms  on  pages  73,  74,  and  then  as  follows :) 
and  deponent  further  says,  that  the  whole  premises  of  which  par- 
tition is  sought  are  so  circumstanced  {or  that  a  portion  of  the 
premises  of  which  partition  is  sought,  to  wit,  the  house  and  lot, 
in  the  village  of  Lansingburgh,  which  will  exceed  in  value  the 
share  to  which  any  of  the  tenants  in  common  will  be  entitled,  is 
so  circumstanced)  that  a  partition  thereof  cannot  be  made  witli- 
out  great  prejudice  to  the  owners,  due  regard  being  had  to  the 
power  of  the  court  to  decree  compensation  to  be  made  for 
equality  of  partition,  and  to  the  ability  of  the  respective  parties 
to  pay  a  reasonable  compensation  to  produce  such  equality. 

Sworn,  etc.  ■  Charles  L.  Aldew. 

Form  of  order  of  reference  where  a  sale  is  desired. 

{Proceed  as  informs  given  on  pages  74, 76,  and  then  add :)  and 
it  is  further  ordered  that  the  said  referee  also  inquire  and  report 
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wliether  the  whole  premises,  or  any  lot  or  separate  parcel  thereof, 
is  so  circumstanced  that  an  actual  partition  cannot  be  made. 
And  if  the  said  referee  arrives  at  the  conclusion  that  the  sale  of 
the  whole  premises,  or  of  any  lot  or  separate  parcel  thereof,  will 
be  necessary,  it  is  further  ordered  that  he  specify  the  same  in 
his  report,  together  with  the  reasons  which  render  a  sale  neces- 
saiy  ;  and  in  such  a  case,  that  he  also  ascertain  and  report 
whether  any  creditor,  not  a  party  to  the  action,  has  a  specific 
lien  by  mortgage,  devise,  or  otherwise,  upon  the  undivided  share 
or  interest  of  any  of  the  parties  in  that  portion  of  the  premises 
which  it  is  necessary  to  sell ;  and  if  the  said  referee  finds  that 
there  is  no  such  specific  lien,  in  favor  of  any  person,  not  a  party 
to  the  action,  that  he  further  inquire  and  report,  whether  the 
undivided  share  or  interest  of  any  of  the  parties  in  the  premises, 
is  subject  to  a  general  lien  or  incumbrance  by  judgment  or 
decree. 

And  it  is  further  ordered^  that  the  said  referee  also  ascertain 
and  report  the  amount  due  to  any  party  to  the  action  who  has 
either  a  general  or  specific  lien  upon  the  premises  to  be  sold,  or 
any  part  thereof,  and  the  amount  due  to  any  creditor,  not  a 
party  to  the  action,  who  has  a  general  lien  on  any  undivided 
share  or  interest  therein  by  judgment  or  decree,  and  who  shall 
appear  and  establish  his  claim  on  such  reference. 

And  it  is  further  ordered^  that  the  said  referee,  if  requested 
by  the  parties  who  appear  before  him  on  such  reference,  ascer- 
tain and  report  the  amount  due  to  any  creditor,  not  a  party  to 
the  action,  which  is  either  a  specific  or  general  lien  or  incum- 
brance upon  all  the  shares  or  interests  of  the  parties  in  the 
premises  to  be  sold,  and  which  would  remain  as  an  incumbrance 
thereon  in  the  hands  of  the  purchaser. 

/.  Proceedings  before  referee.  Such  proof  must  be  taken 
before  the  referee  as  to  enable  him  intelligently  to  decide  the 
question  of  the  necessity  of  a  sale.  The  question  is  not  whether 
it  would  be  for  the  benefit  of  the  infants  to  have  their  shares  of 
the  estate  converted  into  money,  instead  of  remaining  in  lands 
producing  a  less  income.  If  it  is  for  their  interests  to  sell  their 
shares  for  the  purpose  of  a  better  investment  it  may  be  done 
afterward  under  the  general  law  relative  to  the  sale  of  infants' 
estates,  and  where  they  will  not  run  the  risk  of  having  their 
interest  in  a  large  property  sacrificed  for  want  of  funds  to  com- 
pete with  adult  tenants  in  common.  Glason  v.  Glason,  6  Paige, 
541,  546.  The  words  "without  great  prejudice  to  the  owners," 
as  used  in  2  R.  S.  330  (340),  §  81,  must  be  understood  by  the 
referee  as  referring  to  a  comparative  prejudice  to  owners  between 
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an  actual  partition  and  a  sale  o:?tlie  property.     Smith  v.  Smith, 
10  Paige,  470. 

The  subject  of  liens  in  this  connection  will  be  considered,  post. 

The  plaintiff  must  prove  his  title  as  tenant  in  common  of  the 
premises  under  consideration,  producing  his  abstracts,  as  in  the 
other  reference  just  considered.  Hamilton  v.  Morris,  7  Paige, 
39.  The  proof  adduced  must  be  such  as  would  enable  the  plain- 
tiff to  succeed  in  an  ejectment  suit.  Griggs  v.  Peckham, 
3  Wend.  436  ;  LarTcin  v.  Mann,  2  Paige,  27. 

A  report  made  to  the  court  by  the  referee  that  the  premises 
can  be  partitioned  without  prejudice,  will  be  followed  by  an 
order  of  partition  and  the  appointment  of  commissioners.  If, 
however,  he  find  a  sale  necessary,  an  inquiry  as  to  incum- 
brances, advertising  for  liens,  etc.,  will  be  subsequent  steps,  of 
which  see  post. 

It  would  seem,  from  a  case  decided  by  Walwoeth,  Chancel- 
lor, that  a  reference  as  to  the  necessity  of  a  sale  is  not  indispen- 
sable. The  court  may  order  a  .sale  without  such  a  reference. 
See  that  case.    Hannan  v.  Osborn,  4  Paige,  336. 

Nor  is  it  necessary  to  advertise  for  persons  having  general 
liens,  by  judgment  or  decree,  to  present  fheir  claims  to  a  referee, 
in  order  to  render  a  sale  regular  and  valid.  Should  there  be 
liens,  the  purchaser,  on  examining  his  title,  will  discover  them, 
and  refuse  to  take  the  title  until  they  have  been  discharged. 
Hall  V.  Partridge,  10  How.  188. 

Where  an  action  in  partition  abates,  as  by  the  death  of  one  of 
the  tenants  in  common,  and  new  parties  are  brought  before  the 
court,  a  new  reference  will  be  necessary,  to  ascertain  the  right 
of  such  new  parties,  before  a  sale  can  be  decreed.  Reynolds  v. 
Reynolds,  5  Paige,  161. 

See  further  the  chapter  on  references  heretofore  referred  to ; 
also  the  discussion  of  the  proceedings  before  the  commissioners 
in  this  article,  post.    See,  also,  2  Barb.  Ch.  Pr.  304. 

* 

Form  of  notice  of  hearing  before  referee. 

To  Dennis  Miller,  Esq.,  Attorney  for  Guardian  ad  litem  of 

Infant  Defendant,  Charles  D.  Brown  : 

Sir —  TaTce  notice,  that  the  proceedings  on  the  order  of  refer- 
ence heretofore  made  in  this  action,  whereby  it  was  referred  to 
George  R._  Dorman,  Esq.,  referee,  among  other  things  to  take 
proof  of  title  of  the  premises  sought  to  be  partitioned,  and  to 
ascertain  and  report  whether  the  same  are  so  situated  that  a  sale 
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thereof  is  necessary  under  the  provisions  of  the  eightieth  rule 
of  the  supreme  court,  will  be  had  before  the  said  referee,  at  his 
office  in  Troy,  on  the        day  of        ,  18    ,  at  12  o'clock,  noon. 
Yours,  etc.,  Gale  &  Alden, 

Plaintiff '' s  Attorneys. 

g.  Report  of  referee.  The  report  of  the  referee,  when  stating 
that  a  sale  of  the  premises  is  necessary,  should  embody  his  rea- 
sons for  arriving  at  that  conclusion.    Rule  80,  Sup.  Court. 

Form  of  referee's  report  under  rule  80,  that  a  sale  is 

necessary. 

{Title  of  the  cause.) 

To  the  Supreme  Qourt  of  the  State  of  Neto  TorTc : 

In  pursuance  of  an  order  of  this  court,  made  in  the  above- 
entitled  action,  on  the  day  of  ,  in  the  year  18  ,  by  which 
it  was  referred  to  the  undersigned  to  take  proof  of  the  plaintiff' s 
title  and  interest  in  and  to  the  premises  described  in  the  plain- 
tifiPs  complaint,  and  of  the  several  matters  set  forth  in  the  said 
complaint ;  and  to  ascertain  and  report  the  rights  and  interests 
of  the  several  parties  in  the  premises,  and  an  abstract  of  the 
conveyances  by  which  the  same  are  held ;  and  also  to  inquire 
and  report  whether  the  said  premises,  oi-  any  lot  or  separate  par- 
cel thereof,  is  so  circumstanced  that  an  actual  partition  thereof 
cannot  be  made  ;  and  if  the  said  referee  arrive  at  the  conclusion 
that  the  sale  of  the  whole  premises,  or  of  any  lot  or  separate 
parcel  thereof,  will  be  necessary,  that  he  specify  the  same  in  his 
report,  together  vsdth  the  reasons  which  render  a  sale  necessary  ; 
and  in  such  a  case  that  he  also  ascertain  and  report  whether  any 
creditor,  not  a  party  to  the  action,  has  a  specific  lien,  by  mort- 
gage, devise,  or  otherwise,  upon  the  undivided  share  or  interest 
of  any  of  the  parties  in  that  portion  of  the  premises  which  it  is 
necessary  to  sell ;  and  if  the  said  referee  finds  that  there  is  no 
such  specific  lien,  that  he  further  inquire  and  report  whether  the 
undivided  share  or  interest  of  anj^  of  the  parties  in  the  premises 
is  subject  to  a  general  lien  or  incumbrance  by  judgment  or 
decree  ;  and  that  he  also  ascertain  and  report  the  amount  due  to 
any  party  to  the  action  who  has  either  a  general  or  specific  lien 
on  the  premises  to  be  sold,  or  on  any  part  thereof,  and  the 
amount  due  to  any  creditor,  not  a  party,  who  has  a  general  lien 
on  any  undivided  share  or  interest  therein  by  judgment  or 
decree,  and  who  shall  appear  before  said  referee  and  establish 
his  claim  ;  and  also  that  he  ascertai^  and  report,  if  requested  to 
do  so  by  the  parties  who  appear  before  him,  the  amount  due  to 
any  creditor,  not  a  party  to  the  action,  which  is  either  a  general 
or  specific  lien  or  incumbrance  upon  all  the  shares  or  interests  of 
the  parties  in  the  premises  to  be  sold,  and  which  would  remain 
as  an  incumbrance  thereon  in  the  hands  of  the  purchaser  — 
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»■ -^ 

I,  the  subscriber,  referee  as  aforesaid,  do  respectfully  report : 

That  I  caused  a  notice  to  be  published,  as  required  by  law,  for 
all  persons  having  any  general  lien  or  incumbrance,  by  judg- 
ment or  decree,  on  the  undivided  share  or  Interest  of  any  of 
the  parties  to  the  premises  described  in  said  complaint,  to  pro- 
duce to  me  proof  of  their  respective  liens  and  incumbrances, 
together  with  satisfactory  evidence  of  the  amount  due  thereon ; 
and  to  specify  the  nature  of  such  incumbrances,  and  the  dates 
thereof  respectively. 

That  afterward,  having  been  attended  by  the  attorneys  for  the 
several  parties  who  appeared  in  the  case,  I  proceeded  to  a  hear- 
ing of  the  matter  so  referred. 

I  further  report  that  on  such  hearing,  I  took  proof  of  the  sev- 
eral matters  set  forth  in  said  complaint,  and  find  that  the  material 
facts  therein  alleged  are  true. 

And  I  further  report  that  the  following  is  an  abstract  of  the 
conveyances  by  which  the  premises  described  in  said  complaint 
are  held,  that  is  to  say  : 


Joliu  p. 

Cusliman 

To 

John 

Smith. 

Quit- claim  deed.  Dated  January  1, 1864.  Duly  acknowledged 
January  2,  1864.  Recorded  January  9,  1864,  at  11  o'clock 
A.  M.,  in  Rensselaer  county  clerk's  office,  in  Book  115  of 
Deeds,  on  page  474.  Conveys  an  equal  undivided  fifth 
part  of  said  premises.  Consideration,  doUars. 
{And  so  on,  giving  an  abstract  of  the  conveyances  of  the  several 

undivided  shares  or  interests  of  the  parties  lack  to  the  time 

they  were  united  in  one  common  source.) 

And  I  further  report  that  the  rights  and  interests  of  the  parties 
in  the  premises  are  as  follows : 

John  Smith,  the  plaintiff,  as  grantee  of  John  P.  Cushman,  is 
entitled  to  one  undivided  fifth  part  thereof. 

The  defendants,  Robley  D.  Cole  and  Charles  D.  Brown,  are 
each  entitled  to  one  undivided  fifth  part  thereof,  as  the  devisee 
of  Elias  Cole,  late  of  the  city  of  Troy,  deceased. 

The  defendant,  James  Smith,  is  also  entitled  to  one  undivided 
fifth  part  of  said  premises,  as  grantee  of  John  A.  Griswold. 

The  remaining  undivided  fifth  part  of  said  premises  was  form- 
erly owned  by  one  Philip  Pratts,  who  derived  title  thereto  by 
purchase  from  John  Brown.  But  the  said  Samuel  Grant  died 
on  or  about  the  16th  day  of  August,  in  the  year  1856,  and  the 
share  of  said  Philip  Pratts  is  now  owned  by  some  person  or 
persons  unknown. 

And  I  further  report  that  the  premises  described  in  said  com- 
plaint are  so  circumstanced  that  an  actual  partition  thereof 
cannot  be  made  without  great  prejudice  to  the  owners  thereof 


PARTITION.  85 


Form  of  referee's  report  under  rule  80,  tliat  a  sale  is  necessary. 

and  for  the  following  reasons  :  {give  a  clear  statement  of  the 
reasons).  I  am  of  opinion,  therefore,  that  a  sale  of  the  whole 
of  said  premises  is  necessary  and  expedient. 

I  further  report,  that  I  have  caused  the  necessary  searches  to 
be  made,  and  I  find  that  no  creditor,  not  a  party  to  the  action, 
has  any  specific  lien,  by  mortgage,  devise  or  otherwise,  upon  the 
undivided  share  or  interest  of  any  of  the  parties  in  the  premises 
{or  that  I  have  caused  the  necessary  searches  to  be  made,  and  I 
find  that  the  undivided  fifth  part  of  said  premises,  owned  by 
James  Smith  aforesaid,  is  incumbered  by  mortgage  executed  by 
John  A.  Grriswold  aforesaid,  to  Harvey  Smith,  of  Troy,  previous 
to  the  sale  thereof  to  said  James  K.  Green  as  aforesaid,  which 
mortgage  was  dated  the  25th  day  of  June,  in  the  year  1868,  and 
was  given  to  secure  to  the  said  Smith,  his  heirs  and  assigns,  the 
sum  of  $3,000,  in  four  years  from  the  date  thereof,  with  interest 
payable  semi-annually  ;  and  that  the  said  sum  of  $3,000  with 
interest  thereon  from  the  first  day  of  January,  18  ,  is  now 
unpaid  on  said  mortgage ;  and  that  the  said  Smith,  who  is  not 
a  party  to  this  action,  is  still  the  owner  and  holder  of  said 
mortgage.) 

I  furtlier  report  that  there  is  no  general  lien  or  incumbrance, 
by  judgment  or  decree,  upon  the  undivided  share  or  interest  of 
any  of  the  parties  in  the  premises. 

And  I  further  report,  that  no  creditor,  not  a  party  to  this 
action,  having  a  general  lien  on  any  undivided  share  or  interest 
in  the  premises,  by  judgment  or  decree,  or  otherwise,  appeared 
before  me,  on  the  said  reference,  to  establish  his  claim,  in  pur- 
suance of  the  notice  published  by  me  as  aforesaid. 

I  further  report,  that  the  sum  of  five  hundred  (500)  dollars 
with  interest  thereon  from  the  first  day  of  July,  18  ,  is  due  to 
Eichard  Sheldon,  of  Troy,  aforesaid,  who  is  not  a  party  to  this 
action,  upon  a  mortgage  executed  by  Philip  Fratts,  late  of  Troy 
aforesaid,  and  is  dated  the  first  day  of  May,  18  ,  {or  that  the 
sum  of  five  hundred  [$500]  dollars  and  interest  thereon  from  the 
first  day  of  May,  18  ,  is  due  to  Richard  Sheldon,  of  Troy, 
aforesaid,  who  is  the  owner  of  a  judgment  [or  decree]  obtained 
by  the  said  Richard  Sheldon  against  Philip  Fratts,  late  of  Troy, 
aforesaid,  which  judgment  [or  decree]  was  docketed  in  the  Rens- 
selaer county  clerk' s  olfice,  on  the  first  day  of  June,  18  ,  and 
is  a  lien  upon  the  whole  premises  aforesaid). 

{If  creditors  are  made  parties  to  the  action,  having  either 
general  or  specific  liens  upon  the  premises,  or  any  part  thereof, 
stdie  the  nature  thereof  and  the  amount  due  upon  such  liens 
respectively). 

{If  a  right  of  dower  in  the  premises  exist,  continue  as  follows :) 
and  I  do  further  report,  that  the  defendant  Rebecca  Roe,  as 
widow  of  Richard  Roe,  deceased,  is  entitled  to  her  right  of  dower 
in  all  the  lands  and  premises  mentioned  and  described  in  the 
plaintiff's  complaint,  {or  in  the  one  undivided  fifth  part  of  all  the 
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lands  and  premises  mentioned  and  described  in  the  plaintiff '  s 
complaint),  and  that  snch  interest  or  estate  should  not  be 
excepted  from  such  sale,  but  should  be  sold,  for  the  reason  that 
{Jiere  state  the  reasons). 

All  of  which  is  respectfully  submitted. 

Alva  H.  Teemain,  Referee. 

Dated,  etc. 

Ti.  Exceptions  to  referee^ s  report  and  hearing.  The  report  of 
the  referee  must,  of  course,  be  filed,  and  notice  thereof  given.  It 
may  then  be  excepted  to  by  any  of  the  parties  within  eight  days 
after  notice  given  of  the  filing.  The  exceptions  being  filed,  and 
served  within  such  time,  they  may  be  brought  to  a  hearing  in 
the  usual  manner.  If  the  exceptions  are  not  so  filed  within  the 
eight  days,  the  report  shall  become  absolute.  Sup.  Ct.  Rules, 
N"o.  39.  Claimants  who  appear  before  the  referee  to  establish 
their  liens  by  judgment  or  decree,  if  they  intend  to  except  to  the 
referee' s  report  disallowing  their  claim,  must  do  so  in  due  sea- 
son, to  preserve  their  liens  upon  the  purchase-money,  which  by 
the  statute  becomes  a  substitute  for  the  land.  Dunham  v. 
Minard,  4  Paige,  441,  442.  But  a  purchaser,  it  is  said,  cannot 
except  to  a  referee' s  decision,  upon  such  a  lien.  3  Yan  Sant. 
Eq.  38. 

Any  interested  party  except  a  party  who  had  a  mere  lien  upon 
an  undivided  interest  in  the  premises,  could,  under  the  former 
chancery  practice,  at  the  hearing  and  without  filing  any  excep- 
tions to  the  report  in  that  respect,  object  that  the  reasons  stated 
in  the  report  were  not  sufficient  to  show  the  necessity  of  a  sale. 
If  the  objection  appeared  to  the  court  to  be  well  taken,  commis- 
sioners would  be  appointed  to  make  partition  notwithstanding 
the  report.  2  Barb.  Ch.  Pr.  308,  citing  Chancery  Rule  179.  The 
same  practice  would  not  now,  perhaps,  be  improper.  Edw.  on 
Referees,  462. 

Form  of  exceptions  to  report  of  referee. 
{Title  of  the  cause). 

Exceptions  taken  by  A.  B. ,  the  plaintiff  above  named  {or  fey 
C.  D.,  one  of  the  defendants  above  named,  or  by  E.  F.,  claiming 
a  lien  by  judgment  upon  the  premises,  etc.)  to  the  report  of 
Alva  H.  Tremain,  Esq. ,  referee,  dated  the  day  of  , 

18        ,  and  filed,  etc. 

First  exception.  The  said  A.  B.  excepts  to  the  report  of  the  said 
referee,  in  that  the  said  referee  has  disallowei^  the  claim  and  judg- 
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ment  of  G.  H.  against  M.  N.  for  four  hundred  dollars  damages 
and  costs  rendered  by  the  supreme  court,  on  the  day  of 

,  18  ,  which  judgment  was  not  duly  proved  before  said 
referee,  and  is  not  a  general  lien  on  the  undivided  share  or 
interest  of  said  M.  N.  upon  the  premises  sought  to  be  parti- 
tioned, whereas  the  said  judgment  ought  to  have  Ibeen  disal- 
lowed by  said  referee  and  reported  and  declared  by  him  not  to 
be  a  general  lien  upon  said  undivided  share. 

Second  exception.  The  said  A.  B.  further  excepts  to  the  find- 
ing and  report  of  said  referee,  that  the, amount  due  upon  a  cer- 
tain mortgage  executed  by  said  A.  B.  to  S.  T.,  bearing  date,  etc., 
proved  before  said  referee  and  which  is  a  specific  lien  upon  the 
said  undivided  share  of  said  A.  B.  is  the  sum  of  one  thousand 
dollars,  whereas  the  said  A.  B.  claims  and  insists  that  the 
amount  proved  to  be  due  on  said  mortgage  is  the  sum  of  eight 
hundred  dollars. 

Third  exception.  {Bpedfy  distinctly  each  objectionable  find- 
ing, either  of  fact  or  conclusion  of  law,  set  forth  in  the  report) 
Wherefore  the  said  A.  B.  excepts  to  the  said  report  in  the  par- 
ticulars above  specified,  and  asks  that  the  same  may  be  reviewed 
and  may  be  altogether  set  aside,  or  modified  in  accordance  with 
the  above  exceptions. 

Q-ALE  &  Alden,  Plaintiff'' s  Attorneys. 

Dated,  etc. 


ARTICLE  IX. 

JUDGMENT  FOB   ACTUAL   PARTITION"  AND   PEOCEEDINGS  THEEEON". 

Section  1.  Upon  what  the  judgment  is  founded.  The  judg- 
ment given  by  the  court  is  based  upon  the  proofs  taken  before 
the  referee,  upon  the  confession  of  any  defendant  who  has 
answered  the  complaint  and  admitted  its  allegations,  or  upon 
the  verdict  of  a  jury  by  which  any  issue  of  fact  shall  have  been 
tried.  2  R.  S.  321  (330),  §  23.  This  judgment,  it  must  be  remem- 
bered, is  not  a  final  one,  but  it  is  in  the  nature  of  an  interlocu- 
tory or  decretal  order.  The  final  judgment  is  the  one  rendered 
on  the  coming  in  of  the  report  of  the  commissioners  making  the 
partition.  '■  Beele  v.  Orifflng,  6  N.  Y.  (2  Seld.)  465;  CrugerY. 
Douglass  2  N.  Y.  (2  Comst.)  571.  For  a  discussion  of  this  subject 
see  ante,  vol.  3,  389,  696. 

If  the  defendants  sign  a  cognovit,  acknowledging  the  correct- 
ness of  the  aUegations  contained  in  the  complaint,  and  consent- 
ing that  partition  may  be  made  of  the  premises  therein  described, 
the  judgment  for  partition  is  founded  upon  the  confession  and 
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limited  by  it.  The  court  has  no  authority  to  go  beyond  it. 
CorwitJie  v.  Griffing,  21  Barb.  9. 

Section  2.  What  judgment  may  be  given  if  the  rights  of  par- 
ties are  ascertained.  The  judgment  given  is  that  of  partition. 
The  statute  declares  that  the  court  shall  declare  the  rights,  titles 
and  interests  of  the  parties^ to  the  proceedings,  plaintiffs  as  well 
as  defendant,  so  far  as  the  same  can  be  ascertained ;  and  shall 
determine  the  rights  of  said  parties  in  such  lands,  tenements  or 
hereditaments,  and  give  judgment  that  partition  be  made  between 
such  of  them  as  shall  have  any  right  therein,  according  to  such 
rights.    2  R.  S.  321  (330),  §  23. 

Where  one  tenant  in  common  lays  out  money  in  improve- 
ments on  the  estate  held  in  common,  although  the  money  so 
expended  is  not  strictly  a  lien  on  the  estate,  yet  a  court  of 
equity,  in  giving  judgment  according  to  the  rights  of  the  par- 
ties, will  not  grant  a  partition  without  first  directing  an  account 
and  a  suitable  compensation ;  or  else,  in  the  partition,  it  will 
assign  to  such  tenant  in  common  that  part  of  the  premises  on 
which  the  improvements  have  been  made.  Green  v.  Putnam,  1 
Barb.  500  ;  Town  v.  Need'ham,  3  Paige,  545.  For  other  instances 
of  equitable  partition  see  Conklin  v.  GonTclin,  3  Sand.  Ch.  6 1 ; 
Matter  of  Heller,  3  Paige,  199 ;  Teal  v.  Woodworth,  id.  470 ; 
Haywood  v.  Judson,  4  Barb.  228. 

The  court,  in  giving  judgment  of  partition,  is  not,  however, 
bound  to  order  a  partition  of  all  the  premises,  or,  on  the  other 
hand,  a  sale  of  the  entire  property.  When  the  interests  of  the 
parties  require  it,  a  portion  of  the  premises  held  in  common 
may  be  sold.  2  E,.,S.  323  (332),  §37;  2  R.  S.  330  (340),  §  81 ; 
Haywood  v.  Judson,  4  Barb.  228;  Yan  Orman  v.  Phelps,  9 
id.  500.  So,  also,  where  a  part  of  the  premises  may  be  allot- 
ted to  one  of  the  parties,  without  prejudice  to  any  of  the  par- 
ties, but  the  shares  of  the  other  parties  cannot  be  allotted  to 
them  without  prejudice  to  themselves,  the  court  will  allot  his 
share  to  the  one,  and  direct  a  sale  of  the  interests  of  the  other 
parties  in  the  residue  which  cannot  be  divided.  Haywood  v. 
Judson,  4  Barb.  228. 

When  a  partition  is  desired  of  infants'  property,  and  proceed- 
ings instituted  on  their  behalf,  the  court  must  be  satisfied  that 
the  interests  of  the  infants  require  a  partition  before  it  will  be 
granted.  Laws  of  1862,  ch.  277,  §  2 ;  Lansing  v.  GulicJc,  26 
How.  250. 


PARTITION.  89 


when  rights  of  sarbe  cannot  be  ascertained. 


Section  3.  When  rights  of  same  cannot  he  ascertained.  The 

Revised  Statutes  contain  this  provision :  "  If  after  the  trial  of 
any  issues,  or  after  judgment  by  default,  confession,  or  other- 
wise, against  those  parties  who  are  known,  the  part  or  interest 
of  any  parties  who  shall  not  have  pleaded  in  the  cause,  whether 
known  or  unknown,  in  and  to  such  premises,  shall  not  have 
appeared  by  the  evidence  in  the  cause,  then  the  said  court  shall 
give  judgment  that  partition  be  made,  so  far  as  the  rights  or 
interests  of  the  parties  who  are  known,  and  who  have  appeared 
in  the  said  cause,  have  been  ascertained ;  and  the  residue  of  the 
premises  shall  remain  for  the  parties  whose  interests  have  not 
been  ascertained,  subject  to  division  between  them  at  any  future 
time."  2  R.  ^.  321  (330),  §  24.  The  parts  or  shares  remaining 
undivided  must  be  designated  in  the  order  appointing  the  com- 
missioners.    2  R.  S.  321  (831),  §  25. 

A  statute  passed  in  1847  clothes  the  court  with  authority  in 
TDartition  in  cases  not  theretofore  provided  for.  By  that  statute 
an  actual  partition  or  sale,  as  the  case  may  require,  may  be 
adjudged  or  decreed  whenever  and  as  often  as  the  court  shall 
have  ascertained  and  declared  so  many  facts  concerning  the 
rights,  titles  and  interests  of  all  or  any  of  the  parties  to  the  suit 
that  a  fair  and  just  partition  or  distribution  of  the  proceeds  can 
be  made  by  assigning  to  any  party  or  parties  in  severalty  and 
to  any  set  or  sets  of  parties  in  common,  according  to  the  provis- 
ions of  this  or  the  next  section  (§  2,  post),  the  shares  in  the  prem- 
ises belonging  to  such  parties  and  sets  of  parties  respectively. 
Whenever  a  partition  or  sale  shall  be  so  adjudged  or  decreed, 
costs  may  be  awarded  as  shall  seem  just,  and  the  court  may 
take  order  to  discharge  from  the  suit  any  party  or  parties  whose 
interest  therein  shall  have  wholly  ceased,  and  for  the  custody  of 
any  lands  or  shares  of  proceeds,  as  to  which  the  rights,  titles 
and  interests  of  the  parties  shall  not  have  been  fully  ascertained 
and  declared,  and  for  such  further  proceedings  as  may  be  requi- 
site, until  the  full  ascertainment  and  declaration  of  the  rights, 
titles  and  interests  of  all  the  parties.  Laws  of  1847,  vol.  2,  ch. 
430,  §  1 ;  4  Edm.  Stat.  613.. 

Where  it  shall  seem  proper  to  the  court  that  a  partition  or 
sale  should  be  adjudged  or  decreed,  as  in  the  preceding  section 
{%l,ante),  provided,  shares  of  the  premises  or  proceeds,/as  to 
which  there  are  cSnflicting  claims  not  affecting  other  shares  in 
such  premises  or  proceeds,,  may  temporarily, 'and  until  the  deter 
YOL.  v.— 13 
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mination  of  sucli  claims  upon  farther  proceedings  had  between 
the  adverse  claimants, '  be  assigned  or  set  off  as  in  com- 
mon to  such  adverse  claimants,  with  a  proper  reservation  of  the 
questions  of  rights  between  such  claimants.  Laws  of  1847,  chap. 
430,  §  2  ;  4  Edm.  Stat.  613. 

Section  4.  Setting  off  shares  in  common.  Whenever  it  shall 
appear  to  the  court  that  two  or  more  persons  interested  in 
premises  sought  to  be  partitioned  are  desirous  of  enjoying  their 
several  shares  or  interests  in  common  with  each  other,  the  court 
may  direct  a  partition  to  be  made  in  such  a  manner  as  to  set  off 
to  such  of  the  parties  as  shall  desire  it,  their  shares  respec- 
tively of  such  premises,  and  shall  permit  the  respective  shares 
or  interests  of  those  who  shall  desire  it,  to  remain  without  par- 
tition or  allotment,  to  be  enjoyed  by  them  in  common.  Laws 
of  1847,  chap.  430,  §  3  ;  4  Edm.  Stat.  613. 

Under  this  statute  the  court  may  grant  an  order  of  reference 
for  the  purpose  of  setting  off  shares  in  common.  This  should  be 
done  before  a  final  decree  in  partition  is  entered.  NoHTirop  v. 
Anderson,  8  How.  351.  But  an  issue  formed  by  the  pleadings 
might  interfere  with  granting  such  an  order.  lb.  See  practice 
prior  to  this  statute.    Mo  Whorter  v.  Gibson,  2  Wend.  443; 

The  desire  of  any  two  or  more  tenants  in  common  that  their 
shares  may  be  set  off  to  them  in  common,  will  be  made  known 
to  the  court  by  an  affidavit,  which  may  be  in  the  following  form  : 

I^orm  of  afftdamt  that  two  of  the  parties  desire  their  shares  to 

he  set  off  to  them  in  common. 
{Title  of  the  cause). 
County  of  Rewsselaer,  ss.: 

John  Doe,  the  plaintiff  above-named,  being  duly  sworn,  says : 
That  this  action  is  for  a  partition  of  real  estate  situated  in  the 
town  of  Grrafton,  in  said  county,  which  is  owned  in  fee  simple, 
by  the  plaintiff  and  the  defendants,  as  tenants  in  common  {or  as 
the  case  may  he).  That  this  deponent  and  the  defendant  Eich- 
ard  Roe  are  each  seized,  in  fee  simple,  of  the  equal  undivided 
one-fifth  part  of  said  premises,  and  are  desirous  of  having  their 
shares  and  interests  set  off  to  them  in  common,  without  parti- 
tion or  allotment  as  between  themselves,  which,  as  deponent 
believes,  can  be  done  without  injury  to  the  interests  of  any  of 
the  parties. 

John  Doe. 
Sworn  before  me,  etc. 
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Form  of  order  of  reference  where  parties  desire  tJieir  shares 
to  he  set  off  in  common. 

{Same  as  informs  on  pages  14:,  76, 77,  and  then  add :)  and  it  is 
further  ordered,  that  the  said  referee  ascertain  whether  the  said 
premises  are  so  situated,  that  the  shares  of  the  said  plaintiff  and 
of  the  defendant  Richard  Roe  can  be  set  off  in  common,  without 
partition  or  allotment  as  between  them,  and  without  injury  to 
the  interests  of  any  of  the  parties,  and  that  he  report  the  facts, 
with  his  opinion  thereon,  to  the  end  that  such  further  order  may 
be  made  in  the  premises  as  shall  be  just  and  proper. 

Section  5.  Form  of  judgment.  The  following  forms  of  judg- 
ments in  partition  may  be  found  useful  as  guides  in  framing  a 
judgment  in  partition,  although  they  must,  of  course,  be  varied 
to  conform  to  the  circumstances  of  each  case  : 

Form  of  order  directing  judgment  of  partition,  and  appointing 
commissioners  where  issue  has  been  joined  and  a  trial  had. 

SUPREME  COURT  — County  of  Rensselabb. 


Charles  Lake  and  Martha  Lake, 
plaintiffs, 
®s. 
Oscar  White,  Julia  Black  and 
Abram  Black,  her  husband, 
Thomas    Grey    and    Arthur 
Grey,  defendants. 


This  action,  being  at  issue  upon  the  answer  to  the  complaint 
of  the  guardian  ad  litem  of  the  infant  defendants,  all  the  other 
defendants  having  failed  to  answer  the  complaint,  was  brought 
to  trial  on  the  10th  day  of  May,  18  ,  before  the  Hon.  Charles 
R.  Ingalls,  justice  of  the  supreme  court,  and  a  trial  by  jury 
having  been  waived  by  the  oral  consent  of  parties,  in  open 
court,  and  entered  in  the  minutes  of  the  court,  and  the  decision 
of  the  said  court  having  been  given  in  writing,  and  filed  with 
the  clerk  of  this  court,  whereby  it  is  found  that  the  said  plain^ 
tiffs,  Charles  Lake  and  Martha  Lake,  and  the  said  defendants, 
Oscar  White,  Julia  Black,  Thomas  Grrey  and  Arthur  Gfrey,  are 
each  severally  seized  in  fee,  as  tenants  in  common,  and  each 
entitled  in  fee  to  an  equal  undivided  one-sixth  part  of  the  prem- 
ises described  in  the  complaint  in  this  action. 

Now,  on  motion  of  Gale  &  Alden,  attorneys  for  the  said  plain- 
tiffs, it  is  hereby  ordered  and  adjudged,  that  the  rights  and 
interests  of  the  parties  to  this  action  are  as  follows  : 

The  said  pMntiff  Charles  Lake,  as  the  grantee  of  John  B. 
Gay,  who  was  the  grantee  of  Jane  Brown,  one  of  the  devisees  in 
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said  complaint  named,  is  seized  of  and  entitled  in  fee  to  an 
equal  undivided  one-sixth  part  of  the  premises  described  in  the 
complaint  in  this  action. 

That  said  Martha  Lake  is,  etc.  {Set  forth  the  interests  of  the 
rest  of  the  parties.) 

And  it  is  further  ordered  and  adjudged  that  partition  be  made 
of  the  lands  and  premises  mentioned  and  set  forth  in  the  com- 
plaint in  this  action,  which  said  lands  and  premises  are  bounded 
and  described  as  follows  [insert  description). 

And  it  is  further  ordered  and  adjudged  that  F.  P.  Allen,  E. 
W.  Boughton  and  E.  A.  Peck,  three  reputable  freeholders  of 
the  county  of  Rensselaer,  be,  and  they  are  hereby,  appointed 
commissioners  for  the  purpose  of  making  such  partition. 

And  it  is  further  ordered,  that  the  said  commissioners,  before 
proceeding  with  the  execution  of  their  duties  as  such  commis- 
sioners, be  severally  sworn  or  affirmed  before  some  officer 
authorized  by  law  to  administer  oaths,  honestly  and  impartially 
to  execute  the  trust  reposed  in  them,  and  to  make  partition  as 
directed  by  this  court ;  and  that  such  oath  or  affirmation  be  filed 
with  the  clerk  of  this  court,  at  or  before  the  time  the  said  com- 
missioners shall  make  report  of  their  proceedings  as  required 
by  law. 

And  that  the  said  commissioners  shall  divide  the  said  lands 
and  premises  into  six  eqiial  parts,  quantity  and  quality  rela- 
tively considered,  and  that  they  allot  to  the  plaintiff  Charles 
Lake  one  of  the  said  equal  sixth  parts  of  said  premises  ;  to  the 
plaintiff  Martlia  Lake,  etc.  {proceed  in  the  same  manner  with 
all  tJie  parties),  to  beheld  and  enjoyed  by  the  said  parties  in 
severaltj^,  according  to  their  rights  and  interests  therein,  so 
ascertained,  determined  and  declared  as  aforesaid. 

And  that  the  said  commissioners  shall  designate  the  parts  or 
portions  so  allotted  to  each  of  the  said  parties,  and  the  bounda- 
ries thereof,  by  sufficient  description  and  monuments. 

And  it  is  further  ordered,  that  the  said  commissioners  make  a 
full  and  ample  report  to  this  court  of  their  proceedings  in  this 
behalf,  under  their  hands,  or  under  the  hands  of  any  two  -of 
them,  specifying  the  manner  in  which  they  shall  have  executed, 
this  judgment,  and  describing  the  lands  divided,  and  the  parts 
or  shares  allotted  to  each  party,  with  the  quantity,  courses  and 
distances  of  each  share,  and  description  of  the  parts,  stones,  or 
other  monuments  thereof,  and  the  items  of  their  charges  and 
expenses. 

And  all  the  parties  to  this  action  are  hereby  required  to  pro- 
duce to,  and  leave  with,  the  said  commissioners,  for  such  time 
as  the  commissioners  shall  deem  reasonable,  all  deeds,  writings, 
surveys,  or  maps  relating  to  the  said  premises,  or  any  part 
thereof. 

And  it  is  further  ordered  and  adjudged,  that  in  case  partition 
of  said  premises  cannot  be  made  with  perfect  equality  between 
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the  said  parties,  according  to  their  respective  rights  and  interests 
therein,  unless  compensation  be  made  by  one  or  more  of  the  said 
parties  to  the  other  of  them  for  equality  of  partition,  that  then, 
and  in  that  case,  the  said  commissioners  ascertain  and  report  the 
proper  compensation,  and  by  which  of  the  parties  the  same 
should  be  paid,  and  to  which  the  same  ought  to  be  allowed. 

But  the  said  commissioners  shall  not  report  compensation  to 
be  paid  by  an  infant  for  equality  of  partition,  unless  it  satisfac- 
torily appears  to  them  that  such  infant  has  sufficient  personal 
estate  to  pay  the  same,  and  his  portion  of  the  costs  and  expenses 
of  the  proceedings,  and  all  other  liens  on  his  share,  of  the  prem- 
ises ;  except  where,  from  the  situation  of  the  property  and  of 
the  interests  of  the  parties,  it  cannot  be  charged  upon  the  share 
of  an  adult. 

And  it  is  further  ordered  and  adjudged,  that  any  of  the  parties 
to  this  action  be  at  liberty  to  apply  to  this  court,  on  the  foot  of 
this  judgment,  for  further  direction. 

FoTTTh  of  judgment  or  order  for  partition  on  the  report  of  a 
referee,  and  appointing  commissioners. 

At  a  special  term  of  the  supreme  court  held  at  the  court-house 
in  the  city  of  Troy,  in  and  for  the  county  of  Rensselaer, 
on  the        day  of        ,  in  the  year  18    . 

Present  — Hon.  Chables  B,.  Ingalls,  Justice. 

(Title  of  the  cause.) 
The  referee  appointed  in  this  cause  having  made  his  report, 

dated  the        day  of         ,  18    ,   whereby  it  appears  that  the 

E remises  described  in  the  complaint  of  Charles  Lake  and  Martha 
lake,  plaintiflFs,  are  so  circumstanced  that  a  partition  thereof 
can  be  made  without  prejudice  to  the  owners  thereof,  and  that 
such  partition  would  be  more  advantageous  to  the  owners  of 
said  premises  than  a  sale  thereof ;  and  whereby  it  also  appears 
that  the  plaintiff  Charles  Lake  is  entitled  to  one  undivided  sixth 
part  of  said  premises,  and  the  other  parties  to  this  action  to  the 
several  rights  and  interests  set  forth  in  the  said  report : 

Kow,  on  reading  and  filing  the  said  report  and  notice  of 
motion,  and  proof  of  due  service  of  the  same  upon  defendants 
herein,  who  have  appeared,  and  on  motion  of  Gale  &  Alden, 
attorneys  for  the  plaintiffs,  no  one  appearing  for  the  defendants, 
it  is  ordered  and  adjudged,  and  this  court  does  hereby  order  and 
adjudge,  that  the  report  of  the  said  referee  be,  and  the  same  is 
hereby,  approved  and  confirmed.  j.     j,  ^^ 

It  is  further  ordered,  that  the  rights,  titles  and  interests  of  the 
several  parties  to  this  action,  so  far  as  the  same  have  appeared, 
are  as  follows :  {State  the  rights  and  interests  of  the  parties 
respectively,  and  the  shares  to  which  they  are  entitled  accord- 
ing to  the  facts.)  ;,      J-    J      .q    +V   4.         i-j.- 

And  it  is  hereby  further  ordered  and  adjudged,  that  partition 
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be  made  between  the  said  parties  accordiiig  to  the  rights  and 
interests  of  the  said  parties  respectively,  as  above  declared. 

It  is  further  ordered  that  F.  P.  Allen,  E.  W.  Boughton  and  E. 
A.  Peck,  three  reputable  freeholders  of  the  county  of  Rensse- 
laer, be,  and  they  are  hereby,  appointed  commissioners,  to  make 
the  partition  so  adjudged,  according  to  the  respective  rights  and 
interests  of  the  parties,  as  the  same  are  herein  ascertained  and 
determined  by  the  court. 

{Insert  as  follows  where  necessary :)  And  it  is  further 
ordered,  that  one-sixth  of  the  said  premises  remain  undivided, 
for  the  owners  aforesaid  whose  interests  are  unknown  and  are 
not  ascertained. 

And  it  is  further  ordered  and  adjudged,  that  in  case  partition 
of  such  premises  cannot  be  made  with  perfect  equality  between 
the  said  parties,  according  to  their  respective  rights  and  interests 
therein,  imless  compensation  be  made  by  one  or  more  of  the 
said  parties  to  the  other  of  them  for  equality  of  partition,  that 
then,  and  in  that  case,  the  said  commissioners  ascertain  and 
report  the  proper  compensation  which  ought  to  be  made  for 
equality  of  partition,  and  by  which  of  the  parties  the  same 
ought  to  be  paid,  and  to  which  the  same  ought  to  be  allowed. 

But  the  said  commissioners  shall  not  report  compensation  to 
be  made  by  an  infant  for  equality  of  partition,  unless  it  satisfac- 
torily appears  to  them  that  such  infant  has  sufficient  personal 
estate  to  pay  the  same  and  his  portion  of  the  costs  and  expenses 
of  the  proceedings,  and  all  other  liens  on  his  share  of  the  prem- 
ises, except  where,  from  the  situation  of  the  property  and  of  the 
interests  of  the  parties,  it  cannot  be  charged  upon  the  share  of 
an  adult. 

And  it  is  further  ordered  that  the  parties  herein  shall  produce 
to  and  leave  with  the  said  commissioners,  for  such  time  as  the 
said  commissioners  shall  deem  reasonable,  all  deeds,  writings, 
surveys  -or  maps  relating  to  the  said  premises,  or  any  part 
thereof. 

{In  case  any  of  the  tenants  in  common  desire  their  shares  to 
ie  set  off  in  common,  insert  as  follows  after  the  statement  of 
the  shares  of  the  parties  desiring  a  partition :)  And  it  appear- 
ing to  the  court  that  Thomas  Grey  and  Arthur  Grey,  two  of  the 
persons  interested  in  said  premises,  are  desirous  of  enjoying 
their  several  shares  or  interests  in  common  with  each  other,  and 
that  the  same  can  be  set  off  to  them  without  prejudice  to  the 
interests  of  the  parties,  it  is  ordered,  that  the  said  commissioners 
make  the  partition  aforesaid  in  such  manner  that  the  shares  of 
the  said  Thomas  Grey  and  Arthur  Grey,  consisting  of  two  undi- 
vided sixth  parts  of  said  premises,  remain  without  partition,  to 
be  enjoyed  by  the  said  Thomas  Grey  and  Arthur  Grey  in 
common. 
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Section  6.  Appointment  of  commissioners.  This  subject  is 
considered  in  a  compreliensive  manner  in  tlie  chapter  on  Inter- 
locutory and  Decretal  Orders,  Vol.  3,  338,  346.  Only  those  points 
will  be  introduced  in  this  and  immediately  subsequent  sec- 
tions which  that  chapter,  from  its  general  nature,  could  not 
properly  discuss. 

The  commissioners  are  usually  nominated  to  the  court  by  the 
party,  and  the  court,  if  approving,  appoints  according  to  that 
nomination.  Neilson  v.  Cox,  1  Cai.  121.  As  to  appointment 
where  names  cannot  be  agreed  upon,  see  Haywood  v.  Judson, 
4  Barb.  228,  232. 

Section  7.  Oaths  of  commissioners.  Before  proceeding  to  the 
execution  of  their  duties,  the  commissioners  shall  severally  be 
sworn  or  atBrmed,  before  any  officer  authorized  to  take  affida- 
vits, honestly  and  impartially  to  execute  the  trust  reposed  in 
them,  and  to  make  partition  as  directed  by  the  court ;  which 
oath  shall  be  filed  with  the  court  at  or  before  the  coming  in  of 
the  report  of  the  commissioners.    2  R.  S.  321  (331),  §  27. 

Form  of  oath  of  commissioners. 
{Title  of  the  cause.) 

We,  F.  P.  Allen,  E.  W.  Boughton  and  E.  A.  Peck,  commis- 
sioners appointed  by  the  supreme  court  {or  other  court)  to  make 
partition  of  the  premises  described  in  the  above-entitled  action, 
being  duly  sworn,  do  make  oath,  and  each  for  himself  makes 
oath  and  says  that  he  wUl  .honestly  and  impartially  execute  the 
trust  reposed  in  him  as  such  commissioner,  and  will  make  par- 
tition as  directed  by  the  court. 

{Signatures  of  commissioners.) 

Subscribed  and  sworn,  etc. 

Section  8.  Powers,  duties,  proceedings  and  expenses  of.    The 

commissioners  are  directed  to  proceed  forthwith  to  make  parti- 
tion, according  to  the  judgment  of  the  court,  unless  it  shall 
appear  to  them,  or  to  any  two  of  them,  that  partition  of  such 
real  estate  cannot  be  made  without  great  prejudice  to  the  owners 
thereof ;  in  which  case  they  shall  make  return  of  such  fact  to 
the  court,  in  writing,  under  their  hands.  2  R.  S.  322  (331),  §  28. 
AU  the  commissioners  must  meet  together  in  the  performance  of 
any  of  their  duties  ;  but  the  acts  of  a  majority,  so  met,  shall  be 
valid.  2  R.  S.  322  (331),  §  31.  Schuyler  v.  Marsh,  37  Barb.  350. 
See  Powell  v.  Tattle,  3  N.  Y.  (3  Comst.)  396. 
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The  statute  does  not,  in  terms,  require  notice  of  the  commis- 
sioners' proceedings  to  be  given  to  the  parties.  The  necessity  of 
such  notice  must,  however,  be  implied ;  for  partition  is  one  of 
those  adjudications  of  a  judicial  nature  affecting  the  rights  and 
interests  of  the  parties,  in  which  they  have  a  right  to  substantial 
and  beneficial  notice ;  and  without  it  the  report  of  the  commis- 
sioners will  be  set  aside.  Douhleday  v.  Newton,  9  How.  71. 
This  is  a  more  emphatic  ruling  than  that  found  in  Row  v.  Row, 
4  How.  133.  See  the  favorable  opinion  entertained  of  the  case 
in  9  How.  71,  by  the  court  of  appeals  in  Rockwell  v.  Nearing, 
85  N.  Y.  (8  Tiff.)  302,  310. 

The  commissioners  in  making  partition  are  required  to  divide 
the  real  estate  and  allot  the  several  portions  and  shares  thereof 
to  the  respective  parties,  quantity  and  quality  relatively  consid- 
ered by  them,  according  to  the  respective  rights  and  interests  of 
the  parties  so  adjudged  by  the  court,  designating  the  several 
shares  and  portions  by  posts,  stones,  or  other  permanent  monu- 
ments. They  niay  employ  a  surveyor,  with  the  necessary  assist- 
ants, to  aid  them  therein.  2  R.  S.  822  (331),  §  29.  Whenever 
the  court  shall  order-that  the  shares  of  any  Wo  or  more  of  the 
parties  shall  be  set  off  to  them  in  common,  the  command  of  the 
court  in  this  respect  must  be  obeyed ;  and  the  commissioners 
will  make  their  partition  in  such  a  manner  as  to  set  off  in  com- 
mon the  shares  of  those  parties  desiring  such  a  division,  allot- 
ting the  remainder  of  the  premises  between  the  rest  of  the  parties 
according  to  their  interests  therein.  Laws  of  1847,  ch.  430,  §  4. 
See  Northrop  v.  Anderson,  8  How.  351. 

The  commissioners  may  assign  a  portion  of  the  premises,  held 
in  common,  to  one  of  the  parties,  charged  with  a  servitude  or 
easement  for  the  benefit  of  another  party,  to  whom  a  distinct 
portion  of  the  premises  is  assigned  in  severalty.  Smith  v.  Smith, 
10  Paige,  470.  See  the  case  just  cited  for  an  illustration  of  this 
principle  with  reference  to  a  mill-dam  and  mill-pond.  See  also 
Hills  V.  Dey,  14  Wend.  204 ;  Morrill  v.  Morrill,  5  N.  H.  184. 

Commissioners  exceed  their  jurisdiction  when  they  do  not 
partition  the  tract  described  in  the  complaint,  but  extend  their 
action  to  land  consisting  partly  of  a  portion  of  such  tract  and 
partly  of  other  property.  A  court  confirming  such  a  partition 
would  exceed  its  jurisdiction  also,  and  its  judgment  would  be 
null  and  void.     Corwithe  v.  Griffing,  21  Barb.  9. 

The  commissioners  should  make  the  partition  equal  as  respects 
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the  land  iu  question,  without  regard  to  advantages  to  other  land 
belonging  to  the  owners  or  any  of  them.  2  Barb.  Ch.  Pr.  299, 
citing  Watson  v.  Duke  of  NortJiumberland,  11  Vesey,  153,  162. 

If,  by  a  mistake  of  the  commissioners,  a  piece  of  land  be 
allotted  to  one  of  the  parties  which  in  fact  belonged  already 
exclusively  to  him,  and  the  mistake  is  not  discovered  until  after 
sales  have  been  made  by  the  others  of  their  portions,  pecuniary 
compensation  may  be  decreed.  2  Barb.  Oh.  Pr.  299,  citing  Dacre 
v.  Gorges,  2  Sim.  &  Stu.  454. 

Where  infants  represent  a  share,  their  separate  proportions  of 
it  should  be  severed  and  set  off  to  them  respectively.  It  is  not 
enough  merely  to  set  aside  for  them  collectively  the  share  of 
their  ancestor.    Handy  v.  Leavitt,  3  Edw.  Oh.  229. 

The  expenses  of  the  commissioners,  including  the  expenses 
of  a  surveyor  and  his  assistants,  when  they  shall  be  employed, 
will  be  ascertained  and  allowed  by  the  court.  The  amount 
thereof,  together  with  the  fees  allowed  by  law  to  the  commis- 
sioners, must  be  paid  by  the  plaintiffs,  and  will  be  allowed  to 
them,  as  part  of  the  costs  to  be  taxed.    2  E,.  S.  322  (831),  §  32. 

The  commissioners  are  allowed  by  law  two  dollars  each  for 
each  day' s  actual  and  necessary  service.  2  R.  S.  643  (662),  §  35. 
A  surveyor,  when  employed,  is  allowed  by  law,  for  actual  ser- 
vice in  surveying,  laying  out,  marking  and  mapping  the  real 
estate  of  which  partition  is  being  made,  two  dollars  and  fifty 
cents  per  day  ;  each  of  his  necessary  chain  and  flag  bearers,  and 
other  necessary  assistants,  is  allowed  one  dollar  per  day.  2  E.. 
S.  643  (662),  §  34. 

The  plaintiff  is  the  party  to  whom  the  commissioners  must 
look  for  their  fees,  not  the  plaintiff' s  attorney.  The  latter  can- 
not be  attached  for  not  paying  them.  Lamoreux  v.  Morris,  4 
How.  245.     See  Judson  v.  Gray,  11  N.  Y.  (1  Kern.)  408. 

Section  9.  Compensation  for  equality  of  partition.  Whenever 
partition  shall  be  decreed  by  a  court  of  equity,  if  it  shall  appear 
that  it  cannot  be  made  "equal  between  the  parties  without  preju- 
dice to  the  rights  and  interests  of  some  of  them,  the  court  may 
decree  compensation  to  be  made  by  one  party  to  the  other,  for 
equality  of  partition  according  to  the  equity  of  the  case.  2  R. 
S.  330  (340),  §  83a. 

Under  the  Oode,  all  courts  having  jurisdiction  of  the  action 
of  partition  can  decree  compensation  for  equality  of  partition. 
Code,  §§  8,  30,  33,  123,  448. 
Vol.  Y.— 13 
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This  section  of  the  Revised  Statutes  obviates  the  necessity'  of 
the  commissioners  assigning  to  the  several  parties  exactly  equal 
shares.  Such  a  course  might  often  be  inconvenient,  if  not 
impossible.  The  parties  who  receive  larger  shares  may  be 
required  to  compensate  those  who  receive  smaller.  LarMn  v. 
Mann,  2  Paige,  27  ;  Haywood  v.  Judson,  4  Barb.  229. 

But  while  the  commissioners  have  power  to  require  the  pay- 
ment of  money  to  equalize  shares,  the  court  will  see  that  such 
power  has  not  been  abused,  and  that  its  exercise  in  the  given 
case  does  not  operate  unjustly.  Cases  may  arise  in  which  it 
would  be  most  unjust  to  compel  a  tenant  in  common  to  pay  to 
his  co-tenant  a  large  sum  of  money  to  equalize  their  interests 
in  partitioning  the  lands  held  in  common.  The  amount  may  be 
so  large,  and  the  means  of  the  party  required  to  paj^  be  so  lim- 
ited, that  it  would  be  practicably  impossible  for  him  to  raise  it. 
In  such  cases  the  court  may  refuse  to  confirm  the  report  of  the 
commissioners,  and  if  necessary,  direct  a  sale  of  the  whole  prem- 
ises.    PostY.  Post,  65  Barb.  192. 

For  forms  to  be  used  by  commissioners  in  their  report,  recom- 
mending compensation,  see  under  form  of  report  of  commis- 
sioners, post,  and  see  also  under  form  of  order  confirming 
partition, '^05^. 

Section  10.  Partition  of  interests  of  tenants  for  life.  Prior  to 
1847  it  had  been  the  law,  established  by  not  a  few  decisions,  that 
an  admeasurement  of  dower  could  not  be  made  in  premises 
being  partitioned.  Tanner  v.  Niles,  1  Barb.  560 ;  Fowler  v. 
Griffin,  3  Sandf.  385,  391 ;  Coles  v.  Coles,  15  Johns.  319.  But 
in  1847  the  legislature  amended  what  was  evidently  a  defect 
in  the  then  existing  practice  by  enacting  a  law  containing  the 
following  section : 

"  Whenever  the  estate  of  any  tenant  in  dower,  or  by  the  cur- 
tesy, or  for  life,  to  the  whole  or  to  any  part  or  share  of  the 
premises  in  question  has  been  admitted  by  the  parties,  or  ascer- 
tained by  the  court,  to  be  existing  at  the  time  that  judgment 
shall  be  given  that  partition  be  made,  and  the  person  entitled  to 
such  estate  has  been  made  a  party  ta  the  proceedings,  it  shall 
be  lawful  for  the  commissioners  to  allot  to  such  tenant  his  share 
thereof,-  without  reference  to  the  duration  of  such  estate,  and 
also  to  make  partition  of  such  share  and  allot  the  same  to  the 
parties  respectively  who  shall  be  entitled  to  the  remainder 
thereof,  according  to  their  respective  rights  therein,  whenever, 
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in  the  opinion  of  the  commissioners,  it  can  be  done  without 
prejudice  to  the  rights  of  the  parties."  Laws  of  1847,  vol.  2, 
ch.  430,  §  5. 

A  void  assignment  of  dower  made  by  commissioners  in  parti- 
tion became  valid  an(^  obligatory  upoa  the  heirs,  by  the  widow's 
entry  upon  the  land  assigned,  and  by  the  heirs'  subsequent 
adoption  and  ratification  of  the  commissioners'  proceedings. 
Fowler  v.  Oriffin,  3  Sandf.  385. 

Section  11.  Commissioners'  report. 

a.  In  general.  The  report  of  the  _  commissioners  must  be 
signed  by  all  the  commissioners.  If  it  is  not  so  signed  it  should 
state  the  reason  for  the  omission.  Where  a  sufficient  reason  is 
given  for  its  not  being  signed  by  all,  it  shoiild  state  that  all  the 
commissioners  met  together  and  consulted  upon  the  subject 
before  them.  TJnderhill  v.  JacTcson,  1  Barb.  Ch.  73.  See  Oole 
V.  Eall,  2  Hill,  625. 

The  report  must  also  be  proved  or  acknowledged  before  some 
officer  authorized  to  take  the  proof  of  deeds,  in  the  same  man- 
ner that  deeds  are  required  to  be  proved  or  acknowledged  to 
entitle  them  to  be  recorded,  and  must  be  filed  in  the  office  of 
the  clerk  of  the  court.  2  R.  S.  322  (332),  §  33.  As  to  require- 
ments above  "referred  to,  entitling  a  deed  to  be  recorded,  see  1  R. 
S.  756  (708),  §  4.  It  would  seem  that  no  report  could  be  made 
daring  the  abatement  of  the  action.  Reynolds  v.  Reynolds,  5 
Paige,  161. 

b.  Report  that  partition  cannot  he  made.  Should  the  com- 
missioners deem  a  partition  impossible,  or  prejudicial  to  the 
interests  of  the  tenants  in  common,  they  will  so  state  in  their 
report,  which  must  be  in  writing,  and  which  should  specify  the 
reasons  which  induce  that  belief.     See  Post  v.  Post,  65  Barb.  192. 

Form  of  commissioners'  report  that  partition  cannot  he  made. 

{Title  of  the  cause.) 

To  the  Supreme  Court  of  the  State  of  New  TorTc: 

The  undersigned,  F.  P.  Allen,  B.  W.  Boughton  and  E.  A. 
Peck,  commissioners  appointed  by  an  order  of  this  court,  dated 
on  the  day  of  ,  18  ,  to  make  partition  of  the  lands  and 
premises  described  in  the  complaint  in  the  above-entitled  action, 
do  hereby  certify  and  return  to  the  said  court,  that  after  our 
appointment  as  such  commissioners,  as  aforesaid,  we  took  and 
subscribed  the  oath  directed  by  the  statute  in  such  case  made 
a'nd  provided ;  and  that  we  then  proceeded  to  examine  the  said 
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premises  for  the  purpose  of  making  division  and  partition 
thereof  agreeably  to  the  order  of  the  court  to  that  eflfect. 
,  And  we  further  certify  that  the  said  premises  are  so  circunj- 
stanced  that  an  actual  partition  thereof  cannot  be  made  without 
great  prejudice  to  the. owners  thereof,  for  the  following  reasons 
{stating  the  reasons  at  lengtTi) :  And  we  are  therefore  of  opin- 
ion that  a  sale  of  the  whole  of  the  said  premises  is  necessary  and 
expedient.  {Signatures  of  commissioners.) 

Dated,  etc. 

Gale  &  Aldew,  Plaintiff '' s  Attorneys. 

{Proof  or  acknowledgement.) 

c.  Report  that  partition  has  ieen  made.  But  if,  on  the  other 
hand,  the  commissioners  find  partition  practicable,  they  will 
carry  out  the  commands  of  the  court  as  given  in  its  order,  and 
will  report  their  proceedings.  A  form  of  a  report  is  here 
appended : 

Form  of  repm't  of  partition  l>y  commissioners, 
{Title  of  the  cause.) 
To  the  Supreme  Court  of  the  State  of  New  York  : 

In  pursuance  of,  and  in  obedience  to,  an  order  of  this  court, 
made  in  the  above-entitled  action,  dated  the  day  of  ,  18  , 
the  undersigned,  commissioners  in  partition,  do  hereby  respect- 
fully report  and  return : 

That,  having  been  first  duly  sworn,  and  having  severally 
taken  the  oath  that  we  would  honestly  and  impartially  execute 
the  trust  reposed  in  us,  and  make  partition  as  directed  by  the 
court,  we  have  carefully  examined  the  premises  described  in  the 
complaint  in  this  action,  and  caused  the  said  premises  to  be  sur- 
veyed, and  have  made  partition  thereof,  between  the  said  par- 
ties, according  to  their  respective  rights  and  interests  therein,  as 
the  same  have  been  ascertained,  determined  and  declared  by  the 
court,  as  follows: 

We  have  divided  the  whole  of  said  premises  into  six  equal 
parts,  quantity  and  quality  relatively  considered,  which  are 
designated  on  the  map  hereto  annexed  by  the  letters  "A,"  "B  " 
"  C,"  "  D,"  "  E  "  and  «  F."  And  the  division,  thus  made,  in  our 
judgment,  is  the  most  beneficial  one,  under  all  the  circumstances, 
that  could  be  made  of  such  premises. 

We  further  report  that  we  have  set  oflF  in  severalty  to  the 
plaintiff  Charles  Lake  all  that  certain  piece  or  parcel  of  said 
premises  designated  on  the  said  map  by  the  letter  "A,"  and 
which  is  bounded  and  described  as  follows :  {Insert  descrip- 
tion, containing  the  quantity,  courses  and  distances,  and  a 
description  of  the  posts,  stones  or  other  monuments  thereof.) 

We  have  also  set  ofi"  in  severalty  to  the  plaintiff  Martha  Lakb 
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all  that  certain  piece  or  parcel  of  said  premises  designated  on 
the  said  map  by  the  letter  "B."  {Proceed  as  above,  inserting 
description  of  parcel  "5.") 

We  have  also  set  off,  etc.  {Proceed  in  same  manner  with 
respect  to  remaining  shares.) 

{If  there  are  unTcnown  owners  of  a  share  proceed  thus :)  We 
further  report  that  we  have  set  off  all  that  certain  piece  or  par- 
cel of  said  premises,  being  the  one-sixth  part  thereof,  designated 
on  the  said  map  by  the  letter  "F,"  to  remain  undivided  for  the 
owner  or  owners  whose  interests  are  unknown  and  not  yet  ascer- 
tained, which  piece  or  parcel  of  land  last  aforesaid  is  bounded 
and  described  as  follows:     {Insert  description  as  above.) 

And  we  further  certify  and  report  that  the  items  of   the 
expenses  and  charges  attending  the  said  partition,  including  our 
fees  as  commissioners,  are  follows  : 
Three  d&,ys'  service  for  each  commissioner,  at  %2  per  day 

for  each $18  00 

Cash  paid  Henry  Smith,  for  one  day's  service  as  surveyor  2  50 
Cash  paid  for  two  chain  and  flag  bearers,  at  $1  each ....       2  00 

$22  50 
In  witness  whereof  we,  the  said  commissioners,  have  hereunto 
set  our  hands  this        day  of        ,  18    . 

{Signatures  of  commissioners.) 
{Add  acknowledgment.) 

{If  the  commissioners  report  compensation  for  equality  of  par- 
tition, the  following  may  be  inserted  in  the  above  form  :) 

And  We  further  certify  and  report  that  in  making  the  said  par- 
tition, as  the  same  could  not  otherwise  be  made  equal  between 
the  said  parties  without  prejudice  to  their  rights  and  interests, 
we  have,  for  the  purpose  of  equalizing  the  same,  ascertained  the 
compensation  to  be  made  and  tlie  sums  to  be  paid  to  the  parties 
t  respectively  to  whom  the  same  ought  to  be  made  and  paid,  in 
regard  to  the  difference  of  the  value  of  the  several  parts  or  allot- 
ments into  which  the  said  premises  were  so  divided  as  aforesaid 
for  equality  of  partition,  according  to  the  nature  and  equity  of 
the  case,  and  did  allot,  direct  and  award  the  same  to  be  paid  as 
follows  :  that  is  to  say,  we  did  ascertain  the  compensation  which 
'  ought  to  be  made  by  'Thomas  Grey,  the  party  to  whom  the  said 
allotment  marked  "C"  of  the  said  premises  was  so  allotted  as 
aforesaid,  for  equality  of  partition  in  the  premises,  to  be  the 
sum  of  two  hundred  dollars;  and  we  do  allot  and  award  the- 
said  sum  of  two  hundred  dollars  to  be  paid  by  the  said  Thomas 
Grey  to  Arthur  Grey,  to  whom  the  said  allotment  marked  "E" 
of  the  said  premises  was  allotted  as  aforesaid,  in  full  of  the 
compensation  to  be  made  in  the  premises,  to  that  share  of  the 
said  premises. 
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Setting  aside  report  —  Judgment  on  report  of  partition. 

Section  12.  Setting  aside  report.  The  report  may  be  set  aside 
on  good  cause  shown,  and  new  commissioners  appointed,  who 
will  proceed  as  before  directed.  2  R.  S.  322  (332),  §  34.  The 
non-notification  of  an  interested  party  of  the  meeting  of  the  com- 
missioners was  considered  "good  cause"  for  setting  aside  the 
report.     Do^tbleday  v.  Newton,  9  How.  71. 

So  an  abuse  of  the  power  to  require  the  payment  of  money 
for  the  purpose  of  equalizing  shares  may  be  made 'the  ground 
of  setting  aside  the  report.  See  Post  v.  Post,  65  Barb.  192. 
But  the  mere  exercise  of  that  power  will  not  be  a  good  cause  for 
setting  aside  the  report.  lb. 

In  general,  it  may  be  said  that  the  commissioners'  report  wiU 
not  be  set  aside  except  upon  grounds  similar  to  those  upon  which 
a  verdict  would  be  set  aside  and  a  new  trial  granted.  'Double- 
day  V.  Newton,  9  How.  71 ;  Livingston  v.  ClarTcson,  4  Edw.  Ch. 
596.  The  affidavits  of  four  credible  and  disinterested  persons 
for,  to  three  against,  setting  aside  a  report,  does  not  carry  such 
a  weight  of  evidence  as  to  authorize  the  court  to  interfere  to  dis- 
turb the  report.     Doubleday  v.  Newton,  9  How.  71. 

A  formal  inaccuracy  in  the  report  of  the  commissioners  may 
be  amended.  2  Barb.  Ch.  Pr.  301,  citing  Manners  v.  Charles- 
worth,  1  My.  h  Keen.  330,  334. 

Section  13.  Judgment  on  report  of  partition.  The  report  hav- 
ing been  made  and  filed,  the  party  instituting  the  proceedings 
should  move  the  court  for  its  confirmation  and  that  final  judg- 
ment be  rendered  upon  it.  Notice  'of  the  motion  should  be 
served  upon  the  parties  interested  who  have  appeared  in  the 
proceedings,  together  with  copies  of  the  papers  upon  which  the 
motion  is  founded. 

Upon  the  report  of  the  commissioners  being  confirmed  by  the  ' 
court,  judgment  will  thereupon  be  given  that  such  partition  be 
firm  and  effectual  forever.     2  E,.  S.  322  (332)  §  35. 

There  can  regularly  be  but  one  judgment  in  partition,  and 
that  must  settle  all  the  rights  to  the  parties  to  the  proceedings. 
And  where  the  interests  of  all  the  parties  have  been  ascertained, 
and  there  arg  no  conflicting  claims  to  any  share  or  interest  in  the 
premises,  the  judgment  must  make  such  disposition  of  the 
premises  that  no  further  proceedings  for  the  partition  thereof 
shall  be  thereafter  necessary.     See  Post  v.  Post,  65  Barb.  192. 
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Form  of  notice  of  motion  to  confirm  a  partition  or  a  sale. 

Form  of  notice  of  motion  to  confirm  a  partition,  or  a  sale. 
{Title  of  the  cause.)    * 

SiE  —  TaJce  notice,  that  I  shall  move  this  court,  at  the  next 
special  term  thereof,  to  be  held  at  the  court-house  in  the  city  of 
'  Troy,  in  the  county  of  Rensselaer,  on  the  first  day  of  March 
next,  or  as  soon  thereafter  as  counsel  can  be  heard,  for  an  order 
confirming  the  report  of  the  commissioners  {or  of  the  referee) 
appointed  to  make  partition  {or  sate)  of  the  premises  described 
in  the  complaint  in  this  action,  and  for  judgment  thereon,  and 
for  such  further  or  other  order  as  may  be  just ;  which  motion 
will  be  founded  upon  the  said  report,  a  copy  of  which  is  here- 
with served.  Gale  &  Alden, 

Plaintiffs'  Attorneys. 

Dated,  Troy,  etc. 
To  Lewis  E.  Gkiffith,  Attorney  for  Defendant  J.  B. 

Form,  of  order  confirming  partition  hy  commissioners  and  for 
judgment  on  their  report. 

{Title  of  the  cause.)  {Caption.) 

This  cause  coming  on  to  be  heard  upon  the  report  of  P.  P. 
Allen,  E.  W.  Boughton  and  E.  A.  Peck,  commissioners  ap- 
pointed therein  by  an  order  of  this  court,  dated  the  day  of 
,  18  ,  and  on  reading  and  filing  said  report,  which  is  dated 
the  day  of  ,  18  ,  by  which  it  appears  that  the  said  com- 
missioners have  made  partition  of  the  premises  described  in  the 
complaint  in  this  action,  between  the  parties  herein,  according 
to  their  respective  rights  and  interests  therein,  as  the  same  have 
been  ascertained,  determined  and  declared  by  the  court,  and  by 
which  partition  the  said  commissioners  have  divided  the  whole 
of  said  premises  into  six  equal  parts,  which  are  designated  in 
said  report  by  the' letters  "A,"  "B,"  "C,"  "D,"  "E"  and 
"P,"  and  have  set  off  in  severalty  to  the  plaintiff  Charles  Lake 
all  that  certain  piece  or  parcel  of  said  premises  bounded  and 
described  in  said  report  as  follows :  {Insert  description.)  And 
also  by  which  partition  the  said  commissioners  have  set  off  in 
severalty  to  the  said  plaintiff  Martha  Lake,  etc.  {Proceed  as  in 
the  report  to  set  off  the  shares  of  all  the  parties.)  _  • 

And  on  reading  and  filing  notice  of  motion  for  the  confirmation 
of  said  report,  and  for  judgment  thereon,  with  due  proof  of  the 
service  of  such  notice  upon  the  attorney  for  the  defendants : 

It  is,  on  motion  of  GTale  &  Alden,  attorneys  for  the  plaintiffs, 
no  one  appearing  for  the  defendants,  ordered  and  adjudged,  and 
this  court  does  hereiby  order  and  adjudge,  that  the  said  report, 
and  all  things  therein  contained,  do  stand  ratified  and  confirmed, 
and  that  the  partition  so  made  be  firm  and  effectual  forever. 

And  it  is  further  ordered  and  adjudged,  that  the  defendants, 
Julia  Black,  Oscar  White,  Arthur  Grey  and  Thomas  Grey,  each 
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pay  to  the  plaintiffs,  or  to  their  attorneys,  the  one-sixth  part  of 
the  costs  and  charges  of  the  proceedings  in  this  caiise,  which 
costs  and  charges  are  adjusted,  according*  to  law,  at  the  sum  of 

dollars,  and  that  the  plaintiffs  have  execution  therefor. 
■   {If  the  commissioners  have  reported,  compensation  for  equal- 
ity of  partition  let  the  order  continue  as  follows  :) 

And  it  appearing  from  the  report  of  the  said  commissioners 
that  the  said  shares  of  U.  V.  and  W.  X.  are  worth  more  in  pro- 
portion than  the  respective  shares  of  the  other  tenants  in  com- 
mon, which  are  herein  allotted  to  them,  it  is  farther  adjudged 
that  the  said  U.  Y.  and  W.  X.  do  make  compensation  for  equal- 
ity of  partition  to  the  other  tenants  in  common,  and  do  pay  to 
each  of  them,  to  the  said  S.  T.,  Q.  R,.,  O.  P.  and  M.  N.,  each  the 
sum  of  dollars,  and  that  the  said  S.  T.,  Q.  R.,  O.  P.  and  M. 
N.  each  have  execution  against  the  said  U.  V.  and  W".  X.  for  the 
sum  so  adjudged  against  them,  and  that  the  same  be,  and  hereby 
is,  declared  a  lien  upon  said  portion  of  said  premises  so  appor- 
tioned and  assigned. 

Another  form  of  that  portion  of  the  order  relating  to  crosts  is 
given,  based  on  Tibbits  v.  TibMts,  7  Paige,  204 : 

Form  of  that  part  of  the  order  relating  to  costs. 

•  And  it  is  further  ordered  and  adjudged,  that  the  costs  and 
charges  of  the  several  parties  in  this  action,  to  be  adjusted  by 
the  clerk,  shall  be  borne  and  paid  by  the  plaintiffs  and  defend- 
ants as  follows :  The  said  John  Smith,  the  one-third  part 
thereof ;  the  said  James  Jones  and  Henry  Freer,  each  one-sixth 
part  thereof;  the  said  Peter  Moe,  Sarah  Doe,  Job  Coe  and 
Jonas  Coe,  each  five  seventy-second  parts  thereof ;  the  said  Jane 
Hunter,  the  one-sixth  part  of  one-third  thereof;  and  that  the 
parties  entitled  to  such  costs  have  execution  according  to  the 
course  and  practice  of  this  court ;  that  is  to  say,  that  the  parties 
whose  several  bills  of  costs  and  expenses  as  taxed  exceed  the 
amount  of  their  respective  portions  of  the  costs,  as  aforesaid, 
have  execution  for  such  excess  against  the  other  parties  respec- 
tively for  the  amount  which  the  respective  taxed  bills  of  such 
o^her  parties  are  less  than  the  amount  of  their  respective  por- 
tions of  the  whole  costs  of  all  the  parties. 

And  it  is  further  order-ed,  that  the  costs  of  the  guardian  ad 
litem  of  the  infant  defendants  respectively,  to  the  extent  of  their 
several  shares  or  portions  of  the  whole  costs  of  the  action,  are 
declared  to  be  liens  upon  their  respective  shares  of  the  premises 
in  favor  of  such  guardian  ad  litem,  which  costs  the  general 
guardians  of  the  infants  are  authorized  and  directed  to  pay  out 
of  the  rents  and  profits  of  such  shares,  or  out  of  any  other 
moneys  which  may  come  to  their  hands  belonging  to  said  infants 
respectively ;  and  that  the  guardian  ad  litem  be  at  liberty  to 
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apply  to  the  court  for  further  directions,  if  necessary,  as  to  the 
payment  of  such  costs. 

Section  14:.  Effect  of  judgment  of  partition.  The  judgment 
of  the  court,  it  is  declared  by  the  Revised  Statutes,  shall  be  bind- 
ing and  conclusive  on  the  following  parties  : 

1.  On  all  parties  named  therein,  and  their  legal  representa- 
tives, who  shall,  at  the  time,  have  any  interest  in  the  premises 
divided,  as  owners  in  fee,  or  as  tenants  for  years,  or  as  entitled 
to  the  reversion,  remainder  or  inheritance  of  such  premises  after 
the  termination  of  any  particular  estate  therein  ;  or  who,  by 
any  contingency  contained  in  any  will,  or  grant,  or  otherwise, 
may  be,  or  may  become,  entitled  to  any  beneficial  interest  in 
the  premises  ;  or  who  shall  have  any  interest  in  any  undivided 
share  of  the  premises,  as  tenant  for  years,  for  life,  by  the  cur- 1 
tesy,  or  in  dower. 

2.  On  all  persons  interested  in  the  premises  who  may  be 
unknown,  upon  whom  process  shall  have  been  served  by  publi- 
cation. 

8.  On  all  other  persons  claiming  from  such  parties  or  persons, 
or  either  of  them.    2  R.  S.  322  (332),  §  35  ;  Code,  §  448. 

But  such  judgment  and  partition  shall  not  aflfect  any  tenants 
or  persons  having  claims  as  tenants,  in  dower,  by  the  curtesy, 
or  for  life,  to  the  whole  of  the  premises  which  shall  be  the  sub- 
ject of  such  partition  ;  nor  shall  such  judgment  and  partition 
preclude  any  persons,  except  such  as  are  specified  in  section  35, 
above  cited,  from  claiming  any  title  to  the  premises  in  question, 
or  from  controverting  the  title  or  interest  of  the  parties  between 
whom  such  partition  shall  have  been  made.  2  R.  S.  323  (332), 
'§  36  ;  Laws  of  1847,  vol.  2,  ch.  430,  §  5  ;  Blakeley  v.  Colder,  15 
IS".  Y.  (1  Smith)  617,  625. 

Partition  or  sale  is  effectual  also  to  bar  the  future  contingent 
interests  of  persons  not  in  esse,  though  no  notice  is  published  to 
bring  in  unknown  parties,  and  though  such  future  owners  may 
take  as  purchasers  under  a  deed  or  will,  and  not  as  claimants 
under  any  of  the  parties  to  the  action.  Mead  v.  Mitchell,  17  N. 
Y.  (3  Smith)  210,  affirming  5  Abb.  92 ;  Clemens  v.  Clemens,  37 
N.  Y.  (10  Tiff.)  59  ;  S.  C,  4  Trans.  App.  50. 

It  would  seem,  also,  that,  independent  of  the  statute,  contin- 
gent remainder-men,  or  persons  to  take  under  an  executory 
devise  who  may  hereafter  come  into  being,  are  bound  by  the 
Vol.  v.  — 14 
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judgment  as  being  virtually  represented  by  the  parties  to  the 
action  in  whom  the  present  estate  is  vested.  Mead  v.  MitcTiell, 
17  N.  Y.  (3  Smith)  210,  affirming  5  Abb.  92. 

As  to  the  effect  of  the  judgment  upon  creditors,  the  Revised 
Statutes  have  provided  that  the  partition  of  the  premises  shall 
not  alter,  affect  or  impair  the  lien  of  any  creditors  by  judg- 
ment, decree,  mortgage,  or  otherwise,  except  when  the  lien  is  on 
the  undivided  interest  or  estate  of  any  of  the  parties.  In  that 
case  such  lien,  upon  partition  of  the  premises,  shall  be  a  charge 
only  on  the  share  assigned  to  such  partyi  2  R.  S.  318  (327),  §§ 
8,  9.  But  such  share  shall  first  be  charged  with  its  just  propor- 
tion of  the  costs  of  the  proceedings  in  preference  to  any  such 
lien.    2  R.  S.  318  (327),  §  9. 

In  respect  to  the  actual  partition  of  the  premises,  the  judg- 
'  ment  binds  the  parties  from  the  time  of  the  confirmation  of  the 
commissioners'  report,  without  any  reference  to  the  subsequent 
completion  of  the  record.  Van  Orman  v.  Phelps,  9  Barb.  500. 
Nor  need  the  judgment  be  docketed  to  have  effect.  Lynch  v. 
Rome  Gas  Light  Company,  42  Barb.  591.  See  Butler  v.  Lee,  3 
Keyes,  70,  76 ;  S.  C,  33  How.  251  ;  1  Abb.  Ct.  App.  279. 

A  record  of  judgment,  although  an  authentic  history  of  the 
proceedings  and  judgment  in  the  suit,  and  the  highest  kind  of 
evidence,  and  in  general  conclusive  evidence  of  the  judgment, 
yet  it  is  evidence  only.  It  is  the  fact  proved  by  it  which  is  to 
have  effect.     Van  Orman  v.  Phelps,  9  Barb.  500. 

Section  15.  Recording  record  of  judgment.  It  is  provided  by 
statute  that  an  exemplification  of  any  judgment,  record  or 
decree  in  partition  maybe  recorded  in  the  clerk's  office  of  the 
county  in  which  the  lands  described  therein  are  situated,  and 
that  such  record,  or  an  exemplification  thereof,  shall  be  received 
in  evidence,  and  shall  be  as  effectual  in  all  cases  as  the  original 
exemplification  would  be  if  produced,  and  shall  be  open  to 
the  same  objections.  Laws  of  1846,  ch.  182,  §  2.  The  provis- 
ions of  this  section  were,  by  a  later  enactment,  made  applicable 
to  the  register's  office  of  the  city  and  county  of  New  York. 
Laws  of  1851,  ch.  277,  §  1. 

Section  16.  Proceedings  on  report  that  partition  cannot  be 
made. 

a.  In  general.  If  the  commissioners  are  satisfied  that  a  parti- 
tion is  impossible  or  would  be  prejudicial,  they  must  so  state  in 
their  report,  entering  sufficiently  into  the  reasons  which  induced 
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the  belief.      2  R.   S.    322  (331),   §  28;    Tucker  v.   Tucker,  19 
Wend.  226. 

6.  Order  for  sale.  The  court,  being  satisfied  that  the  report 
of  the  commissioners  adverse  to  a  partition  is  just  and  correct, 
may  thereupon,  by  a  rule  to  be  entered  upon  the  filing  of  the 
report,  order  the  commissioners  to  sell  -the  premises  so  situated 
at  public  auction,  to  the  highest  bidder.  2  R.  S.  323  (332),  §  37. 
But  the  court  must  be  satisfied  that  the  premises  are  so  situated 
that  a  partition  thereof  cannot  be  made  without  great  prejudice  to 
the  owners.  Fleet  v.  Borland,  11  How.  489,  490,  citing  Tucker 
V.  Tucker,  19  Wend.  226.  The  prejudice  referred  to  in  the  stat- 
ute (2  R.  S.  323  [332],  §  37)  means  a  prejudice  to  all  the  owners, 
and  not  to  a  part  only.  Yan  Arsdale  v.  Drake,  2  Barb.  599. 
And  it  refers  to  a  comparative  prejudice  between  an  actual  par- 
tition and  a  sale.  The  language  of  the  statute  will  not  justify 
a  sale  where  the  aggregate  amount  of  benefits  from  a  sale  instead 
of  a  partition  will  be  small,  in  reference  to  the  value  of  the 
property.  Van  Arsdale  v.  Drake,  2  Barb.  599 ;  Smith  v.  Smith, 
10  Paige,  470.  Where  a  master  had  reported  the  feasibility  of 
an  actual  partition,  and  commissioners,  afterward  appointed, 
had  reported  the  necessity  of  a  sale,  the  court  would  not,  upon 
the  latter  report,  order  a  sale.  The  court  said :  "If  the  situa- 
tion of  the  property  or  the  rights  of  the  parties  therein  have 
materially  changed  ^  since  the  report  of  the  master,  there  should 
be  a  special  application  to  the  court  for  a  new  reference,  to  ascer- 
tain whether  a  partition  can  still  be  made."  Reynolds  v.  Rey- 
nolds, 5  Paige,  161. 

It  seems  that  arrears  of  taxes  and  assessments  furnish  no 
ground  for  ordering  either  a  sale  or  a  partition  of  premises. 
Fleet  V.  Dorland,  11  How.  489. 

The  court  is  not  bound  to  order  a -sale  of  all  the  premises,  nor 
a  partition  of  the  whole.  Part  of  the  lands  may  be'  divided,  a 
part  sold  as  the  interests  of  the  co-tenants  require. '  2  R.  S.  323 
(332),  §  37  ;  2  R.  S.  330  (340),  §  81.  Haywood  v.  Judson,  4  Barb. 
228,  recognized  Yan  Orman  v.  Phelps,  9  id.  500. 

The  court  may  decree  a  sale  as  often  as  it  shall  have  ascer- 
tained and  declared  so  many  facts  concerning  the  rights,  titles 
and  interests  of  all  or  any  of  the  parties,  that  a  fair  and  just 
distribution  of  the  proceeds  can  be  made  in  severalty.  Laws  of 
1847,  vol.  2,  chap.  430,  §  1  ;  see,  also,  page  80,  ante.  Shares  of 
the  proceeds,  as  to  which  there  are  conflicting  claims  not  aflTect- 
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ing  other  shares,  may  be  temporarily  set  off  to  adverse  claimants, 
Yfith.  a  proper  reservation  of  the  questions  of  right  between  the 
claimants.  Laws  of  1847,  vol.  2,  chap,  430,  §  2.  The  proceed- 
ings as  to  making  new  parties,  and  as  to  references  for  liens, 
under  2  K.  S.  324  (333),  §§  42,  43,  will  be  considered  hereafter, 
in  subsequent  pages. 

Form  of  an  order  'directing  a  sale  of  the  premises  hy  com- 
missioners. 
^Tltle  of  the  cause.)  {Caption.) 

On  reading  and  filing  the  report  of  F.  P.  Allen,  E.  W.  Bough- 
ton  and  E.  A.  Peck,  commissioners  appointed  to  make  partition 
of  the-premises  described  in  the  complaint  in  the  above-entitled 
action,  wherein  the  said  commissioners  report  that  the  said 
premises  are  so  circumstanced  that  an  actual  partition  thereof 
cannot  be  made  without  great  prejudice  to  the  owners  of  said 
premises,  and  the' court  being  satisfied  that  such  report  is  just 
and  correct : 

It  is,  on  motion  of  Gale  &  Alden,  attorneys  for  the  plaintiff, 
ordered  that  the  said  commissioners  sell  the  said  premises,  with 
the  appurtenances,  at  public  auction,,  to  the  highest  bidder,  after 
giving  due  notice  of  the  time  and  place  of  such  sale,  according 
to  law. 

And  it  is  further  ordered  that  a  credit  of  twelve  months  \or 
other  time']  be  given  for  one-fifth  [or  other  proportion  as  the 
court  may  direct]  of  the  purchase-money  of  the  said  premises, 
to  be  secured  at  interest,  by  a  mortgage  on  the  premises  sold, 
and  also  by  a  bond  of  the  purchaser,  conditioned  for  the  pay- 
ment of  the  said  one-fifth  [or  other  proportion'],  in  twelve  months 
[or  other  time]  from  the  date  of  said  sale. 

And  it  is  further  ordered  that  the  said  commissioners  forthwith, 
after  the  said  sale,  make  report  to  this  court  of  their  proceedings 
thereon  ;  and  that  after  the  said  report  shall  have  been  duly 
confirmed,  then  that  they  execute  a  deed  or  deeds  of  the  said 
premises  to  the  purchaser  or  purchasers  at  the  said  sale,  on  their 
complying  with  the  conditions  upon  which  the  said  deeds  were 
to  be  delivered,  and  that  such  sale  be  valid  and  effectual  forever. 

c.  Proceedings  by  commissioners  under  the  order  of  sale. 

The  duties  of  the  commissioners  under  the  order  of  sale  are 
similar  to  those  of  referees  under  a  like  order  which  will  be  here- 
after detailed.  Many  directions  frequently  inserted  in  an  order , 
to  commissioners  to  sell,  will  also  be  found  hereafter  in  a  form 
of  an  order  to  referees  to  sell.  It  will  be  sufiicient  to  say  here, 
that  after  the  sale  has  been  completed,  the  commissioners  are 
directed  to  report  the  same  to  the  court  on  their  oath  with  a 
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description  of  the  different  parcels  of  land  sold  to  each  pur- 
chaser, the  name  of  such  purchaser,  and  the  price  bid  by  him. 
This  report  is  to  be  filed  in  the  court.     2  R:  S.  326  (336),  §  59. 

"Where  lands  leased  for  a  term  of  years  are  owned  by  seyeral 
individuals  as  tenants  in  common,  both  of  the  rents  and  of  the 
reversion,  a  sale  of  those  lands,  under  a  judgment  or  decree  in 
partition,  must  be  made  siibject  to  the  rights  of  the  lessees,  vpho, 
by  the  sale,  will  become  the  tenants  to  the  purchaser  of  the 
rents  and  reversion.     Woodworth  v.  Campiell,  5  Paige,  518. 

Form  of  a  report  of  sale  hy  commissioners. 

{Title  of'' the  cause.) 
To  the  Supreme  Court  of  the  State  of  New  TorTc  : 

The  undersigned  F.  P.  Allen,  E.  W.  Boughton  and  E.  A.  Peck, 
appointed  commissioners  in  partition  and  directed  by  an  order 
of  this  court  dated  the  day  of  18  ,  to  sell  the  premises 
described  in  said  order,  at  public  aution,  to  the  highest  bidder, 
do  report : 

That  having  caused  a  notice  of  the  time  and  place  of  sale  of 
said  premises,  containing  an  accurate  description  thereof,  to  be 
published  once  in  each  week  for  six  weeks  immediately  previous 
to  such  sale,  in  one  of  the  public  newspapers  printed  in  the 
county  of  Rensselaer,  where  such  premises  are  situated,  and 
having  also  caused  a  copy  of  such  notice  to  be  put  up  at  three 
public  places  in  the  city  where  the  said  premises  were  sold  {if 
sold  in  a  town  different  from  that  where  premises  are  located, 
say  ;  and  also  in  the  town  where  the  said  premises  are  situated), 
we  did  on  the  day  of  ,  18  ,  at  11  o'clock  in  the  forenoon, 
that  being  the  time  specified  in  the  said  notice,  attend  at  the 
front  steps  of  the  court-house,  in  the  city  of  Troy,  the  place 
therein  mentioned,  and  exposed  the  said  premises  for  sale  at 
public  auction,  to  the  highest  bidder,  as  directed  by  the  said 
order. 

We  do  further  report  that  the  said  premises  were  sold  together 
and  were  struck  off  to  Peter  Sands  of  said  city  for  the  sum  of 
dollars,  that  sum  being  the  highest  sum  bidden  for  the 
same,  and  the  said  Peter  Sands  being  the  highest  bidder  there- 
for, {or  that  the  said  premises  were  put  up  separately  and  were 
each  and  every  of  them  struck  off  to  Peter  Sands  of  said  city 
for  the  following  sums  :  Lot  "  A"  for  the  sum  of  dollars  ; 
Lot  "B,"  etc.,  those  sums  being  the  highest  sums  bidden  far 
the  said  lots  respectively,  and  the  said  Sands  being  the  highest 
bidder  therefor,  which  several  sums  amount  in  the  whole  to 
dollars.) 

We  further  report  that  the  terms  and  conditions  of  such  sale 
were  reduced  to  writing,  and  made  known  fo  the  persons  attend- 
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ing  said  sale,  previous  to  putting  up  the  said  lots,  and  were  as 
follows :  {stating  same.) 

We  further  report  that  the  said  Sands  has  signed  the  written 
conditions  of  sale  above  mentioned,  together  with  an  acknowl- 
edgment that  he  has  purchased  the  premises  upon  those  terms  ; 
and  he  has  in  all  respects  complied  with  the  terms  of  sale  above 
mentioned. 

All  of  which  is  respectively  submitted. 

Date,  etc.  {Signatures  of  commissioners.) 

{Deposition) 

d.  Final  order  after  sale.  If  the  sale  thus  made  and  reported 
be  approved  and  confirmed  by  the  court,  an  order  shall  be 
entered  directing  the  commissioners  or  any  two  of  them  to  exe- 
cute conveyances  pursuant  to  such  sales.  This  the  statute  au- 
thorizes them  to  do.  2  R.  S.  327  (336),  §  60.  Such  conveyance 
must  be  recorded  in  the  county  where  the  premises  are  situated. 
2  R.  S.  327  (336),  §  61.  See^o*^,  p.  ,  for  discussion  of  the  effect 
of  the  conveyance. 

Form  of  order  confirming  sale  hy  commissioners. 
{Title  of  the  cause.) 

On  reading  and  filing  the  report  of  F.  P.  Allen,  E.  W.  Bough- 
ton  and  E.  A.  Peck,  commissioners. appointed  to  make  partition 
between  the  parties  of  the  land  and  premises  described  in  the 
complaint  in  this  action,  whereby  it  appears  that,  etc.  {Insert 
the  substance  of  the  report  of  sale.) 

Now  on  motion  of  Gale  &  Alden,  attorneys  for  the  plaintiff,  it 
is  ordered  that  the  said  sale  be  and  the  same  is  hereby  ratified, 
confirmed  and  approved  by  the  court ;  and  that  the  said  com- 
missioners, or  any  two  of  them,  execute  a  conveyance  to  the  said 
Peter  Sands  pursuant  to  such  sale. 

It  is  further  ordered  that  the  costs  and  expenses  of  the  pro- 
ceedings in  this  action,  which  are  adjusted  according  to  law,  at 
the  sum  of  dollars,  be  deducted  from  the  proceeds  of  the 

said  sale,  so  made  by  the  said  commissioners,  and  be  by  them 
paid  to  the  said  plaintiffs  or  to  their  attorneys.  And  the  said 
commissioners  also  pay  to  the  said  plaintiffs  or  bring  into  court 
for  their  use,  the  one-sixth  part  of  the  residue  of  the  proceeds 
arising  from  the  said  sale. 

,  And  it  is  further  ordered,  that  the  said  commissioners  bring 
into  court  and  pay  to  the  treasurer  of  the  county  of  Rensselaer, 
the  one-six:th  part  of  the  said  residue  of  the  said  proceeds,  being 
the  share  arising  from  the  sale  of  the  interest  of  -ITames  K. 
Green  in  said  premises,  after  deducting  the  portion  of  the  costs 
and  expenses  to  which  said  share  is  liable.     {If  the  portion  of 
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any  other  of  the  parties  is  incumbered,  add  a  like  order  as  to 
that.) 

It  is  further  ordered,  that  the  said  commissioners  bring  into 
court  for  the  use  of  Thomas  Grrey,  an  infant  defendant  in  this 
action,  and  pay  to  the  said  treasurer  {or  that  the  said  commis- 
sioners pay  to  the  general  guardian  of  Thomas  Grey,  an  infant, 
and  one  of  the  defendants  herein,  for  the  use  of  such  infant),  the 
one- sixth  part  of  the  said  residue.  And  the  said  treasurer  {or 
general  guardian)  is  hereby  directed  to  invest  the  said  moneys 
on  bond  and  mortgage  in  the  name  of  said  infant  {or  general 
guardian)  upon  unincumbered  real  estate  of  at  least  double  the 
value  of  the  money  so  invested. 

And  it  is  further  ordered,  that  the  said  commissioners  bring 
into  court  and  pay  to  the  treasurer  of  the  county  of  Rensselaer, 
the  one-sixth  part  of  said  residue  for  the  use  of  the  owners 
unknown,  mentioned  in  the  complaint  in  this  action.  And  the 
said  treasurer  is  hereby  directed  to  invest  the  said  moneys  in 
permanent  securities,  at  interest,  for  the  benefit  of  such  unknown 
owners.  {If  any  of  the  parties  are  absentees  without  legal  rep- 
resentatives in  this  State,  add  a  like  order  as  to  their  share.) 


ARTICLE  X 

JUDGMENT  ON  EEFEEEE's  REPORT  IN  EAVOE  OF  A  SALE  IN  PARTI- 
TION AND  PROCEEDINGS  THEREON. 

Section  1.  Hearing  on  referee's  report  in  favior  of  a  sale  and 
proceedings  thereon.  We  now  resume  the  consideration  of  the 
proceedings  after  the  filing  of  the  report  of  a  referee  in  favor  of 
a  sale.  The  proper  notice  having  been  given,  and  exceptions 
having  been  filed,  the  matter  is  brought  to  a  hearing  in  the  usual 
manner.  This  has  already  been  considered.  Art.  8,  §  2,  ^.  If 
the  court  is  satisfied  from  the  report,  or  after  the  hearing,  that 
partition  cannot  be  made  without  prejudice,  and  tha^  the  inter- 
ests of  the  parties  require  a  sale,  the  court  will  proceed  to 
adjudge  a  sale  in  the  manner  now  to  be  discussed. 

The  statutes  provide  that  instead  of  appointing  commissioners 
in  the  first  instance  to  make  _  partition,  if  it  shall  appear  by  the 
report  of  a  referee  that  the  premises  or  any  part  of  them  are  so 
circumstanced  that  a  partition  thereof  cannot  be  made  without 
great  prejudice  to  the  owners,  the  court  may  order  a  sale  of 
such  premises  at  public  auction,  by  a  referee  upon  the  same 
notice  and  in  the  same  manner  as  when  sales  are  made  by  com- 
missioners, and  on  the  referee's  report  being  confirmed,  he  is 


112  PARTITION. 


Disposition  of  shareg  of  infants. 


directed  to  execute  conveyances  to  the  purchasers  at  such  sales, 
which  shall  have  the  same  effect  as  if  executed  by  commission- 
ers. 2  E,  S.  330  (340),  §  81  ;  Laws  of  1847,  vol.  1,  chap.  280, 
§  77  ;  Jennings  v.  Jennings,  2  Abb.  6,  16,  et  seq. 

The  sale  above  referred  to  may  also  be  made  by  the  sheriff  of 
the  county  if  he  be  directed  so  to  do  in  the  order.  Laws  of 
1847,  vol.  1,  chap.  280,  §  77 ;  N.  Y.  Code,  §  287 ;  Jennings  v. 
Jennings,  2  Abb.  6, 18. 

The  proceedings  are  regulated  by  rules  79,  80  of  the  supreme 
court.  Rule  80  wou]d  seem  to  be  based  on  2  R.  S.  330  (340), 
§  81,  at  least  so  far  as  it  relates  to  inquiries  before  the  referee, 
and  to  the  necessity  of  a  sale.  That  part  relating  to  liens  and 
incumbrances  is  founded  on  2  R.  S.  324  (333),  §  42.^  The  order 
of  the  court  will  contain  specific  directions  as  to  the  disposition 
of  the  proceeds  of  the  sale.    These  must  be  examined. 

Section  2.  Disposition  of  shares  of  infants.  Where  any  of 
the  known  J)arties  are  infants  the  order  of  the  court  may,  in  its 
discretion,  direct  the  share  of  such  infant  to  be  paid  over  to  the 
general  guardian,  or  to  be  invested  in  permanent  securities  at 
interest,  in  the  name  and  for  the  benefit  of  such  infant.  2  R.  S. 
327  (337),  §  64  ;  HoMnson  v.  McGregor,  16  Barb.  531.  The 
statute  provides  for  payment  of  infants'  shares  to  general  guard- 
ians, not  to  guardians  ad  litem;  Carpenter  v.  ScTiermerhorn, 
2  Barb.  Ch.  314.  This  section  of  the  Revised  Statutes  should  be 
consulted  in  connection  with  the  following  rule  of  the  supreme 
court : 

"No  moneys  arising  from  the  sale  of  the  real  estate  of  an 
infant,  on  a. mortgage  or  partition  sale,  or  under  any  decree, 
judgment  or  order  of  court,  shall  be  paid  over  to  his  general 
guardian,  except  so  much  thereof,  or  of  the  interest  or  income, 
from  time  to  time,  as  may  be  necessary  for  his  support  or  main- 
tenance, unless  such  guardian  has  previously  given  sufiicient 
security  on  unincumbered  real  estate,  to  account  to  the  infant 
for  the  same,  in  the  usual  form. 

"No  order  shall  be  made  for  the  payment  of  any  such 
moneys  to  any  person  claiming  the  same,  except  upon  petition, 
accompanied  by  a  certified  copy  of  the  order  in  pursuance  of 
which  the  money  was  brought  into  court,  together  with  a  state- 
ment of  the  county  treasurer,  city  chamberlain,  or  other  deposi- 
tary of  the  money,  showing  the  present  state  and  amount  of  the 
fund,  separating  the   principal  and  interest,  and  showing  the 
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amount  of  each. ;  and  the  court  may  take  such  proof  of  tlie 
truth  of  the  matters  stated  in  the  petition  as  shall  be  deemed 
proper,  or  may  refer  the  same  to  a  suitable  referee,  to  take 
proof  and  report  thereon.  Sup.  Ct.  Rules,  No.  70.  Compare 
Code,  §  420,  Laws  of  1848,  chap.  277,  §  8.  Moneys  brought  into 
court  by  its  order,  are  to  be  paid  to  the  county  treasurer  of  the 
county,  unless  the  court  otherwise  direct.  If  invested,  they  are 
to  be  invested  by  Mm.  Rule  82,  Sup.  Ct.  Or  by  an  order  of  the 
supreme  court,  such  investment  may  be  directed  to  be  made  by 
and  in  the  name  of  the  guardian  of  such  infant.  Laws  1848, 
chap.  277,  §  8. 

Where, the  lands  of  an  infant  wife  are  sold  under  a  decree  in 
partition,  the  husband  is  not  entitled  to  the  proceeds,  but  the 
court  will  secure  the  fund  for  her  use,  until  she  becomes  of  age 
and  consents  to  his  receiving  the  same.  Sears  v.  Hyer,  1  Paige, 
483.     See  next  section. 

Section  3.  Disposition  of  sliares  of  married  women.  The 
shares  of  .a  married  woman  should  be  paid  to  her,  not  to  her 
husband.  Laws  of  186.0,  chap.  90 ;  Laws  of  1862,  chap.  172. 
See  Benedict  v.  Seymour,  11  How.  176 .  Where  the  decree  of 
the  court  directed  the  share  of  one  of  the  heirs,  who  wa.s  a  mar- 
ried woman,  to  be  paid  to  her  husband  in  right  of  his  wife,  and 
he  died  before  actual  payment,  leaving  his  wife  surviving,  she 
became  reinstated  in  her  original  rights  and  was  entitled  to 
receive  her  share,  not  as  her  husband' s  widow  or  representative, 
but  as  the  heir  of  the  original  owner  of  the  land.  RoMnson  v. 
McGregor,  16  Barb.  531.  See  Sears  v.  Hyer,  1  Paige,  483  ;  see, 
also,  §§  5  and  6,  post. 

Section  4.  Disposition  of  shares  of  unknown  owners.  Where 
any  of  the  parties  whose  interests  have  been  sold  are  absent 
from  the  State,  without  legal  representatives  in  this  State,  or  are 
not  known  or  named  in  the  proceedings,  the  court  shall  direct 
the  shares  of  such  parties  to  be  invested  in  permanent,  securities 
at  interest,  for  the  benefit  of  such  parties,  until  claimed  by  them 
or  their  legal  representatives.     3  R.  S.  327  (337),  §  65. 

Section  5.  Shares  and  interests  of  tenants  in  dower  or  for 
life.  Where  the  proceeds  of  a  sale,  belonging  to  any  tenant  in 
dower,  or  by  the  curtesy,  or  for  life,  shall  be  brought  into  court, 
the  court  shall  direct  the  same  to  be  invested  in  permanent  secu- 
rities at  interest,  so  that  such  interest  shall  annually  be  paid  to 
the  parties  entitled  to  such  interest,  during  their  lives  respec- 
VoL.  Y.  — 15 


114  PARTITION. 


Shares  and  interests  of  tenants  in  dower  or  for  life. 


tively.  2  R.  S.  327  (337),  §  66  ;  BoUnson  v.  McGregor,  16  Barb. 
531. 

But  such,  parties  shall  be  charged  with  the  expenses  of  invest- 
ing such  sum,  and  of  receiving  or  paying  over  the  interest  or 
income  thereof.  Rule  85,  Sup.  Ct.  By  this  same  rule,  if  any 
party  entitled  to  an  annual  interest  or  income  is  willing  and  con- 
sents to  accept  a  gross  sum  in  lieu  of  such  annual  interest  or 
income  for  life,  the  same  shall  be  estimated  according  to  the 
then  value  of  an  annuity  at  six  per  cent  on  the  principal  sum 
during  the  probable  life  of  such  person,  according  to  the  Ports- 
mouth or  Northampton  tables.  But  such  allowance  shall  in  no 
case  exceed  one-half  of  such  principal  sum.      Rule  85,  Sup.  Ct. 

Whenever  the  estate  of  any  tenant  in  dower,  or  by  the  curtesy, 
or  for  life,  to  the  whole  or  any  part  or  share  of  the  premises  in 
question,  has  been  admitted  by  the  parties  or  ascertained  by  the 
court,  to  be  existing  at  the  time  of  the  order  for  such  sale,  and 
the  person  entitled  to  such  estate  has  been  made  a  party  to  the 
proceedings,  the  court  shall  first  consider  and  determine,  under 
all  the  circumstances  of  the  case,  whether  such  estate  ought  to  be 
excepted  from  such  sale,  or  whether  the  same  should  be  sold  ; 
and  in  making  such  determination,  they  shall  have  regard  to  the 
interests  of  all  the  parties.  2  R.  S.  325  (335),  §.50  ;  BlaJceley  v. 
Calder,  15  IST.  Y.  (1  Smith)  617,  625  ;  Jackson  v.  Edwards,  7 
Paige,  386. 

If  a  sale  of  the  premises,  including  such  estate,  shall  be  ordered, 
the  estate  and  interest  of  every  such  tenant  or  person  shall 
pass  thereby  ;  and  the  purchaser,  his  heirs  and  assigns,  shall 
hold  such  premises  free,  and  discharged  from  all  claims  by 
virtue  of  any  such  estate  or  interest,  whether  the  same  be  to  any 
undivided  share  of  a  joint  tenant,  or  tenant  in  common,  or  to 
the  whole  or  to  any  part  of  the  premises  sold.  2  R.  S.  325  (335), 
§  51 ;  BlaJceley  v.  Calder,  13  How.  476,  480. 

Upon  such  sale  being  made  of  any  such  interest  or  estate  the 
court  shall  direct  the  payment  of  such  sum  in  gross,  out  of  the 
proceeds  thereof,  to  the  person  entitled  to  such  estate  in  dower, 
tenancy  by  the  curtesy,  or  tenancy  for  life,  as  shall  be  deemed, 
upon  the  principles''of  law,  applicable  to  annuities,  a  reasonable 
satisfaction  for  such  estate  or  interest,  and  which  the  person  so 
entitled  shall  consent  to  accept  in  lieu  thereof,  by  an  instrument 
under  seal,  duly  acknowledged  or  proved  in  the  manner  that 
deeds  are  Required  to  be  proved,  to  entitle  them  to  be  recorded. 
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2  E,.  S.  325  (335),  §  52.  In  case  no  sucli  consent  be  given  at  or 
before  the  coming  in  of  tte  report  of  sale  by  the  commissioners 
(or  referee)  then  the  court  shall  ascertain  and  determine  what 
proportion  of  the  proceeds  of  such  sale,  after  deducting  all  ex- 
penses, will  be  a  just  and  reasonable  sum  to  be  invested  for  the 
benefit  of  the  person  entitled  to  such  estate  or  interest  in  dower, 
by  the  curtesy,  or  life  ;  and  shall  order  the  same  to  be  brought 
into  court  for  that  purpose.     2  R.  S.  326  (335),  §  53. 

The  statute  directs  how  the  proportions  of  the  proceeds  of 
the  sale  are  to  be  ascertained  and  determined : 

1.  If  an  estate  in  dower  shall  have  been  included  in  the  order 
of  sale,  its  proportion  shall  be  one-third  of  the  proceeds  of  the 
sale  of  the  premises,  or  of  the  sale  of  the  undivided  share  in 
such  premises,  upon  which  the  claim  of  dower  existed. 

2.  If  an  estate  by  the  curtesy  or  other  estate  for  life  shall  be 
included  in  the  order  of  sale,  its  proportion  shall  be  the  whole 
proceeds  of  the  sale  of  the  premises,  or  of  the  sale  of  the  undi- 
vided shares  thereof,  in  which  such  estate  shall  be. 

And  in  all  cases  the  proportion  of  the  expenses  of  the  proceed- 
ings shall  be  deducted  from  the  proceeds  of  the  sale.  2  B.  S. 
326  (336),  1 54. 

If  the  persons  entitled  to  any  such  estate  in  dower,  by  the 
curtesy  or  for  life,  be  unknown,  the  court  is  instructed  to  take 
order  for  the  protection  of  the  rights  of  such  persons,  in  the 
same  manner,  as  far  as  may  be,  as  if  they  were  known  and 
had  appeared.     2  R.  S.  326  (336),  §  55. 

Section  52  above  quoted  directs  the  execution  by  a  widow  of 
an  instrument  under  seal,  consenting  to  accept  a  gross  sum  in 
lieu  of  dower.    The  following  is  a 

Form  of  consent  by  widow  to  accept  a  sum  in  gross  in  lieu 

of  dower. 
{Title  of  tJie  cause.) 

I,  the  undersigned,  Rebecca  Roe,  one  of  the  defendants  in  the 
above-entitled  action,  do  hereby  consent  to  accept,  in  Ueu  of  my 
dower  interest  in  the  premises  of  which  partition  or  sale  is  sought 
in  this  action,  and  in  satisfaction  thereof  a  sum  in  gross,  out  of 
the  proceeds  of  said  premises,  according  to  my  rights  ascer- 
tained {or  to  be  ascertained)  by  the  report  of  the  referee  herein, 
'which  sum  is  to  be  computed,  according  to  the  principles  appli- 
cable to  life  annuities,  pursuant  to  the  Portsmouth  or  North- 
ampton tables,  and  the  eighty-fifth  rule  of  this  court ;  and  that 
in  the  judgment  to  be  rendered  herein,  directing  the  apportion- 
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rf— ■ : ' 

ment  and  disposition  of  the  proceeds  of  the  sale  of  said  prem- 
ises a  provision  to  correspond  with  this  consent  be  inserted. 
Griven  nnder  my  hand  and  seal  this      day  of      in  the  year 
{Add  acknowledgifnent.)  Rebecca  Roe.     [l.  s.J 

Section  6.     Inchoate  rights.   Tested  or    contingent,    future 

interests  or  estates,  etc.  In  all  cases  of  sales  under  judgment  or 
decree  in  partition,  when  it  shall  appear  that  any  married 
woman  has  an  inchoate  right  of  dower  in  any  of  the  lands 
divided  or  sold,  or  that  any  person  has  any  vested  or  contingent 
future  right  or  estate  in  such  lands,  it  is  the  duty  of  the  court, 
under  whose  judgment  or  decree  such  sale  is  made,  to  ascertain 
and  settle  the  proportional  value  of  such  inchoate,  contingent  or 
vested  right  or  estate,  according  to  the  principles  of  law  applica- 
ble to  annuities  and  survivorships,  and  to  direct  such  proportion 
of  the  proceeds  of  the  sale  to  be  invested,  secured  or  paid  over, 
in  such  manner  as  shall  be  judged  best  to  secure  and  protect 
the  rights  and  interests  of  the  parties.  Laws  of  1840,  chap.  177, 
§  1.     See  Post  V.  Post,  65  Barb.  192. 

For  the  rule  to  compute  the  present  worth  of  such  inchoate  or 
contingent  rights,  see  Jackson  v.  Bdwards,  7  Paige,  386,  408, 
and  the  authorities  there  cited.  See  as  to  inchoate  tenancy  by 
the  curtesy.    Benedict  v.  Seymour,  11  How.  176.. 

The  inchoate  rights  of  dower  of  married  women  in  the  undi- 
vided shares  of  their  husbands  in  the  land  will  be  divested  by  a 
sale  under  the  judgment  of  the  court,  if  such  married  women  are 
made  parties  to  the  proceedings.  Jackson  v.  Edwards,  7  Paige, 
386  ;  affirmed,  22  Wend.  498  ;■  Mead  v.  Mitchell,  5  Abb.  92, 100. 
Laws  of  1840,  chap.  177,  §  3. 

So,  likewise,  the  interest  of  those  having  vested  or  contingent 
future  rights  or  estates  in  the  land  will  be  diverted  by  a  sale. 
Mead  v.  Mitchell,  5  Abb.  92;  affirmed,  17  IST.  Y.  (3  Smith)  210. 
Laws  of  1840,  chap.  177,  §  3  ;  Clemens  v.  Clemens,  37  N.  Y.  (10 
Tiff.)  59,  70  ;  S.  C,  4  Trans.  App.  50  ;  Moore  v.  Littel,  41  N.  Y. 
(2  Hand)  66,  82. 

Formerly,  in  actions  for  partition,  when  a  release  could  not  be 
obtained  from  the  wife,  the  practice  was  to  pay  into  court  the 
money  set  apart  for  her  dower.  The  passage  of  the  acts  relating 
to  married  women  seem  to  render  this  course  no  longer  neces- 
sary. The  money  may  be  paid  directly  to  the  wife.  Benedici 
V.  Seymour,  11  How.  178.  It  is  her  absolute  property.  Bartlett 
V.  Van  Zandt,  4  Sandf.  Oh.  396. 
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Any  married  woman  may,  however,  release  her  right,  interest, 
or  estate  to  her  husband,  and  acknowledge  the  same  before 
one  of  the  commissioners  or  the  referee  making  the  sale,  separate 
and  apart  from  her  husband,  in  the  manner  required  by  law  in 
respect  to  the  acknowledgment  of  deeds  by  married  women. 
Laws  of  1840,  chap.  177,  §  2.  The  acknowledgment  may  also 
be  made  before  any  officer  authorized  to  take  the  acknowle4g- 
ment  of  deeds  to  be  recorded  in  this  State.  Laws  of  1840,  chap. 
379,  §  1.  Upon  such  release,  the  share  of  the  proceeds  of  the 
sale  arising  from  the  wife's  contingent  interest  is  directed  to  be 
paid  to  her  husband.    Laws  of  1840,  chap.  177,  §  2. 

Such  release,  and  also  the  payment,  investment,  or  otherwise 
securing  the  share  of  such  married  woman,  or  individual  having 
such  future  right,  in  the  proceeds  of  the  sale,  as  before  directed, 
will  be  a  bar,  both  at  law  and  in  equity,  against  any  such  right, 
estate  or  claim.  Laws  of  1840,  chap.  177,  §  3.  And  this  bar  also 
extends  to  persons  not  in  esse.  Mead  v.  Mitchell,  17  N.  Y.  (3 
Smith)  210 ;  affirming,  5  Abb.  92. 

The  value  of  an  inchoate  tenancy  by  the  curtesy  depends  not 
only  upon  the  principles  applicable  to  life  annuities  and  sur- 
vivor-ships, but  upon  the  fact  of  issue,  and  if  none,  upon  the 
likelihood  of  issue.  .  Benedict  v.  Seymour,  11  How.  176.  As  to 
the  existence  of  such  a  tenancy,  see  in  the  Matter  of  Winne,  2 
Lans.  21. 

Section  7.  liens  of  creditors.  Before  making  any  order  for 
the  sale  of  the  premises,  where  the  creditors  having  specific 
liens  shall  not  have  been  made  parties,  the  court,  upon  the 
motion  of  either  party,  shall  direct  the  plaintiff  to  amend  his 
complaint,  by  making  every  creditor  having  a  specific  lien  on 
the  undivided  estate  of  any  of  the  parties,  by  mortgage,  devise 
or  otherwise,  a  party  to  the  proceedings.  In  such  case  the  court 
will  order  a  reference  to  the  clerk  or  some  other  suitable  party, 
to  ascertain  and  report  whether  the  shares  or  interests  in  the 
premises  of  the  parties  to  the  action,  or  any  of  them,  are  sub- 
ject to  a  general  lien  or  incumbrance  by  judgment  or  decree.  2 
R.  S.  324  (333),  §42  ;  Laws  of  1847,  chap.  280,  §  77. 

Such  a  reference  is  not  absolutely  necessary  and  may  be  omit- 
ted unless  asked  for  by  one  of  the  parties  to  the  action.  Gard- 
ner V.  Luke,  12  Wend.  269 ;  S^all  v.  Tartridge,  10  How.  188, 
190 ;  Noble  v.  Cromwell,  27  id.  289 ;  6  Abb.  59  ;  3  Abb.  Ct. 
App.  382. 
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Form  of  an  order  to  bring  in  creditors  and  of  reference  as  to 

incumbrances. 

{Title  of  the  cause.)  {Caption.) 

The  referee  {or  commissioners)  appointed  to  make  partition  of 
the  premises  described  in  the  complaint  in  the  above-entitled 
action  having  reported  to  this  court  that  partition  cannot  be 
made  without  great  prejudice  to  the  owners  of  the  said  premises, 
and  that  a  sale  thereof  is  necessary  and  expedient,  and  it  appear- 
ing to  the  court  that  the  creditors  having  specific  liens  on  said 
premises  have  not  been  made  parties  to  the  proceedings  : 

It  is,  on  motion  of  Grale  &  Alden,  attorneys  for  the  plaintiff, 
ordered  that  the  plaintiff  amend  his  complaint,  by  making  a 
party  to  the  proceedings  every  creditor  having  a  specific  lien  on 
the  undivided  interest  or  estate  of  any  of  the  parties  to  this  suit, 
by  mortgage,  devise  or  otherwise. 

And  it  is  further  ordered,  that  it  be  referred  to  John  Smith, 

'Esq.,  of  Troy,  to  ascertain  and  report  whether  the  shares  or 

interests  in  the  said  premises,  of  the  parties  to  this  proceeding, 

or  any  of  them,  are  subject  to  any  general  lien  or»incumbrance, 

by  judgment  or  otherwise. 

It  is  the  duty  of  the  referee,  not  only  to  inquire  as  to  liens 
upon  the  share  of  each  party  to  the  action,  but  he  should  also 
cause  searches  of  the  records  to  be  made  in  the  same  manner  as 
if  he  were  examining  a  title.  These  are  generally  furnished  by 
the  attorney  who  conducts  the  action  of  partition.  He  may  also 
require  an  abstract  of  the  title  to  be  laid  before  him.  He  should 
also  be  furnished  with  an  affidavit  as  to  deaths,  descents,  intes- 
tacy, etc.,  made  by  some  person  acquainted  with  the  facts,  to 
enable  him  to  ascertain  in  whom  any  part  of  the  estate  is  or  has 
been  vested.  He  should  summon  before  him  such  persons  as  he 
ascertains  to  be  creditors  and  get  a  statement  from  them.  See 
ante,  vol.  3,  366. 

The  end  to  be  achieved  by  this  reference  is  to  enable  the  court 
to  distribute  the  purchase-money  in  a  judicious  and  proper  man- 
ner. Should  the  referee  report  against  the  claim  of  any  person 
having  a  lien,  by  judgment  or  decree  upon  the  share  of  any  of 
the  parties,  the  creditor  should  except  to  referee' s  report  within 
the  time  prescribed  by  the  rules  in  order  to  preserve  his  lien. 
DunTiam  v.  Minard,  4  Paige,  441. 

The  clerk  or  referee  to  whom  the  reference  for  liens  and  incum- 
brances is  to  be  made,  should  immediately  thereafter  cause  a 
notice  to  be  published  once  in  each  week  for  six  weeks  succes- 
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sively,  in  the  State  paper,  and  also  in  a  newspaper  printed  in 
every  county  in  which  any  of  the  lands  in  question  are  situated, 
requiring  all  persons  having  any  lien  or  incumbrance  on  any 
undivided  interest  or  share  therein,  by  judgment  on  decree,  to 
produce  to  the  said  clerk  or  referee,  on  or  before  a  certain  day  to 
be  named  in  such  notice,  proof  of  all  such  liens  and  incum- 
brances, together  with  satisfactory  evidence  of  the  amount  due 
thereon.  The  clerk  or  referee  is  directed  to  report,  with  all  con- 
venient speed,  the  names  of  the  creditors,  the  nature  of  the 
incumbrances,  the  dates  thereof,  and  the  several  amounts  appear- 
ing to  be  due  thereon.    3  R.  S.  324  (334),  §  43. 

Form  of  an  advertisement  for  liens  and  incumbrances. 

{Title  of  the  cause.) 

The  undersigned,  duly  appointed  referee,  by  an  order  of  the 
supreme  court  made  in  the  above- entitled  action,  on  the  day 
of  5  18    ,  hereby  requires  all  persons  having  any  general 

lien  or  incumbrance,  by  judgment  or  decree,  or  otherwise,  on 
the  undivided  share  or  interest  of  any  of  the  owners  in  the 
premises  hereinafter  described,  to  produce  to  the  undersigned, 
on  or  before  the  day  of  next,  at  his  office  No.  16  State 
street,  in  the  city  of  Troy,  proof  of  their  respective  liens  and 
incumbrances,  together  with  satisfactory  evidence  of  the  amount 
due  thereon  ;  and  to  specify  the  nature  of  such  incumbrances 
and  the  dates  thereof  respectively. 

The  premises  are  described  in  the  complaint  in  the  above 
action  as  follows  :     {Insert  description.) 

Dated  Trot,  etc.  John  Smith,  Referee. 

GrALE  &  Alden,  Attorneys. 


The  above  advertisement  is  not,  however,  a  necessity.  If 
there  are  no  general  liens  there  is  no  use  of  the  advertisement; 
and  if  the  parties  to  the  action  know  there  are  none,  there  is  no 
reason  why  they  should  be  subjected  to  the  expense  and  delay 
of  a  reference  and  advertisement  which  must  end  in  nothing. 
Hall  V.  Partridge,  10  How.  188,  190;  NoUeY.  Cromwell,  27 
id.  289 ;  6  Abb.  59  ;  3  Abb.  Ct.  App.  882 ;  affirming,  26  Barb. 
475  ;    Alvord  v.  BeaeTi,  5  Abb.  451,  453. 

Since  judgments  and  decrees  do  not  cease  to  be  liens  as  against 
heirs  at  law  at  the  end  of  ten  years,  the  parties  to  an  action  who 
choose  to  omit  the  advertisement  should  produce  at  their  own 
cost  regular  searches,  for  all  judgments  and  decrees,  for  at  least 
twenty  years.     Hall  v.  Partridge,  10  How.  188,  191. 
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Where  the  interest  of  one  of  the  defendants  in  the  premises 
is  sold  Tinder  a  judgment  at  law  against  him,  subsequent  to  the 
filing  of  the  complaint  and  the  notice  of  Us  pendens,  the  pur- 
chaser must  come  in  before  the  referee  and  prove  his  claim, 
under  the  order  of  reference  as  to  general  liens,  as  his  interest 
in  the  premises  will  be  divested  by  a  sale  under  the  judgment  in 
partition.    Spring  v.  Sandford,  7  Paige,  550. 

As  to  what  are  liens,  it  has  been  decided  that  one  of  several 
heirs,  who  maintains  proceedings  for  the  protection  of  the  estate, 
on  the  promise  of  the  others  to  share  the  expense,  does  not 
thereby  acquire  a  lien  for  disbursements  so  incurred  against 
their  interests  in  the  estate,  which  can  be  recognized  in  his  action 
for  a  partition.     Bulen  v.  Biordell,  11  Abb.  381. 

The  rents,  on  a  partition,  are  a  lien  upon  the  shares  or  interest 
of  any  co-tenants  from  whom  they  may  be  due.  Scott  y.  Ouern- 
sey,  48  N.  Y.  (3  Sick.)  106. 

The  following  is  given  as  a 

Form  of  referees  report  as  to  liens  and  incumbrances. 
{Title  of  the  cause.) 
To  the  Supreme  Court  of  the  State  of  New  YorJc  : 

In  pursuance  of  an  order  of  this  court,  dated  the  day  of 

,18  ,  by  which  it  was  referred  to  the  undersigned  to  ascertain 
and  report  to  this  court,  whether  the  shares  or  interests  in  the 
premises  described  in  the  complaint  in  this  cause,  of  the  parties 
to  this  suit,  or  any  of  them,  are  subject  to  any  general  lien  or 
incumbrance,  by  judgment  or  otherwise,  I,  the  said  referee, 
do  report  as  follows  : 

That  I  caused  a  notice  to  be  published,  as  required  by  law, 
for  all  persons  having  any  general  lien  or  incumbrance,  by  judg- 
ment or  decree,  on  the  undivided  share  or  iaterest  of  any  of  the 
parties,  to  the  premises  described  in  said  complaint,  to  produce 
to  me  proof  of  their  respective  liens  and  incumbrances,  together 
with  satisfactory  evidence  of  the  amount  due  thereon  ;  and  to 
specify  the  nature  of  such  incumbrances,  and  the  dates  thereof 
respectively. 

And  I  further  report  that  I  have  caused  the  necessary  searches 
to  be  made,  and  I  find  that  there  is  no  general  lien  or  incum- 
brance, by  judgment  or  otherwise,  on  the  undivided  share  or 
interest  of  any  of  the  parties  in  the  premises  aforesaid  {or  that 
the  share  of  Arthur  Grey,  one  of  the  defendants  herein,  is  sub- 
ject to  a  judgment  recovered  in  this  court  against  the  said 
Arthur  Grey  in  favor  of  Hiram  Lee,  docketed  on  the        day  of 

,18    ,  on  which  there  appears  to  be  due  the  sum  of 
dollars,  and  interest  thereon  from  the  said         day  of  18 
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and  that  there  is  no  general  lien  or  incumbrance,  by  judgment  or 
otherwise,  on  the  undivided  share  or  interest  of  any  of  the  other 
parties  in  the  premises  aforesaid.) 

And  I  further  report  that  no  creditor  or  person,  having  a  gen- 
eral lien  on  any  undivided  share  or  interest  in  the  premises,  by 
judgment  or  decree,  or  otherwise,  appeared  before  me  on  the 
said  reference,  to  establish  his  claim,  in  pursuance  of  the  notice 
published  as  aforesaid. 

All  of  which  is  respectfully  submitted. 

Dated.  John  Smith,  Referee. 

Section  8.  Entry  of  judgment.  The  judgment  of  sale,  hav- 
ing been  entered  on  the  report  of  the  referee,  is  settled,  entered 
and  enrolled  as  in  other  cases,  and  a  copy  given  to  the  referee  for 
his  guidance. 

The  following  general  form  of  a  judgment  or  order  of  sale  is 
given  : 

Form,  of  judgment  dArecting  a  sale  on  report  of  referee. 
{Title  of  the  cause.)  {Caption.) 

The  defendants  above  named,  and  owners  unknown,  having 
failed  to  appear  in  this  cause,  or  to  put  in  any  answer  to  the 
complaint  of  Charles  Lake  and  Martha  Lake,  the  plaintiffs 
herein  ;  and  the  guardian  ad  litem,  of  the  defendant  Thomas 
Grey  having  put  in  the  usual  general  answer  submitting  the 
rights  of  the  said  infant  Thomas  Grey  to  the  court,  and  the 
report  of  J.  B.  Green,  Esq.,  referee,  duly  appointed  by  an  order 
of  this  court  dated  the  day  of  ,  18  ,  having  been  made 
to  this  court,  by  which  report  it  appears  among  other  things, 
that  an  actual  partition  of  the  premises  described  in  said  com- 
plaint cannot  be  made  without  great  prejudice  to  the  owners 
thereof ;  and  that  a  sale  of  the  whole  of  said  premises  is  neces- 
sary and  expedient,  and  after  hearing  Gale  &  Alden,  of  counsel 
for  the  plaintiff,  and  Dennis  Miller,  of  counsel  for  the  guardian 
ad  litem  of  the  infant  defendant  Thomas  Grey,  and  due  delibera- 
tion being  thereupon  had,  it  is  ordered  that  the  said  report  be 
and  the  same  is  hereby  approved,  ratified  and  confirmed. 

And  it  is  further  ordered  and  adjudged,  and  this  court  does 
further  order,  adjudge  and  declare,  that  the  rights,  titles  and 
interests  of  the  parties  in  the  premises  aforesaid,  so  tar  as  the 
same  have  appeared,  are  such  as  are  stated  in  said  report  and 
are  as  follows,  to  wit :  {State  the  rights  and  interests  of  the 
parties  respectively,  and  the  shares  to  which  they  are  entitled; 
and  if  the  shares  of  any  of  the  parties  are  incumbered  by  any 
aeneral  or  specific  lien,  set  it  out,  with  the  narne  of  the  owner 
thereof,  the  nature  of  such  lien,  the  amount  due  thereon,  etc) 

And  it  is  further  ordered  and  adjudged,  and  this  court  does 
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further  order  and  adjudge,  that  all  and  singular  the  premises 
mentioned  in  the  said  complaint,  and  particularly  described 
therein,  together  with  all  and  singular  the  appurtenances  and 
hereditaments  thereunto  belonging  or  in  anywise  appertaining, 
to  wit :  all,  etc.  {describe  premises),  be  sold  at  public  auction, 
in  the  county  of  Rensselaer,  where  the  said  premises  are  situated, 
by  David  P.Wight,  referee,  residing  in  that  county,  and  who  is 
hereby  appointed  such  referee  for  that  purpose.  That  the  said 
referee  give  six  weeks'  notice  of  the  time  and  place  of  such  sale, 
in  one  of  the  public  newspapers  printed  in  said  county,  and  in 
such  other  manner  as  required  by  law. 

And  it  is  further  ordered  {insert  order  as  to  giving  credit, 
found  p.  108,  ante,  in  order  to  commissioners.) 

And  it  is  further  ordered  that  the  said  referee  bring  into  court, 
and  pay  to  the  treasurer  of  the  county  of  Rensselaer  the  portion 
of  the  purchase-money  arising  from  the  sale  of  the  estate  or 
interest  of  Oscar  White,  one  of  the  said  defendants,  in  the  prem- 
ises aforesaid,  after  deducting  the  portion  of  the  costs,  charges 
and  expenses  to  which  it  shall  be  liable.  {If  portion  of  any 
other  of  the  parties  is  incumbered,  add  a  liTce  order  as  to  that.) 

And  it  is  further  ordered  that  the  said  referee,  forthwith,  after 
the  said  sale  make  a  report  to  this  court  of  his  proceedings  there- 
on ;  and  that  after  the  said  report  shall  have  been  duly  con- 
firmed, then  that  he  execute  a  deed  or  deeds  of  the  said  premises 
to  the  purchaser  or  purchasers  at  the  said  sale,  on  their  comply- 
ing with  the  conditions  upon  which  the  said  deeds  were  to  be 
delivered,  and  that  such  sale  be  valid  and  effectual  forever. 

And  it  is  further  ordered  {insert  clause  as  to  costs,  found  ante, 
p.  104,  order  to  commissioners.) 

And  it  is  further  ordered  that  the  said  referee  pay  to  the  said 
plaintiff,  or  bring  into  court  for  'their  use,  the  one  undivided 
sixth  part  of  the  residue  of  the  proceeds  arising  from  said  sale. 

And  it  is  further  ordered  that  the  said  referee  bring  into  court 
for  the  use  of  Thomas  G-rey,  an  infant  defendant  in  this  action, 
and  pay  to  the  treasurer  of  the  said  county  {or  that  the  said 
referee  pay  to  the  general  guardian  of  Thomas  Grey,  an  infant, 
and  one  of  the  defendants  herein,  for  the  use  of  such  infant)  the 
one-sixth  part  of  such  residue.  And  the  said  treasurer  {or 
general  guardian)  is  hereby  directed  to  invest  the  said  moneys 
on  bond  and  mortgage  upon  unincumbered  real  estate  of  at  least 
double  the  value  of  the  money  so  invested,  which  investment 
shall  be  made  in  the  name  of  such  infant  {or  in  the  name  of  such 
guardian). 

And  it  is  further  ordered  that  the  said  referee  bring  into  court 
and  pay  to  the  treasurer  of  said  county,  the  one-sixth  part  of 
said  residue  for  the  use  of  the  owners  unknown,  mentioned  in 
the  complaint  in  this  action.  And  the  said  treasurer  is  hereby 
directed  to  invest  said  money  in  permanent  securities  at  interest, 
for  the  benefit  of  such  unknown  owners.    {If  any  of  the  parties 
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are  absentees,  without  legal  representatives  in  this  State,  add  a 
like  order  as  to  their  share.) 

And  it  is  further  ordered  that  such  title-deeds  and  writings  as 
may  be  in  the  possession  and  under  the  control  of  any  of  the 
parties,  and  as  appear  to  relate  wholly  to  the  said  premises,  or 
to  any  part  thereof,  be  delivered  up  to  any  person  or  persons 
who  may  on  such  sale  become  the  purchaser  or  purchasers 
thereof,  and  that  all  other  title  deeds  6r  writings  may  be  depos- 
ited with  the  clerk  of  the  county  of  Rensselaer,  for  safe  custody, 
there  to  remain  for  the  benefit  of  all  parties  interested  therein. 

And  it  is  further  ordered  that  the  purchaser  or  purchasers  of 
said  premises,  or  of  any  part  thereof,  at  such  sale  be.let  into  pos- 
session thereof ;  and  that  any  of  the  parties  who  may  be  in  the 
possession  of  said  premises,  or  any  part  thereof,  and  any  per- 
son who,  since  the  commencement  of  this  action,  has  come  into 
the  possession  of  the  said  premises,  or  any  part  thereof,  deliver 
possession  thereof  to  such  purchaser  or  purchasers,  on  produc- 
tion of  the  referee's  deed  for  such  premises. 

And  it  is  further  ordered  that  the  said  referee  make  a  report 
of  Ms  proceedings,  under  this  order,  subsequent  to  the  confirma- 
tion of  his  report  of  sale,  to  be  made  as  above  directed. 

{If  a  right  of  dower  subsists,  add  to  the  above  some  order 
after  the  following  tenor  :) 

And  the  court  having  duly  considered  and  determined  that  the 
dower  interest  of  the  defendant  Rebecca  Roe  in  the  said  premises 
should  not  be  excepted  from  said  sale,  but  that  the  same  should 
be  sold,  it  is  further  ordered  that  the  said*eferee  ascertain  and 
report  whether  the  said  defendant  Rebecca  Roe  is  willing  to 
accept,  in  lieu  and  instead  of  her  said  dower '  interest,  a  sum  in 
gross  in  satisfaction  thereof,  out  of  the  net  proceeds  of  the  said 
premises,  according  to  her  rights  as  ascertained  in  the  report  of 
the  said  referee,  dated  the  day  of         ,  18    ;  and  also  -what 

would  be  a  reasonable  satisfaction  for  her  said  interest,  on  the 
principle  applicable  to  life  annuities  ;  and  if  the  said  Rebecca 
Roe  consents  to  accept  such  gross  sum,  that  the  said  referee  pay 
the  same  to  her,  upon  her  executing,  acknowledging  and  deliver- 
ing to  him  a  release,  to  Ibe  approved  of  by  said  referee,  of  aU 
her  right,  title  and  interest  of,  in,  and  to  the  said  premises  and 
every  part  thereof.  But  if  the  said  Rebecca  Roe  shall  refuse  to 
accept  a  gross  sum  in  lieu  of  dower  interest,  then  it  is  further 
ordered  that  the  said  referee  do  bring  one-third  of  the  net  pro- 
ceeds of  the  said  sale  into  court,  to  be  invested  for  her  benefit, 
the  interest  or  dividends  thereon,  or  to  accrue  thereon,  to  be 
paid  over  to  her  during  her  natural  life. 
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Forms  of  special  clauses  which  may  he  inserted  in  judgment. 

Clause  applicable  to  a  doweress  or  tenant  for  life  refusing  to 

accept  a  sum  in  gross. 

And  the  said  defendant  Rebecca  Roe,  widow  of  Richard  Roe, 
deceased,  by  her  counsel,  declining  to  accept  a  sum  in  gross  in 
lieu  of  her  dower  interest^  right  and  estate  in  and  to  the  equal 
one-sixth  part  {or  other  part)  of  such  premises,  it  is  thereupon 
ordered  and  decreed,  that  such  referee  do  ascertain  and  report 
the  amount  of  the  one-third  part  of  the  one-sixth  part  {or  other 
part)  of  the  proceeds  of  such  premises,  after  deducting  all 
expenses,  which,  it  is  declared,  is  a  just  and  reasonable  sum  to 
be  invested  for  the  benefit  of  the  said  Rebecca  Roe  entitled  to 
such  estate  and  right  of  dower  as  aforesaid,  and  that  such  ref- 
eree do  bring  such  amount  into  court  and  pay  the  same  to  the 
treasurer  of  the  county  of  Rensselaer  ;  and  further  that  such 
treasurer  do  invest  the  said  amount  in  bond  and  mortgage  or 
other  permanent  securities,  at  interest,  and  do  pay  such  interest 
to  the  said  Rebecca  Roe  during  her  natural  life. 


-'to 


Clause  applicable  to  a  doweress  or  tenant  for  life  agreeing  to 
«-  accept  a  sum  in  gross. 

And  the  said  defendant  Rebecca  Roe,  widow  of  Richard  Roe, 
deceased,  having  consented  to  accept,  in  lieu  of  her  right  of 
dower  and  estate  in  the  one-sixth  part  {or  other  part)  of  such 
premises,  such  sun^  in  gross  as  shall  be  deemed  a  reasonable 
satisfaction  for  such  right  of  dower  and  estate,  which  consent 
has  been  given  and  proven  by  an  instrument  under  seal,  duly 
acknowledged  in  the  manner  that  deeds  are  required  to  be 
proved,  to  entitle  them  to  be  recorded,  and  annexed  to  the  ref- 
ere6'.s  report  filed  in  this  cause  {or  now  filed  with  the  clerk  of 
this  court)  thereupon  it  is  ordered  and  decreed  that  the  said 
referee  do  ascertain  what  sum  in  gross  of  the  proceeds  of  such 
sales,  after  deducting  all  experises,  will,  on  the  principle  of  life 
annuities,  be  a  reasonable  satisfaction  for  such  estate  or  right  of 
dower  in  the  one-sixth  part  {or  other  part)  of  such  premises,  and 
the  said  referee  shall  pay  over  to  the  said  Rebecca  Roe,  widow 
as  aforesaid,  the  amount  so  ascertained  by  him. 

Clause  applicable  to  a  doweress  or  tenant  for  life  maMng  pro- 
visions, if  consent  be  afterward  given. 

And  it  is  further  ordered  and  adjudged  that  the  said  referee 
ascertain  whether  Rebecca  Roe,  the  widow  of  Richard  Roe, 
deceased,  is  willing  to  accept,  in  lieu  of  her  estate  in  dower  in 
such  premises,  a  sum  in  gross  in  satisfaction  thereof,  out  of  the 
net  proceeds  of  such  premises,  and  if  she  shall  so  agree  to  accept 
a  compensation  therefor,  then  that  such  referee  ascertain  how 
much,  on  the  principle  of  annuities,  would  be  a  reasonable  com- 
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pensation  for  such  right  and  estate,  and  that  the  said  referee  pay 
to  the  said  Rebecca  Roe,  such  amount,  on  receiving  from  her  a 
release,  to  be  approved  by  such  referee,  of  all  her  right  and 
claim  of  and  for  an  estate  for  dower  in  the  said  premises  and 
every  part  thereof. 

Clause  where  a  married  woman  is  an  infant  and  Tias  an 
inchoate  right  of  dower. 
And  it  appearing  that  the  defendant  Rebecca  Roe,  wife  of  the 
said  defendant  Richard  Roe,  is  an  infant  under  the  age  of  twenty- 
one  years,  and  is  entitled  only  to  an  inchoate  right  of  dower  in 
the  one-sixth  part  of  such  premises,  it  is  farther  ordered  and 
adjudged  that  the  referee  ascertain,  on  the  principle  of  annuities, 
what  is  the  probable  value  of  her  contingent  right  of  dower,  that 
such  amount  be  deducted  from  the  one-sixth  part  of  the  proceeds 
of  such  sale,  after  deducting  the  proper  proportion  of  the  costs 
and  expenses  to  be  borne  ,by  such  one-sixth  part,  and  be  paid 
into  the  hands  of  the  treasurer  of  Rensselaer  county,  to  be  by 
him  invested  so  that  the  same  may  accumulate  during  the  joint 
lives  of  the  said  Richard  Roe  and  Rebecca  Roe,  and  upon  the 
death  of  either,  application  may  be  made  to  this  court,  for  the 
same  by  any  person  or  persons  entitled  thereto  {or  it  is  further 
ordered  and  adjudged  that  the  said  one-sixth  part  of  such  pro- 
ceeds be  paid  over  to  the  said  Richard  Roe  on  his  giving  security 
to  the  satisfaction  of  a  justice  of  this  court,  to  be  approved  oi 
by  him,  that  the  interest  or  income  of  the  one-third  of  such  pro- 
ceeds shall  be  paid  to  the  said  Rebecca  Roe,  after  his  death, 
during  the  term  of  her  natural  life,  in  case  she  survives  him, 
the  said  Richard  Roe.) 

Section  9.  Notice  of  sale.  The  referee,  or  commissioners  or 
sheriff,  as  the  case  may  be,  is  directed  to  give  notice  of  the  sale 
to  be  made  by  him,  for  the  same  time  and  in  the  same  manner  as 
is  required  by  law  on  sales  of  real  estate  by  sheriffs  on  execution. 
3  R.  S.  326  (336),  §  56. 

The  time  and  place  of  holding  any  sale  in  partition  should,  con- 
sequently, be  publicly  advertised,  previously,  for  six  weeks  suc- 
cessively, as  follows  : 

1.  A  written  or  printed  notice  thereof  must  be  fastened  up  in 
three  public  places  in  the  town  where  the  real  estate  is  to  be 
sold  ;  and  if  such  sale  be  in  a  town  different  from  that  in  which 
the  premises  to  be  sold  are  situated,  then  such  notice  shall  also 
be  fastened  up  in  three  public  places  in  the  town  in  which  the 
premises  are  situated. 

3.  A  copy  of  such  notice  shall  be  printed  once  in  each  week  in 
a  newspaper  of  such  county,  if  there  be  one. 
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3.  If  there  be  no  newspaper  printed  in  such,  county,  and  the 
premises  to  be  sold  are  not  occupied  by  any  person  against 
whom  the  execution  is  issued,  or  by  some  person  holding  the 
same  as  tenant  or  purchaser  under  such  person,  then  such  notice 
shall  be  published  in  the  State  paper  once  in  each  week.  2  R. 
S.  368-(382),  §  34. 

Form  of  a  notice  of  sale  in  partition. 
{Title  of  the  cause.) 

In  pursuance  of  an  order  of  the  supreme  court  {or  other  court) 
made  in  the  above-entitled  action,  dated  the  day  of  ,  18  , 
the  undersigned  referee  {or  commissioners  or  sheriff)  in  partition 
will  sell  at  public  auction  to  the  highest  bidder,  at  the  front 
steps  of  the  court-house,  in  the  city  of  Troy,  on  the  day  of 
,18  ,  at  11  o'clock,  A.  M.,  all  that  certain  piece  or  parcel  of 
land  situated  in  said  city  of  Troy,  and  bounded  and  described 
as  follows  :     {Insert  description.) 

{Signatures  of  referee,  or  commissioners  or  sheriff.) 
Dated. 

AU  the  provisions  of  that  title  of  the  Revised  Statutes  which 
relates  to  the  notice  of  sales  by  sheriffs  on  execution  (2  R.  S.  368, 
370  [381,  383]),  are  made  applicable  to  sales  of  lands  under  a 
judgment  in  partition.  Lefevre  v.  Laraway,  22  Barb.  167.  Sec- 
tion 38  of  2  R.  S.  369  (383),  is  directory  merely.  Cunningham 
V.  Cassidy,  17  N.  Y.  (3  Smith)  276;  S.  C,  7  Abb.  183.  That 
section  of  the  Revised  Statutes  which  provides  that  a  sheriff's 
omission  to  give  notice  of  a  sale  under  an  execution  will  not 
invalidate  a  sale  by  him  to  a  purchaser  dona  fide,  without 
notice  of  the  omission,  applies  to  notices  of  sales  in  partition. 
Lefevre  v.  Laraway,  22  Barb.  167.  Where  a  sale  was  directed 
to  be  advertised  three  weeks,  instead  of  the  statutory  six  weeks, 
but  in  fact  the  advertisement  was  published  six  weeks,  it  was 
held  that  the  error  might  be  corrected.  Almrd  v.  Beach,  5 
Abb.  451.  Three  weeks'  notice  is  not  legal  notice,  however. 
The  statutory  time  is  six  weeks.  Rule  -74  of  the  supreme  court 
has  no  application  to  partition  sales.  Romaine  v.  McMillen,  5 
How.  318.  For  publication  of  notice  of  sale  in  Hamilton  county 
see  Laws  of  1870,  chap.  662. 

The  provisions  of  2  R.  S.  327  (336),  §  61  a,  which  declare  that 
conveyances  by  referees  or  commissioners  shall  be  a  bar  both  at 
law  and  in  equity  against  all  persons  interested  in  the  premises 
who  are  parties  to  the  proceedings,  will  also  cure  any  defect  or 
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irregularity  in  the  notice  of  sale.  Lefewre  v.  Laraway,  22  Barb. 
167. 

The  death  of  a  plaintiff  pending  an  advertisement  of  sale 
does  not  make  it  necessary,  his  heirs  having  been  substituted, 
to  re-advertise,  changing  the  title  of  the  cause.  Thwing  v. 
Thwing,  9  Abb.  323  ;  S.  C,  18  How.  458. 

Section  10.  Proceedings  on  sale.  At  the  time  and  place  men- 
tioned in  the  advertisement,  the  referee  or  other  appointed 
officer  should  be  present  and  conduct  the  sale,  disposing  of  the 
premises  to  the  highest  bidder.  If  the  premiises  consist  of  dis- 
tinct buildings,  farms,  or  lots,  they  are  directed  to  be  sold  sepa- 
rately   2  R.  S.  326  (336),  §  57. 

Neither  of  the  commissioners  (or  referee  or  sheriff),  nor  any 
person  for  the  benefit  of  either  of  them,  shall  be  interested  in 
the  purchase,  nor  directly  or  indirectly  purchase  any  of  the 
premises  sold,  nor  shall  any  guardian  of  any  infant  party  in  a 
partition  suit  purchase,  or  be  interested  in  the  purchase  of,  any 
lands  being  the  subject  of  such  suit,  except  for  the  benefit  or  in 
behalf  of  such  infant ;  and  aU  sales  contrary  to  the  provisions 
of  this  section  shall  be  void.  2  R.  S.  326  (336),  §  58.  Lefevre  v. 
Laraway,  22  Barb.  167.  See  this  case  for  reasons  which  will 
lead  the  court  to  direct  a  re-sale. 

The  terms  of  sale  are  to  be  made  known  at  the  sale.  2  R.  S. 
326  (336),  §  57.  The  terms  of  credit  will  be  discovered  from  the 
order  of  the  court  directing  the  sale.  2  R.  S.  323  (333),  §  38. 
The  portions  of  the  purchase-money  for  which  credit  shall  have 
been  allowed  are  directed  to  be  secured,  at  interest,  by  a  mort- 
gage of  the  premises  sold,  hj  a  bond  of  the  purchaser,  and  by 
such  other  security  as  the  court  shall  prescribe.  2  R.  S.  323 
(333),  §  39. 

The  referee,  or  other  officers  conducting  the  sale,  may  take 
separate  mortgages  and  other  securities  for  such  convenient 
shares  or  portions  of  the  purchase-money  as  are  directed  by 
the  court  to  be  invested  as  aforesaid,  in  the  name  of  the  clerk  of 
the  court  and  of  his  successors  in  office,  or  of  any  one  of  such 
clerks,  and  for  such  shares  as  any  known  owner  of  full  age 
shall  desire  to  have  so  invested  '  in  the  name  of  such  owners.  2 
R.  S.  323  (333),  §  40.  By  a  later  enactment  the  county  treasurer 
is  substituted  in  place  of  the  clerk  of  the  court,  and  when  the 
property  sold  is  located  in  New  York  city,  the  chamberlain  of 
the  city  and  county  of  New  York  is  substituted.     Laws  of  1848, 
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chap.  277 ;  Laws  of  1847,  chap.  280,'  §  71 ;  1  R.  S.  370  (343), 
§  29. 

No  order  to  stay  a  sale  under  a  judgment  in  partition  shall 
be  granted  or  made  by  a  judge  out  of  court,  except  upon  a 
notice  of  at  least  two  days  to  the  plaintiff's  attorney.  Rule  81, 
Sup.  Ct. 

Where  the  referee  did  not  follow  the  decree  of  the  court  in 
respect  to  the  terms  of  the  sale  in  a  case  where  infants  were 
interested,  the  court,  upon  proof  that  the  deviation  was  not  pre- 
judicial to  the  interests  of  the  infants,  but,  upon  the  other  hand, 
desirable,  directed  a  modification  of  the  decree,  nunc  pro  tunc. 
Herbert  y.  Smith,  6  Lans.  493. 

Section  11.  Report  of  sale.  After  completing  the  sale  the 
referee  or  commissioners  are  ordered  to  report  the  same  to  the 
court  upon  their  oath,  with  a  description  of  the  different  parcels 
of  land  sold  to  each  purchaser,  the  name  of  such  purchaser, 
and  the  price  bid  by  him.  This  report  must  be  filed  in  the 
court.    2  R.  S.  326  (336),  §  59. 

Section  12.  Confirmation  of  report.  The  court,  approving  the 
report,  will  confirm  the  same,  and  order  the  referee  to  execute 
deeds  of  the  premises  sold.  2  R.  S.  327  (336),  §  60.  The  con- 
veyance must  be  recorded  in  the  ofiice  of  the  clerk  of  the  county 
in  which  the  premises  are  situated.  2  R.  S.  327  (336),  §  61  a. 
Upon  the  sales  being  confirmed,  the  commissioners  or  referee 
shall  deliver  the  mortgages  or  other  securities  given  by  the 
purchasers  at  the  sale,  to  the  treasurer  or  chamberlain  of  the 
county,  or  to  the  known  owners  whose  shares  were  invested. 
2  R.  S.  324  (331),  §  41 ;  Laws  of  1848,  ch.  277  ;  Laws  of  1847,  ch. 
280,  §  71 ;  1  R.  S.  370  (343),  §  29.  The  form  of  an  order  confirm- 
ing the  sale  by  a  referee,  and  ordering  the  execution  of  convey- 
ances by  him,  may  be  readily  modified  to  serve  as  a  form  for 
the  order  of  confirmation  in  the  case  above  mentioned.  See 
ante,  110,  121  to  125. 

Section  13.  Executing  conveyances.  Under  the  order  of  the 
court,  upon  the  confirmation  of  the  report  of  the  referee,  that 
ofiicer  will  execute  the  necessary  conveyances  transferring  abso- 
lute title  to  the  premises  so  sold.  The  form  of  a  referee' s  deed  to 
a  purchaser,  here  given,  may  serve  as  a  modified  form  for  a 
deed  given  by  commissioners. 
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Form  of  referees  deed  to  purchaser. 

This  indenture,  made  this  first  day  of  April,  in  the  year  one 
thousand  eight  hundred  and  seventy-two,  between  Alva  H. 
Tremain,  referee  in  partition,  duly  appointed  as  hereinafter 
mentioned,  party  of  the  first  part,  and  Daniel  P.  Wight,  of  the- 
city  of  Troy,  county  of  Rensselaer,  and  State  of  New  York,  party 
of  the  second  part :  Whereas  John  Smith,  of  said  city  of  Troy, 
did  exhibit  to  the  supreme  court  a  complaint  in  an  action  for  a, 
division  and  partition  of  certain  premises  therein  mentioned, 
according  to  the  respective  rights  of  the  parties  interested  therein, 
and  for  a  sale  of  such  premises ;  if  it  should  appear  that  a 
partition  thereof  could  not  be  made  without  great  prejudice  to 
the  owners,  pursuant  to  the  statutes  relating  to  the  partition  of 
lands  ;  in  which  complaint  are  set  forth  the  names  of  the  parties 
interested,  and  the  nature  and  extent  of  their  respective  interests, 
as  by  reference  to  said  complaint,  on  file  with  the  clerk  of  said 
court  at  his  office  in  said  county  of  Rensselaer,  will  fully  and 
at  large  appear.  And  whereas  such  proceedings  were  thereupon 
had  in  the  said  court  that  judgment  was  duly  rendered  that 
partition  of  the  said  premises  should  be  made,  according  to  the 
several  rights  and  interests  of  the  said  parties ;  and  the  said 
party  of  the  first  part  was  appointed  referee  as  aforesaid,  to 
determine  whether  said  premises  could  be  partitioned  with- 
out prejudice  to  the  rights  and  interests  of  the  owners  thereof. 
And  whereas,  upon  the  report  of  said  referee  that  said  premises 
could  not  be  so  partitioned,  such  proceedings  were  afterward 
had  in  the  said  court  that  the  party  of  the  first  part,  as  such 
referee,  was,  by  an  order  of  said  court,  directed  to  sell  the  said 
premises,  with  the  appurtenances,  at  public  auction  to  the 
highest  bidder,  after  giving  due  notice  of  the  time  and  place  of 
such  sale,  according  to  law,  as  by  the  records  of  said  court  will 
more  fully  and' at  large  appear.  And  whereas  the  said  referee, 
pursuant  to  the  said  order  and  direction,  after  giving  public 
notice  of  the  time  and  place  of  such  sale,  did  on  the 
day  of  ,  18        ,  at  the  front  steps  of  the  court-house 

in  the  said  city  of  Troy,  expose  to  sale  at  public  auction,  all  and 
singular  the  said  premises,  with  the  appurtenances;  at  which 
sale  the  said  premises  were  sold  to  the  party  of  the  second  part 
for  the  sum  of  •    dollars,   that  being  the  highest  sum 

bid  for  the  same;  and  which  premises  are  bounded  and  de- 
scribed as  follows  :  {insert  description.'] 

And  whereas  the  proceedings  of  the  said  referee  were  after- 
ward duly  reported  to  the  court ;  and  the  said  sale  was  approved 
and  confirmed  on  the  day  of  ,  18        ,  as  by  the 

records  of   said    court,   reference    being    had    thereunto,    will 
more  fully  and  at  large  appear.     And  the  said  referee  was  there  - 
upon  directed  by  the  said  court  to  execute  to  the  said  party  of 
Vol.  v.— 17 
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the  secoad  part  a  conveyance  of  said  premises,  pursuant  to  the 
sale  as  made  as  aforesaid. 

Now  this  indenture  witnesseth,  that  the  said  party  of  the  first 
part,  referee  as  aforesaid,  in  order  to  carry  into  effect  the  sale 
so  made  by  him  as  aforesaid,  and  also  by  virtue  of  the  statute 
in  such  case  made  and  provided,  and  in  consideration  of  the  sam 
of  money  so  bid  as  aforesaid;  to  him 'in  hand  paid  by  the  said 
party  of  the  second  part,  the  receipt  whereof  is  hereby  con- 
fessed and  acknowledged,  have  granted,  bargained,  sold,  aliened, 
released,  conveyed  and  confirmed,  and  by  these  presents  does 
grant,  bargain,  sell,  alien,  release,  convey  and  confirm  unto  the 
said  party  of  the  second  part,  his  heirs  and  assigns  forever,  all 
the  estate,  right,  title,  interest,  claim  and  demand  of  all  and 
singular  the  respective  parties  to  the  aforesaid  proceedings  in 
partition,  of,  in  and  to  all  and  singular  the  said  premises  above 
particularly  described  ;  together  with  all  and  singular  the  rights, 
titles,  privileges,  hereditaments  and  appurtenances  thereunto 
belonging  or  in  any  wise  appertaining.  To  have  and  to  hold  all 
and  singular  the  said  premises  unto  the  said  party  of  the  second 
part,  his  heirs  and  assigns ;  to  the  sole  and  only  proper  use, 
benefit  and  behalf  of  the  said  party  of  the  second  part,  his  heirs 
and  assigns  forever. 

In  witness  whereof,  the  said  party  of  the  first  part  has  here- 
unto set  his  hand  apd  seal  the  day  and  year  first  above  written. 

Alva  H.  Teemain.     [l.  s.] 
Signed,  sealed  and  delivered  ) 
in  the  presence  of  f 

J.  W.  D. 

[^Acknowledgment  in  usual  form.') 

Section  14.  Eflfect  of  conveyance.  The  conveyance  is  declared 
by  the  Revised  Statutes  to  be  a  bar  both  in  law  and  equity 
against  all  persons  interested  in  the  premises  in  any  way,  who 
shall  have  been  named  as  parties  in  the  said  proceedings  ;  and 
against  all  such  persons  and  parties  as  were  unknown,  if  notice 
shall  have  been  given  of  the  application  for  partition,  by  such 
publication  as  the  statute  has  directed,  and  against  all  other 
persons  claiming  from  such  parties,  or  either  of  them.  2  R.  S. 
327  (336),  §  61  a  ;  2  R.  S.  330  (340),  §  84.  Nolle  v.  Cromwell,  27 
How.  289  ;  3  Abb.  Ct.  App.  382 ;  affirming  S.  C,  26  Barb.  475; 
6  Abb.  59 ;  Mead  v.  Mitchell,  17  N.  Y.  (3  Smith)  210,  217 ; 
Clemens  v.  Clemens,  37  N.  Y.  (10  Tiff.)  59  ;  S.  C,  4  Trans. 
App.  50. 

The  conveyance  wiU.  also  operate  as  a  bar  against  all  persons 
having  general  liens  or  incumbrances  by  judgment  or  decree  on 
any  undivided  share  or  interest  in  the  premises  sold,  in  all  cases 
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where  tlie  notice  directed  by  the  statute  to  be  given  to  such  cred- 
itors shall  have  been  given  ;  and  also  against  all  persons  having 
specific  liens  on  g,ny  undivided  share  or  interest  therein,  who 
shall  have  been  made  parties  to  the  proceedings.  But  no  cred- 
itor having  any  such  specific  lien  shall  be  a3"ected  by  such  sale 
or  conveyance  unless  he  shall  have  been  made  a  party  to  the  pro- 
ceedings. 2  R.  S.  327  (337),  §  61  &.  Dunham,' \.  Minard,  4 
Paige,  441. 

If  a  mortgage  be  given  on  an  undivided  share  of  the  premises, 
pending  a  suit  for  partition,  the  lien  of  the  mortgagee  will  be 
divested  by  a  sale  of  the  premises  under  the  judgment  of  the 
court,  and  the  purchaser  will  take  the  estate  discharged  from  the 
incumbrance.  Sears  v.  Byer,  1  Paige,  483.  So  a  judgment 
recovered  during  the  pendency  of  the  proceedings  is  divested 
by  a  sale.  The  legal  lien  becomes  converted  into  an  equitable 
lien  upon  the  interest  of  the  judgment  debtor  in  the  funds  pro- 
duced by  the  sale,  to  the  same  extent  as  the  legal  Hen.  £JUs- 
worth,  V.  Gook,  8  Paige,  643.* 

Section  15.  Compelling  completion  of  purchase.  It  is  the 
duty  of  the  referee  to  have  a  conveyance  of  the  premises  sold, 
legally  acknowledged,  ready  for  delivery.  On  refusal  of  the 
purchaser  to  take  the  deed,  the  court  upon  motion  will  inter- 
pose and  compel  him  to  complete  the  purchase  unless  good  rea- 
son exists  why  he  should  be  excused. 

Good  reason  to  excuse  the  purchaser  exists  when  an  unreason- 
able delay  occurs  in  perfecting  the  title.  In  Jackson  v.  Edwards, 
22  Wend.  498,  ten  months'  delay  occurred  and  the  court  refused 
to  compel  the  vendee  to  complete  the  purchase.  So,  where  the 
completion  of  the  sale  had  been  delayed  so  long  by  fault  of  the 
parties  that  the  vendee  could  not  have  the  benefit  of  his  pur- 
chase substantially  as  if  the  sale  had  been  completed  at  the 
time  contemplated  by  the  terms  of  sale,  Jackson  v.  Edwards, 
7  Paige,  387.  Informality  in  the  service  of  process  is  a  sufficient 
excuse.  Cook  v.  Earren,  34  Barb.  95 ;  21  How.  286 ;  12  Abb. 
359  ;  Sanford  v.  White,  46  How.  205  ;  S.  C,  1  Pars.  Sup.  Ct.  647. 

A  purchaser  has  a  right  to  receive  at  the  hands  of  the  court  a 
title  free  from  all  reasonable  objections.  Blakeley  v.  Qalder,  13 
How.  476  ;  AUhause  v.  Radde,  3  Bosw.  410,  430.  He  will  not 
be  compelled  to  complete  a  purchase,  when  the  premises  are  not 
sold  at  his  own  risk,  should  they  be  incumbered,  or  should  no 
title  pass  by  the  sale,  or  should  there  b^  difficulty  in  obtaining 
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possession.  •  McOown  v.  WilJdns,  1  Paige,  120  ;  Rogers  v. 
McLean,  31  Barb.  304,  306.  Where  a  party  omitted  to  file 
papers  required  by  statute  to  be  filed  it  was  considered  a  mere 
irregularity,  amendable,  and  not  impairing  the  validity  of  a  sale. 
CrogJian  v.  Livingston,  17  IST.  Y.  (3  Smith)  218.  Formal  defects 
in  the  verification  of  a  petition  for  the  appointment  of  a  guard- 
ian were  not  necessarily  grounds  for  discharging  the  purchaser. 
Rogers  v.  McLean,  11  Abb.  440.  As  to  amendable  defects,  see 
Bogert  v.  Bogert,  45  Barb.  121  ;  Alvord  v.  Beach,  5  Abb.  451 ; 
Man  WycTc  v.  Hardy,  20  How.  222  ;  11  Abb.  478  ;  Nolle  v.  Grom- 
well,  26  Barb.  475  ;  6  Abb.  59.  A  purchaser  would  not  be  held 
if  there  were  danger  that  the  property  would  be  held  liable 
for  the  debts  of  a  former  deceased  owner  of  the  premises,  where 
the  action  for  partition  is  brought  by  his  heirs  at  law.  Hall  v. 
Partridge,  10  How.  188.  See  Bogardus  v.  Parker,  7  How. 
305,  307. 

A  purchaser  was  held  discharged  from  his  bid  where  no  guard- 
ian ad  litem  had  been  appointed  for  infant  defendant ;  and  this, 
even  where  the  .defendant  had  afterward  attained  his  majority, 
and  ofifered  to  release  his  interest.  KoTiler  v.  Kohler,  2,  Edw. 
Oh.  69  ;  Rogers  v.  McLean,  31  Barb.  304,  307. 

A  purchaser  cannot  object  to  the  title  merely  on  the  ground 
of  a  possibility  of  some  person  not  a  party  to  the  suit  having 
an  interest  in  the  premises,  there  being  no  probability  of  such 
an  interest.  DunTiam  v.  Minard,  4  Paige,  441.  An  error  in 
stating  the  interests  and  shares  of  the  parties,  or  any  omission 
to  state  what  on  motion  the  plaintiff  would  be  compelled  to 
insert  by  way  of  amendment,  is  not  an  irregularity  which  can 
afl"ect  the  title.     Noble  v.  CromweU,  6  Abb.  59  ;  26  Barb.  475. 

A  sale  will  not  be  set  aside  because  of  the  absence  from  the 
sale  of  the  guardians  of  interested  infants,  unless  such  non-at- 
tendance occasions  a  diminished  price  for  the  property.  Stry- 
Jcer  V.  Storm,  1  Abb.  JST.  S.  424. 

Where  a  referee  adjourns  a  sale  in  partition,  after  sales  of  part 
of  the  premises,  to  a  particular  time,  and  upon  confirmation  of 
the  sales  made,  the  court  directs  the  sale  of  the  remaining 
premises  to  stand  over  to  a  future  time,  the  adjournment  of  the 
referee  is  nullified,  and  a  sale  at  a  later  day  than  the  day 
appointed  by  adjournment,  made  upon  publication  of  notice  for 
six  weeks  as  directed  by  the  decree,,  is  regular.  Herbert  v. 
SmitJi,  6  Lans.  494. 
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An  omission  to  state  tliat  there  were  no  incumbrances  is  imma- 
terial. Noble  V.  Cromwell,  6  Abb.  59.  So,  an  omission  to  annex 
searches  to  the  referee's  report.  Noble  v.  Cromwell,  6  Abb.  59  ; 
afiirmed,  27  How.  289.  Or  omitted  to  advertise  for  liens.  Alnord 
V.  Beach,  5  Abb.  451  ;  Noble  v.  Cromwell,  27  How.  289.  A  pur- 
chaser, not  a  tenant  in  common  at  the  commencement  of  the 
action,  but  holding  a  deed  of  a  portion  of  the  premises  purchased 
during  the  pendency  of  the  action  from  some  of  the  heirs, 
defendants  in  the  suit,  cannot  object  to  the  validity  of  the  sale 
on  the  ground  that  he  was  not  made  a  party,  especially  when 
the  deed  expressed  in  terms  that  the  conveyance  was  made  sub- 
ject to  the  proceedings  in  partition.  Noble  v.  Cromwell,  27 
How.  289. 

Irregularities  in  a  judgment  of  sale  or  in  the  proceedings  upon 
which  it  was  founded,  not  affecting  the  jurisdiction  of  the  court 
over  the  parties  or  the  subject-matter,  do  not  affect  the  title. 
Alvord  V.  Beach,  5  Abb.  451.  Non-joinder  of  parties  will  ren- 
der a  judgment  of  sale  void  as  to  those  parties  and  will  justify 
a  purchaser  in  refusing  to  take  title.  Alvord  v.  Beach,  5  Abb. 
451.  It  would  seem  that  a  vendee,  discharged  from  his  pur- 
chase on  account  of  defects-  in  the  title,  is  entitled  to  receive  a 
return  of  his  deposit,  with  Interest  from  the  time  the  sale  was  to 
be  completed,  and  the  expenses  of  investigating  the  title  and  the 
costs  of  his  motion  to  be  discharged.  Bogers  v.  McLean,  10 
Abb.  306,  reversed  on  another  point,  11  id.  440. 

As  to  the  practice  to  compel  a  completion  of  a  purchase  the 
plaintiff  should,  on  notice  to  the  purchaser,  make  a  motion  for 
an  order  that  he  be  compelled,  within  a  given  time,  to  pay  the 
money  into  court,  or  to  the  referee,  and  be  let  into  possession. 
2  Van  Sant.  Eg.  63.  The  order  may  be  enforced  by  process. 
Executors  of  Brasher  v.  Oortlandt,  2  Johns.  Ch.  505.  If  the 
purchaser  had  no  design  to  delay  or  baffle  the  proceedings,  and! 
was  unable  to  comply  with  the  terms  of  sale,  it  would  seem  that 
he  may  be  discharged  on  payment  of  costs.  Deaver  v.  Rey- 
nolds, 1  Bland.  50.  Instead  of  proceeding  to  compel  the  pur- 
chaser to  complete  the  sale,  the  court,  if  a  re-sale  is  deemed 
more  beneficial  to  the  interests  of  the  parties,  in  case  of  the  neg- 
lect or  refusal  of  the  purchaser  to  ^comply,  will  deprive  him  of 
the  benefit  of  his  bid  and  order  a  re-sale.  JacTcson  v.  Edwards, 
7  Paige,  386  ;  3  Van  Sant.  Eq.  63. 

The  following  forms  are  given  : 
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Form  of  affidavit  for  motion  to  'compel  purchaser  to  complete 

sale. 
{Title  of  the  cause.) 

CoirWTT   OF   E.ENSSELAEE,    SS.  : 

Charles  L.  Alden,  of  Troy,  in  said  county,  one  of  the  attorneys 
for  the  plaintiff,  being  duly  sworn,  says  :  That  on  the  day 
of  J  18     ,  he  attended  at  the  office  of  Alva  H.  Tremain, 

Esq.,  the  referee  mentioned  in  the  annexed  conditions  of  sale, 
with  the  conveyances  therein  mentioned,  properly  executed  and 
acknowledged,  and  ready  to  be  delivered  to  the  purchaser, 
Daniel  P.  Wight,  who  signed  the  agreement,  thereunder  written, 
and  hereto  annexed  ;  but  said  purchaser  did  not  attend.  That 
deponent  left  said  conveyances  at  the  office  of  said  referee  at  12 
A.  M.  of  that  day,  with  instructions  to  him  to  deliver  the  same 
to  said  purchaser  on  his  demand  and  payment  of  the  residue  of 
said  purchase-money  ;  that  said  referee,  as  deponent  is  informed 
by  him,  was  in  attendance  at  his  office  all  that  day  ;  but  said 
purchaser  did  not  call  to  receive  his  said  deed  and  pay  the  resi- 
due of  said  purchase-money  ;  nor  has  he  at  any  time  done  so  as 
deponent  is  also  informed  by  said  referee,  but,  on  the  contrary, 
refuses  to  complete  his  said  purchase. 

Sworn,  etc.  Chables  L.  Aldew. 

Form  of  notice  of  motion  to  compel  purchaser  to  complete  his 

purchase. 
{Title  of  the  cause.) 
To  Daniel  P.   Wight  : 

Take  notice,  that  upon  the  foregoing  affidavit  {or  certificate) 
with  conditions  of  sale,  and  agreement  thereto  annexed,  and  the 
judgment  heretofore  rendered  in  this  action,  and  referee' s  report 
of  sale,  and  order  confirming  the  same,  a  motion  will  be  made  at 
the  next  special  term  of  this  court,  at,  etc.,  on,  etc.,  for  an  order 
requiring  you  to  complete  your  said  purchase,  on  or  before  a 
day  therein  to  be  named,  and  in  default  thereof  that  an  attach- 
ment issue  against  you,  or  for  such  other  or  further  order  as 
the  court  shall  think  proper  to  make,  with  the  costs  of  the  motion. 

Date,  etc.  Gale  &  Alden, 

Plaintiff"' s  Attorneys. 

Order  requiring  a  purchaser  to  complete  his  purchase. 
{Title  of  the  cause.) 

It  appearing  that  Daniel  P.  Wight  became  a  purchaser  at  a 
referee's  sale  herein  of,  etc.,  for  the  sum  of  dollars,  paying 

ten  per  cent  deposit,  in  conformity  with  the  conditions  of  sale  ; 
but  that  he  has  not  completed  such  purchase  in  conformity 
therewith ;  and  on  reading  and  filing  affidavits  of,  etc.,  and  after 
hearing  counsel  for  the  respective  parties,  and  due  deliberation 
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having  been  had ;  it  is  ordered  that  the  said  Daniel  P.  Wight 
complete  his  said  purchase,  by  paying  the  remainder  of  the  par- 
chase-money,  with  interest  thereon  from  the  day  he  should  have 
completed  his  purchase,  and  receive  the  referee' s  deed,  at  the 
referee's  office,  on  or  before  the  day  of  ?  18  ,  with, 
dollars  costs  to  the  plaintiff,  to  be  paid  by  the  said  purchaser, 
and  that,  in  default  thereof,  an  ex  parte  application  for  an  attach- 
ment against  the  said  Daniel  P.  Wight  may  be  made  to  the 
court  in  the  premises. 

Form  of  certificate  of  referee  that  purchaser  still  refuses  to 

complete  his  purchase. 
{Title  of  the  cause.) 

The  undersigned,  referee,  appointed  by  the  judgment  in  this 
action,  to  sell  the  premises  therem  described,  certifies  and  reports 
that  Daniel  P.  Wight  neglects  and  refuses  to  complete  his  pur- 
chase of  a  portion  of  said  premises,  by  paying  the  residue  of  the  • 
purchase-money,  and  accepting  a  conveyance  thereof,  pursuant 
to  his  agreement,  upon  the  conditions  of  sale  annexed  to  the 
certificate  heretofore  made  by  me  {or  affidavit  of,  etc.)  bearing 
date  the,  etc.     That  on  the         day  of  ,  18      {the  day  speci- 

fied in  the  order)  the  undersigned  tendered  said  conveyance, 
duly  executed  and  acknowledged  {or  had  the  same  ready  for 
delivery  at  his  office,  etc.),  and  demanded  the  residue  of  the 
purchase-money,  but  the  said  Daniel  P.  Wight  refused  to  pay 
the  same  and  accept  said  conveyance. 

Dated,  etc.  Alva  H.  Teemaiht, 

Referee. 

Form  of  order  if  attachment  against  defaultmg  purchaser. 
(Title  of  the  cause.)  {Caption.) 

On  reading  and  filing  an  affidavit  showing  that  Daniel  P. 
Wight  had  not  complied  with  an  order  in  this  action,  dated,  etc., 
whereby  he  was  ordered,  etc.  _;  now,  on  motion  of  Gale  &  Alden, 
of  counsel -for  the  plaintiff,  it  is  ordered  that  a  warrant  of  attach- 
ment and  commitment,  directed  to  the  sheriff  of  the  county  of 
Rensselaer,  issue  against  the  said  Daniel  P.  Wight,  on  account 
of  the  contempt  aforesaid. 

Section  16.  Disposition  of  proceeds  of  sale.  The  proceeds  of 
the  sale,  after  deducting  the  costs,  are  to  be  divided  among  the 
parties,  whose  rights  and  interests  shall  have  been  sold,  in  pro- 
portion to  their  respective  rights  in  the  premises  ;  and  the  shares 
of  such  of  the  said  parties  as  are  of  full  age,  are  to  be  paid  to 
them  or  to  their  legal  representatives,  by  the  commissioners,  or 
are  to  be  brought  into  court  for  their  use.  2  R.  S.  327  (337), 
§  63  ;  Robinson  v.  McGregor,  16  Barb.  631.    The  procf^eds  of 
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the  sale,  being  personal  property,  are,  upon  the  death  of  any  of 
the  parties,  to  be  paid  to  their  personal  representatives,  not  to 
their  heirs  as  such.    RoUnsbn  v.  McGregor,  16  Barb.  531,  535. 

The  referee  or  commissioners  should  take  receipts  of  all 
payments,  and  the  necessary  consents  and  other  vouchers  vrhich 
are  to  be  annexed  to  his  final  report.    2  Van  Sant.  Eq.  63. 

Moneys  brought  into  court  are  to  be  deposited  with  the 
treasurer  of  the  county  in  which  the  premises  are  situated.  If 
they  are  located  in  the  city  of  New  York,  with  the  chamberlain. 
Laws  of  1848,  ch.  277  ;  Laws  of  1847,  ch.  280,  §  71 ;  1  R.  S.  370 
(343),  §  29  ;  Sup.  Ct.  Rules,  No.  82. 

Section  17.  Final  report.  The  referee  should  make  a  final 
report  of  his  proceedings  subsequent  to  his  report  of  sale.  Jt 
should  be  filed  with  the  clerk,  and  notice  thereof  given.  Sup. 
Ct.  Rules,  No.  39. 

Form  of  final  report  of  referee. 

{Title  of  the  cause.) 

To  the  Supreme  Courtof  the  State  of  New  TorJc  : 

In  pursuance  of  an  order  of  this  court  made  in  the  above 
cause,   dated  the  day  of  ,18       ,  I,  the  subscriber, 

referee,  do  report : 

That  in  obedience  to  the  said  order,  I  have  executed,  acknowl- 
edged and  delivered  to  Daniel  P.  Wight,  the  purchaser  of  the 
premises  ordered  to  be  sold  by  me,  a  deed  of  the  said  premises, 
on  receiving  from  him  the  sum  of  dollars,  the  price  for 

which  the  said  premises  were  sold  to  him,  as  mentioned  in  my 
former  report  of  such  sale,  and  upon  his  complying  with  all 
the  conditions  upon  which  the  said  deed  was  to  be  delivered. 

I  further  report  that  I  have  paid  to  the  attorneys  for  the 
plaintiff  in  this  suit  the  sum  of  dollars,  for  the  costs  and 

expenses  of  the  proceedings  in  this  action,  and  have  taken  a 
receipt  therefor,  which  is  hereunto  annexed  ;  that  I  have  retained 
from  the  proceeds  of  said  sale  the  sum  of  dollars,  for  my 

fees  and  disbursements  upon  said  sale. 

And  I  further  report  that  I  have  paid  to  Y.  Z.,  the  plaintiff  in 
this  action,  the  sum  of  dollars,  being  his  share  of  the 

said  proceeds,  after  the  deduction  aforesaid,  and  have  taken  his 
receipt  therefor,  which  is  hereto  annexed.  I  further  report  that 
I  have  brought  into  court  and  paid  to  the  treasurer  of  the 
county  of  Rensselaer  the  sum  of  dollars,  being  the  share 

or  interest  of  U.  V.  in  the  residue  of  the  said  proceeds,  as  afore- 
said, and  have  taken  a  receipt  for  the  same,  which  is  hereto 
annexed.  {Add  a  similar  order  as  to  the  shares  of  absentees 
and  unknown  owners.) 
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That  I  have  also  brought  into  court  for  fhe  use  of  S.  T.,  an 
infant  defendant  in  this  action,  and  have  paid  to  the  said  treas- 
urer (or,  that  I  have  paid  to  the  general  guardian  of  S.  T. ,  an 
infant  and  one  of  the  defendants  herein,  for  the  use  of  such 
infant)  the  sum  of  dollars,  being  the  share  or  interest  of 

the  said  S.  T.  in  the  residue  of  „the  said  proceeds,  and  have 
taken  a  receipt  therefor,  which  is  hereto  annexed. , 

{If  a  credit  was  given  for  any  portion  of  the  purchase- 
money,  on  the.security  directed  to  be  taken  hy  the  court,  state 
the  facts  with  reference  thereto.) 

And  I  do  further  report  that  the  defendant,  M.  N.,  being 
willing  to  accept,  in  lieu  of  her  dower  interest  in  the  said  prem- 
ises, I  computed  the  value  of  the  said  dower  interest  upon  the 
principles  of  law  applicable  to  life  annuities,  and  ascertained 
the  same  to  be  dollars.    And  the  said  M.  N.,  having 

consented  to  accept  that  sum,  I  have  paid  the  same  to  her,  and 
have  taken  a  release  from  her,  duly  executed  and  acknowledged, 
and  approved  by  me,  of  all  her  right,  title  and  interest,  of,  in 
and  to  the  said  premises,  and  every  part  thereof,  which  release 
is  hereto  annexed. 

All  which  is  respectfully  submitted, 

Alva  H.  Tremaik, 

Dated,  etc.  '  Referee. 

Section  18.  Confirmation  of  report.  Doubtless  the  referee's 
report  will  stand  confirmed,  if  no  exceptions  are  filed  thereto 
within  eight  days  after  notice  of  the  filing  of  the  report.  Sup. 
Ct.  Rules,  No.  39.  Still,  a  preferable  practice  would  be  to 
obtain  an  order  of  confirmation  from  the  court.  This  order,  with 
the  final  report,  as  well  as  the  report  of  sale  and  order  confirm- 
ing same,  may  be  attached  to  the  judgment,  and  thus  form  a 
complete  and  perfect  record.    2  Van  Sant.  Eq.  64. 

Form  of  order  confirming  final  report. 

{Title  of  the  cause.)  {Caption.) 

On  reading  and  filing  the  report  of  Alva  H.  Tremain,  Esq., 
referee,  duly  appointed  by  an  order  of  this  court,  dated  the 
day  of  ,  18        ,  by  which  report  it  appears  that  the  said 

referee  has  executed,  acknowledged  and  delivered  to  Daniel  P. 
Wight,  the  purchaser  of  the  premises  sold  by  the  said  referee, 
a  deed  thereof,  and  that  he  has  distributed  the  net  proceeds  of 
the  sale  of  the  said  premises,  in  the  manner  directed  by 
the  order  of  the  court,  and  that  the  said  referee  has  annexed 
to  his  report  the  receipts  of  the  several  persons  to  whom  the 
said  net  proceeds  were  directed  to  be  paid.  Now,  on  motion  of 
Gale  &  Alden,  attorneys  for  the  plaintiflF,  it  is  ordered  that  the 
said  report  be  and  the  same  is  hereby  approved  and  confirmed. 

Vol.  v.  — 18 
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ARTICLE   Xr. 

MATTEKS   INCIDENT  TO.  PAKTITION. 

Section  1.  Amendments.  This  subject  has  been  incidentally 
touched  upon  already,  especially  in  section  15  of  the  previous 
article.  The  Revised  Statutes  provide  that  either  before  or  after 
the  trial  of  an  issue,  the  court  may  permit  the  complaint  and  all 
subsequent  proceedings  to  be  amended,  so  as  to  represent  truly 
the  rights  claimed  by  any  party.  2  R.  S.  320  (329),  §  19.  The 
court  may  allow  any  amendment  of  the  pleadings  or  proceedings 
so  as  to  make  defendant  thereto  any  person  vs^ho  shall  have 
appeared  in  the  course  of  the  proceedings  to  be  interestedjn  the 
premises,  by  any  will,  deed  or  grant  from  any  person  who  is  a 
defendant  in  such  partition,  and  who  might  originally  have  been 
made  defendant,  if  his  interest  had  then  existed  or  been  known ; 
but  no  person  shall  be  so  made  defendant  without  forty  days' 
notice  of  the  motion  to  that  effect  being  personally  served  upon 
him,,  or  published  three  months,  as  in  the  case  of  an  original 
application.  2  R.  S.  320  (330),  §  20.  See  Laws  of  1847,  ch.  430, 
§  3,  and  Waring  v.  Waring,  3  Abb.  246.  After  any  such  amend- 
ment, any  party  whose  rights  are  affected  thereby,  and  who  has 
not  had  an  opportunity. to  sustain  his  claim,  will  be  entitled  to 
have  an  issue  made  up  and  tried,  to  determine  such  right ;  and 
the  court  may,  after  an  amendment  in  any  other  case,  where  it 
may  be  -deemed  proper,  order  a  trial  to  be  had.  2  R.  S.  320 
(330),  §  21. 

An  omission  on  the  part  of  a  guardian  to  file  the  statutory 
bond  may  be  corrected  by  direction  of  the  court.  The  bond 
will  be  filed  as  of  the  same  date  with  the  order  appointing  the 
guardian.     Laws  of  1852,  ch.  277,  §  3. 

By  special  statute,  section  173  of  the  Code  has  been  made 
applicable  to  the  title  of  the  Revised  Statutes  on  the  subject  of 
partition  now  under  consideration.  Laws  of  1857,  ch.  679,  §  1. 
This  was  perhaps  a  needless  use  of  legislation,  inasmuch  as  all 
the  provisions  of  the  Code  (§§  169-177)  on  the  subject  of  amend- 
ments were  already  applicable  to  such  actions.  Code,  §  448. 
See  Jennings  v.  Jennings,  2  Abb.  6  ;  GrogJian  v.  Livingston,  17 
N".  Y.  (3  Smith)  218.  Section  173,  above  referred  to,  authorizes 
the  court,  either  before  or  after  judgment,  in  furtherance  of 
justice  and  on  such  terriis  as  it  may  think  proper,  to  amend  any 
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pleading,  process  or  proceeding,  by  adding  'or  striking  out  the 
■  name  of  any  party,  or  by  correcting  a  mistake  in  the  name  of 
a  party,  or  a  mistake  in  any  other  respect,  or  by  inserting  other 
allegations  material  to '  the  case,  or  where  the  amendment  does 
not  change  substantially  the  claim  or  defense,  by  conforming 
the  pleading  or  proceeding  to  the  facts  proved.  N.  Y.  Code, 
§  173  ;  Van  Wyck  v.  Hardy,  39  How.  392  ;  see  Herlert  v.  Smith, 
6  Lans.  493.  But  it  would  seem  that  after  trial  the  court  will 
not  allow  the  complaint  to  be  amended  by  inserting  allegations 
of  a  further  claim,  the  facts  of  which  were  known  to  the  plain- 
tiff before  the  commencement  of  the  action.  Bulen  v.  Burdell, 
11  Abb.  381.  See  references  found  in  section  15  of  the  preceding 
article. 

Section  2.  Abatement.  If  any  one  of  the  parties,  who  is  a 
tenant  in  common  of  the  premises,  dies  pending  the  action,  it 
must  be  revived  against  his  heirs.  A  sale  after  his  death,  and  after 
the  bill  has  been  taken  as  confessed  against  him,  without  revivor, 
is  void  against  such  heirs.  Bequa  v.  Holmes,  16  IST.  Y.  (2  Smith) 
193  ;  S.  C,  26  N.  Y.  (12  Smith)  338.  The  heirs  are  not  required 
to  avoid  the  decree  for  sale  by  motion  in  the  original  suit,  writ 
of  error  or  appeal,  but  can  impeach  its  validity  in  ati  action  of 
ejectment  for  the  land  of  their  ancestor.  lb.  In  order  to  pro- 
ceed, upon  the  death  of  a  defendant,  an  order  must  be  obtained 
within  one  year  under  section  121  of  the  Code.  Gordon  v. 
Sterling,  13  How.  405. 

On  the  death  of  a  plaintiff  in  an  action  for  partition,  and  an 
account  of  rents,  the  heir  may  revive  the  suit  as  to  the  par- 
tition, and  the  personal  representatives  as  to  the  account. 
Hoffman  v.  Tredwell,  6  Paige,  308.  See  Thtoing  v.  Thwing,  9 
Abb.  323  ;  S.  C,  18  How.  458,  in  section  8  of  preceding  article. 

Upon  the  abatement  of  proceedings  in  partition  by  the  death 
of  one  of  the  tenants  in  common,  the  rights  of  the  new  parties 
must  be  ascertained  by  means  of  a  new  reference  before  com- 
missioners can  proceed  with  a  partition  or  report  the  necessity 
of  a  sale.    Reynolds  v.  Beynolds,  5  Paige,  161. 

Section  3.  Costs.  When  final  judgment  for  partition  is  ren- 
dered, the  court  mil  adjudge  each  of  the  parties  therein,  other 
than  the  petitioners,  to  pay  to  such  petitioners  a  proportion  of 
the  costs  and  charges  of  the  proceedings,  to  be  ascertained  by 
the  court,  according  to  the  respective  rights  of  the  parties  ;  and 
the  proportion  of  such  costs  assessed  upon  the  unknown  owners 
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to  be  chargeable  upon  the  part  remaining  undivided  ;  and  upon 
such  judgment  execution  may  issue  as  in  personal  actions,  and 
may  be  levied  upon  the  property  of  the  parties  respectively 
charged  with  such  costs,  and  upon  any  share  or  part  of  the 
premises  allotted  on  any  such  division,  to  any  ov^ner  unknown 
or  not  named,  and  upon  every  portion  remaining  undivided,  for 
the  proportion  adjudged  to  be  paid  by  such  owners,  or  charge- 
able to  the  part  remaining  undivided,  i  And  a  sale  of  such 
premises  thereupon  shall  be  as  valid  as  if  such  unknown 
owner  had  been  named  in  the  proceedings  and  in  such  execu- 
tion. 2  R.  S.  328  (338),  §  72.  If  the  plaintiffs  are  nonsuited,  or 
suffer  a  discontinuance,  or  a  verdict  passes  against  them,  or 
judgment  is  rendered  against  them  on  demurrer,  they  shall  pay 
costs,  to  be  recovered  and  collected  as  in  personal  actions.  2  R. 
S.  329  (339),  §  73.  So  likewise  the  plaintiffs  must  pay  the  costs 
incurred  by  parties  unnecessarily  made  defendants,  in  their 
defense.  These  costs  will  not  be  charged  upon  the  fund  or 
against  the  co-defendants.  Otherwise  if  the  unnecessary  par- 
ties are  brought  in  at  the  request  of,  or  on  account  of,  the  other 
defendants.  Hamersley  v.  Hamersley,  7  N".  Y.  Leg.  Obs.  127.  The 
plaintiff  must  pay  the  additional  costs  occasioned  when  he 
causes  litigation  by  setting  up  an  unfounded  claim.  Crandall 
V.  Hoysradt,  1  Sand.  Oh.  40. 

When  the  premises  are  sold,  the  costs  and  expenses  of  the 
proceedings  are  to  be  deducted  from  the  proceeds  of  the  sale, 
and  must  be  paid  by  them  in  the  first  instance  to  the  plaintiff  or 
to  his  attorney.    2  R.  S.  327  (337),  §  62. 

Where  an  actual  partition  is  ordered,  the  costs  of  the  plain- 
tiff and  of  all  the  defendants  who  have  appeared  in  the  cause, 
are  to  be  taxed  as  between  party  and  party,  and  the  aggregate 
amount  of  the  several  bills  apportioned  and  charged  upon  the 
parties  to  the  suit,  according  to  their  respective  rights  and 
interests  in  the  premises,  and  the  parties  whose  taxed  bills 
exceed  their  ratable  proportions  of  the  whole  costs,  are  entitled 
to  execution  against  those  whose  taxed  bills  are  less.  Tibhits  v. 
TihUts,  7  Paige,  204. 

The  plaintiff's  attorney  acquires  a  lien  for  his  fees  and  dis- 
bursements on  the  plaintiff's  share  of  the  property  in  suit;  nor 
can  the  plaintiff  divest  such  lien  by  an  assignment  of  his  interest 
pending  the  action.     GreigTiton  v.  Ingersoll,  20  Barb.  541. 

A  dowress,  when  a  necessary  party,  is  chargeable  with  a 
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portion  of  tlie  costs.  Tanner  v.  Niles,  1  Barb.  560.  The  court 
has  no  discretionary  power  to  charge  the  plaintiff  with  entire 
costs  on  the  ground  that  he  unreasonably  refused  to  make 
partition  by  deed.     McOowan  v.  Morrow,  3  Code  R.  9. 

Upon  appeal,  the  court  may  direct  costs  to  be  paid  by  either 
of  the  parties,  or  by  any  one  or  more  defendant  or  plaintiff  to 
his  co-defendant  or  co-plaintiff.  2  R.  S.  329  (339),  §  78.  And 
the  court,  in  its  discretion,  may  allow  costs  or  not.  N.  Y.  Code, 
§§  306,  448.  See  Pratt  v.  Bamsdell,  16  How.  59.  And  the  costs 
are  regulated  by  the  Code,  as  in  other  equity  actions.  N.  Y. 
Code,  §§  303-322.  See  especially  §§  308  and  309,  determining  the 
amount  of  costs  and  extra  allowance ;  see  art.  4,  §  8,  for  fees  of 
commissioners  and  their  assistants.  An  act  passed  in  1869, 
eh.  569,  in  relation  to  fees  of  referees  in  partition,  has  been 
declared  unconstitutional.  OasMn  v.  Meek,  42  N.  Y.  (3  Hand) 
186;  S.  C,  8  Abb.  F.  S.  312. 

Section  4.  Application  to  court  for  shares  subject  to  Incum- 
brances. 

a.  Application,  how  made.  If  there  are  incumbrances  exist- 
ing upon  the  interest  or  estate  of  any  of  the  parties,  in  the 
premises,  the  court  is  directed,"  in  its  order  of  sale,  to  instruct 
the  commissioners  (or  referee)  to  bring  into  court  the  portion  of 
the  moneys  arising  from  the  sale  of  the  estate  and  interest  of  • 
such  party,  after  deducting  the  portion  of  the  costs,  charges  and 
expenses  to  which  it  is  liable.  2  R.  S.  324  (334),  §  44.  Such 
party  may  apply  to  the  court,  to  order  such  moneys,  or  such 
part  thereof  as  he  claimed,  to  be  paid  to  him.  Such  application 
shall  be  accompanied  by  an  aflfidavit,  stating  the  amount  actually 
due  on  each  incumbrance,  the  owner  of  such  incumbrance,  and 
his  residence,  as  far  as  known  to  such  party.  Also  it  shaU  be 
accompanied  by  proof,  by  affidavit,  of  the  due  service  of  a 
notice  on  each  owner  of  any  incumbrance,  of  the  intention  to 
make  such  application,  at  least  fourteen  days  previously.  If 
such  owner  reside  in  the  State,  such  notice  must  be  served 
personally ;  or  if  he  be  absent  from  his  residence,  by  leaving  a 
copy  there,  with  some  person  of  proper  age.  If  such  owner 
reside  out  of  this  State,  such  notice  may  be  served  upon  him 
personally,  twenty  days  previously,  or  by  publishing  the  same 
in  the  State  paper,  four  weeks  successively,  once  in  each  week. 
2  R.  S.  324  (334),  §  45. 

The  following  are  necessary  forms  in  these  proceedings : 
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Form  of  affidavit  on  application  to  court  for  moneys. 
(Title  of  the  cause.) 
CorjwTY  OF  Rensselaee,  ss.  : 

Henry  T.  West,  of  Troy,  in  said  county,  being  duly  sworn, 
deposes  and  says :  That  he  is  one  of  the  defendants  abo^e 
named  ;  that  this  action  was  commenced  for  the  partition  of  real 
estate  situate  in  said  county  of  Rensselaer,  which  real  estate 
was  owned  by  the  parties  herein  as  tenants  in  common  ;  that  the 
share  or  interest  of  defendant  in  said  real  estate  was  the 
undivided  one-fifth  part  thereof;  that  as  deponent  is  informed 
and  believes,  such  proceedings  were  had  in  said  cause,  that  the 
said  real  estate  was  sold  by  and  under  the  order  of  this  court ; 
and  the  share  or  portion  of  the  purchase-money  belonging  to 
deponent,  after  deducting  the  costs  and  charges  to  which  it  was 
liable,  and  which  amounted  to  dollars,  was  ordered  to  be 

brought  into  court  and  paid  to  the  treasurer  of  said  county ; 
and  the  same  is  now  in  the  possession  of  said  treasurer,  as 
deponent  is  informed  and  believes. 

And  deponent  further  says  that  the  share  or  interest  of 
deponent  in  said  premises  as  aforesaid,  was  incumbered  at  the 
tifne  of  said  sale  by  a  judgment  in  favor  of  E.  K.  West,  of  said 
city,  against  deponent,  and  which  judgment  was  docketed  in 
the  clerk's  office  of  said  county  on  the  first  day  of  June,  18  , 
as  by  reference  to  the  papers  on  file  in  this  cause  will  more  fully 
appear ;  that  the  said  judgment  is  now  owned  by  the  said  E.  K. 
West,  who  resides  at  Troy  aforesaid,  and  the  true  amount 
actually  due  thereon  is  the  sum  of  dollars,  with  interest 

due  thereon  from  the  first  day  of  June,  18  ;  that  there  are 
no  other  incumbrances  chargeable  upon  the  share  of  deponent, 
as  aforesaid,  as  he  verily  believes. 

Sworn,  etc.  Henry  T.  West. 

Form  of  notice  of  sucTi  application. 
{Title  of  the  cause.) 
To  E.  K.  West,  of  Troy: 

SiE  —TaJce  notice,  that  I  shall  apply  to  the  supreme  court,  at 
the  next  special  term  thereof,  to  be  held  at  the  court-house  in 
the  city  of  Troy,'  on  the  first  day  of  May  next,  or  as  soon  there- 
after as  counsel  cg,n  be  heard,  for  an  order  that  the  share  or 
portion  of  moneys  belonging  to  Henry  T.  West,  in  the  suit  for 
partition  of  certain  real  estate  situated  in  the  county  of  Rens- 
selaer, commenced  by  John  Kerr,  of  Troy,  against  said  Henry 
T.  West  and  (other  defendants),  and  now  deposited  with  the 
treasurer  of  said  county,  be  paid  to  the  said  Henry  T.  West, 
after  deducting  therefrom  the  amount  actually  due  to  you  on 
the  judgment  mentioned  in  the  affidavit,  with  a  copy  whereof 
you  are  herewith  served.         Yours,  etc.,        W.  W.  W.,  Jr., 

Dated,  etc.  Attorney  for  Henry  T.  West. 


.M 
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Form  of  afldavit  of  service  of  notice. 


Form  of  affidavit  of  service  of  notice. 
County  of  Rensselaee,  5*.  ; 

Arthur  Wight,  of  Troy,  in  said  county,  being  duly  sworn, 
deposes  and  says :  That  on  the  second  day  of  May,  18  ,  he 
served  upon  B.  K.  West,  of  said  city,  a  notice,  of  which  the 
annexed  notice  marked  "A"  is  a  copy,  by  delivering  such 
notice  to  the  said  West,  personally,  and  leaving  the  same  with 
him  at  said  Troy  in  said  county  {or,  that  on  the  second  day  of 
May,  18  ,  he  served  upon  E.  K.  West,  of  said  city,  a  copy 
of  the  notice  hereto  annexed,  by  leaving  such  copy  at  his 
residence  in  Troy,  in  said  county,  in  charge  of  the  wife  of  the 
said  West,  the  said  West  being  absent  from  his  residence  at  the 
time.) 

And  deponent  further  says  that  at  the  time  and  place  of 
serving  said  notice,  as  aforesaid,  he  also  served  upon  the  said 
West,  in  like  manner  as  aforesaid,  a  copy  of  the  affidavit  hereto 
annexed.  Akthub  Wight. 

Sworn,  etc. 

Form  of  order  to  show  cause. 
{Title  of  the  cause.)  {Caption.) 

On  reading  the  affidavit  of  Henry  T.  West,  dated  the 
day  of  ,18        ,  annexed  hereto,  and  on  motion  of  W.  W. 

W.,  Jr.,  Esq.,  attorney  for  said  Henry  T.  Westj  it  is  ordered 
that  the  plaintiff  in  this  action  show  cause,  at  the  next  special 
term  of  this  court,  to  be  held  at  the  court-house  in  Troy,  on  the 
day  of  ,18        ,  why  the  share  or  portion  of  moneys 

belonging  to  the  said  Henry  T.  West,  in  this  action,  and  now- 
deposited  with  the  treasurer  of  the  county  of  Rensselaer,  should 
not  be  paid  over  to  the  said  Henry  T.  West,  after  making  all 
proper  deductions  therefrom  ;  or  why  the  said  Henry  T.  West 
should  not  have  such  other  relief  as  may  be  proper. 

0.  R.  IwGALLS,  Justice  of  the  court. 

5.  Hearing  and  proceedings  thereon.  Upon  the  application 
and  proof  of  notice  being  given,  the  court  will  proceed  to  hear 
the  proofs  and  allegations  of  the  parties.  If  any  question  of 
fact  arises,  which,  in  the  opinion  of  the  court-,  cannot  be  satis- 
factorily determined  without  a  trial  by  jury,  the  court  will  a^ard 
a  feigned  issue,  to  be  tried  as  in  other  cases.  The  costs  of  the 
trial  will  be  paid  by  the  party  failing ;  which  payment  will  be 
enforced  by  attachment  as  in  other  cases.  2  R.  S.  325  (334), 
§46. 

Section  5.  Distribution  of  moneys  under  order.  When  the 
amount  of   existing   incumbrances   has  been   ascertained,  the 
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court  will  proceed  to  order  a  distribution  of  the  moneys,  so 
brought  into  and  remaining  in  court,  among  the  several  creditors 
having  incumbrances,  according  to  the  priority  thereof  respect- 
ively. 2  R.  S.  325  (334),  §  47.  Rule  84  of  the  supreme  court 
directs  the  manner  in  which  the  money  shall  be  paid,  the  parties 
to  whom,  and  of  drafts  upon  depositories. 

Section  6.  Discharge  of  incumbrances.  It  is  the  duty  of  the 
clerk  (connty  treasurer),  or  other  officer  of  the  court  by  whom 
any  incumbrance  shall  be  paid  off,  to  procure  satisfaction  thereof 
to  be  acknowledged  in  the  form  required  by  law,  to  cause  such 
incumbrance  to  be  duly  satisfied  or  canceled  of  record,  and  to 
defray  the  expense  thereof  out  of  the  portion  of  the  moneys  in 
court  belonging  to  the  party  by  whom  such  incumbrance  was 
payable.    2  R.  S.  325  (334),  §  48. 

The  proceedings  to  ascertain  and  settle  the  amount  of  incum- 
brances are  not  to  affect  any  other  party  in  the  action  for  parti- 
tion nor  delay  the  paying  over  or  investing  of  moneys  to  or  for 
the  beneiit  of  any  party  upon  whose  estate  in  the  premises  there 
shall  not  appear  to  be  any  existing  incumbrances.  2  R.  S.  325 
(335),  §  49. 

Section  7.  Receiver.  In  order  to  preserve  the  property  from 
serious  loss,  the  court  will  appoint  a  receiver,  during  the  pen- 
dency of  the  action  ;  as  where  a  portion  of  the  premises  cannot 
be  rented  in  consequence  of  the  refusal  of  one  of  the  co-tenants, 
defendant  in  the  proceedings,  to  unite  with  the  plaintiff;  or 
where  rents  cannot  be  collected  on  account  of  defendant's  inter- 
ference.    Pignolet  v.  BusJie,  28  How.  9. 

A  statute  passed  in  1863  has  enacted  that,  where  either  by 
actions  or  proceedings  in  partition  or  division,  or  for  the  con- 
struction of  a  last  will  and  testament,  an  estate  has  been  brought 
within  the  possession,  direction  or  control  of  the  supreme  court 
of  this  State,  which  shall  have  acquired  jurisdiction  over  the 
same,  suoh  supreme  court  may,  upon  the  death  of  the  surviving 
executor  of  said  last  will  and  testament,  and  during  the  pendency 
of  such  action  or  proceedings,  and  until  they  are  finally  car- 
ried into  effect,  appoint  a  receiver  of  said  estate  upon  such  terms 
and  conditions,  and  upon  such  notice  to  all  parties  interested  as 
said  court  shall  direct,  and  upon  such  order  as  to  security  or 
otherwise  as  to  said  supreme  court  may  seem  expedient  -,  and  to 
enable  it  to  carry  into  effect  its  orders  and  decrees  in  relation  to 
said  estate  such  receiver,  when  appointed,  shall  be  the  successor 
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in  interest  of  said  surviving  executor,  and  shall  have  like  power 
and  authority  as  administrators  with  the  will  annexed,  appointed 
by  the  surrogate,  but  subject  to  the  orders  of  said  supreme  court 
in  the  premises.     Laws  of  1863,  ch.  466,  §  1. 

Section  8.  Appeal.  Upon  this  subject  the  Revised  Statutes 
have  provided  : 

Upon  any  final  judgment  rendered,  that  partition  be  made,  or 
confirming  partition,  or  for  the  sale  of  any  premises,  or  confirm- 
ing such  sale,  a  writ  of  error  may  be  brought  by  any  of  the 
parties  to  such  judgment,  jointly  or  separately,  and  without  the 
consent  of  any  co-plaintiff  or  co-defendant,  within  the  same 
time  and  under  the  like  restrictions  as  in  cases  of  personal 
actions.    2  R.  S.  329  (339),  §  75. 

It  shall  not  be  necessary  for  a  plaintiff  or  defendant  bringing 
such  writ,  to  summon  and  serve  any  co-plaintiff  or  co-defend- 
ant.    2  R.  S.  329  (339),  §  76. 

Error  may  be  assigned  upon  such  writ  for  any  erroneous  adju- 
dication upon  the  rights  of  any  of  the  respective  defendants  or 
respective  plaintiffs,  and  the  court  shall  direct  the  person  whose 
interest  is  affected  by  such  adjudication,  to  plead  to  such  assign- 
ment of  errors,  and  to  appear  in  such  cause  as  a  defendant  in 
error.     2  R.  S.  329  (339),  §  77. 

No  doubt  the  above  provisions  of  the  Revised  Statutes  are 
applicable  in  so  far  as  they  do  not  conflict  with  the  provisions  of 
the  Code  regulating  appeals,  which  provisions  affect  this  as  they 
do  other  equity  actions.  The  remedy  to  review  would  have  been 
by  appeal.  See  the  provisions  of  the  Code,  §§  323,  350,  affected 
by  §  448.  The  appeal  is  to  be  placed  upon  the  calendar  and  is 
brought  on  for  argument  the  same  as  other  actions.  If  the 
plaintiff's  rights  are  not  contested,  no  copies  of  pleadings  need 
be  furnished  to  the  court.     Sup.  Ct.  Rules,  No.  49. 

The  court  upon  the  appeal  may  give  judgment  either  for 
affirmance  or  reversal,  in  part  or  in  whole,  with  costs  to  be  paid 
by  either  of  the  parties,  or  by  any  one  or  more  defendant,  or 
plaintiff,  to  his  co-defendant  or  co-plaintiff.  2  R.  S.  329  (339), 
§  78. 

In  Beehe  v.  Griffing,  6  N.  Y.  (2  Seld.)  465,  it  was  held  that  no 
appeal  wag  authorized  by  statute  to  the  court  of  appeals,  prior 
to  the  entry  of  a  final  order  or  final  judgment,  or  an  order  which ' 
prevents  a  judgment.  An  order  in  proceedings  in  partition, 
declaring  the  rights  of  the  parties  and  appointing  commission- 
VoL.  Y.  —19 
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ers  to  make  partition,  is  not  final,  and  an  appeal  from  such 
order  cannot  be  sustained.  Beebe  v.  Oriffing,  6  N.  Y.  (2  Seld.) 
465.  After  final  judgment  an  appeal  from- that  judgment  would 
reach  the  court  of  appeals,  and  there  both  the  intermediate  order 
and  the  judgment  wOl  be  open  for  review.  lb.  Gruger  v. 
Douglass,  2  JST.  Y.  (2  Comst.)  571.  See  N.  Y.  Code,  §§  11, 12, 
330,  333. 

A  judgment  for  the  sale  of  lands  and  the  disposition  of  the 
proceeds  in  accordance  with  the  report  to  be  made  upon  a  refer- 
ence therein  ordered  to  ascertain  the  shares  of  the  respective  par- 
ties, is  not  final  so  as  to  be  the  subject  of  an  appeal  to  the  court 
of  appeals,  though  no  provision  is  made  in  the  judgment  for  a 
review  of  the  report  or  for  suspending  the  actual  payment  of  the 
money  to  give  an  opportunity  for  appeal.  Tompkins  v.  Hyatt, 
19  N.  Y.  (5  Smith)  534. 

Judgment  is  not  final  so  long  as  there  may  be  further  litiga- 
tion under  its  provisions.  It  is  for  the  supreme  court  to  provide 
as  may  be  necessary  to  secure  to  the  parties  the  practical  fruits 
of  such  litigation.     Tompkins  v.  Hyatt,  19  IS".  Y.  (5  Smith)  534. 

It  may  be  remarked  that  the  supreme  court,  in  deciding 
between  partition  and  a  sale,  uses  its  best  discretion,  and  no 
appeal  from  its  decision  upon  the  point  will  be  sustained  unless 
a  manifest  error  on  its  part  has  rendered  an  interference  with  its 
discretionary  powers  necessary.  Scott  v.  Ghiernsey,  48  N.  Y.  (3 
Sick.)  106. 


// 


CHAPTER  III. 

CLAIMS  TO  EEAL  ESTATE. 
AKTICLE  I. 

OEIGIIT,  HI8T0ET  AITD  NATUEE  OF  PEOCEEDINGS   TO    QUIET   TITLES    TO   EEAX 

ESTATE. 

Section  1.  Origin  and  history  of  the  remedy.  At  common  law, 
no  remedy  existed  for  quieting  titles  to  real  estate  in  case  of  an 
outstanding  claim  against  them,  unless  the  person  having  such 
claim  instituted  proceedings  for  its  enforcement.  The  want  of  a 
proper  remedy  to  overcome  the  inconvenience  necessarily  result- 
ing from  the  uncertainty  attending  titles,  in  many  instances,  was 
deeply  felt,  and  to  supply  this  want  a  new  remedy  was  created  by 
legislative  enactment  whereby  a  person  in  possession  of  land  could 
himself  commence  a  proceeding  to  quiet  his  title.  See  Grah.  Pr. 
849.  This  was  the  remedy  authorized  by  the  Revised  Statutes 
of  1830,  entitled  "Proceedings  to  compel  the  determination  of 
claims  to  real  property,  in  certain  cases,"  which,  with  subsequent 
amendments  and  additions,  together  with  the  provisions  of  the 
Code  relating  to  the  subject,  now  constitute  the  statutory  law, 
bearing  on  the  remedy  in  this  State.  See '2  R.  S.  312  (321) ;  Laws 
of  1848,  ch.  50  ;  id.  1854,  ch.  116  ;  id.  1855,  ch.  511 ;  id.  1860,  ch. 
173  ;  id.  1864,  ch.  219  ;  Code,  §§  308,  449. 

Section  2.  Nature  of  the  proceedings  under  the  Revised  Stat- 
utes. The  remedy  for  the  determination  of  claims  to  real  estate, 
under  the  provisions  of  the  Revised  Statutes,  is  a  special  pro- 
ceeding, and  not  an  action  {BurnJiam  v.  Onderdonk,  41  N.  Y. 
[2  Hand]  425),  though  the  proceeding  has  many  of  the  incidents 
of  an  action,  particularly  since  the  recent  amendments  of  the 
statute.  See  Fisher  v.  Hepburn,  48  N.  Y.  (3  Sick.)  41,  54.  It  is 
in  no  way  governed  by  the  principles  of  the  common  law,  and 
to  give  the  court  jurisdiction  the  proceeding  must  be  brought 
within  the  statute  direction,  and  come  within  the  case  for  which 
the  statute  provides.  Bailey  v.  SoutTiwick,  6  Lans.  356,  366 ; 
Austin  V.  Goodrich,  49  N".  Y.  (4  Sick.)  266. 

Sections.  Nature  of  the  proceeding  under  the  Code.  The  Code, 
as  enacted  in  1848,  made  no  provision  respecting  the  determina- 
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tion  of  claims  to  real  property,  and  left  untoiiclied  the  proyisions 
of  the  Revised  Statutes  relating  thereto.  But  in  the  following 
year  a  section  was  inserted  in  the  Code  which  provided  that 
"  proceedings  to  compel  the  determination  of  claims  to  real  prop- 
erty, pursuant  to  the  provisions  of  the  Revised  Statutes,  may  be 
prosecuted  by  action  under  this  act  without  regard  to  the  forms 
of  the  proceedings  as  they  are  prescribed  by  those  statutes." 
Code,  §  499.    This  section  has  ever  since  remained  unaltered. 

Soon  after  the  introduction  of  the  above  section  into  the  Code, 
it  was  held  that,  notwithstanding  the  express  language  of  it,  there 
was  so  much  difficulty  in  adopting  the  proceedings  in  an  action 
to  the  proceedings  contemplated  by  the  statute,  that  the  Code 
was,  in  this  respect,  impracticable,  and  an  attempt  to  commence 
the  proceedings  by  summons  and  complaint  was  set  aside.  Crane 
V.  Sawyer,  5  How.  372 ;  S.  C,  1  Code  R.  N.  S.  30.  In  a  later 
case,  however,  in  the  supreme  court,  it  was  held  that  these  diffi- 
culties were  not  insuperable,  and  that  the  action  might  be  brought 
by  summons  for  the  purpose  of  determining  such  claims,  in  the 
manner  that  other  actions  are  brought.  Harrimond  v.  Tillotson, 
18  Barb.  332.  And  it  is  now  well  settled  that  the  proceeding  by 
summons  and  complaint,  authorized  by  the  Code,  is  a  cumulative 
remedy  which  does  not  repeal  or  in  any  way  affect  the  remedy 
by  special  proceeding  authorized  by  the  Revised  Statutes.  Barn- 
ard V.  Simms,  42  Barb.  304  ;  Bailey  v.  SouthwicJc,  6  Lans.  356, 
366  ;  Burnham  v,  Onderdonk,  41 JST.  Y.  (2  Hand)  425.  See  Lane 
v.  Salter,  51 N.  Y.  (6  Sick.)  1.  A  party  now  has  a  choice  of  reme- 
dies, as  he  may  proceed  by  action  under  the  Code  or  by 
special  proceedings  under  the  Revised  Statutes.  The  latter  pro- 
vide a  remedy  by  special  proceedings  to  settle  conflicting  claims 
to  real  estate  ;  the  former  provides  that  the  same  relief  may  be 
sought  by  action  without  reference  to  the  forms  provided  in  the 
Revised  Statutes.  Fisher  v.  Hepburn,  48  N.  Y.  (3  Sick.)  41,  54  ; 
Austin  v.  Goodrich,  49  JST.  Y.  (4  Sick.)  266. 

ARTICLE  II. 

WHO   MAT   PROCEED,    AND   VS   WHAT   OASES. 

Section  1.  Who  may  proceed. 

a.  In  general.  To  enable  a  person  to  institute  an  action  or 
proceeding  to  compel  the  determination  of  claims  to  real  prop- 
erty, and  quiet  the  title,  he  and  those  whose  estate  he  has,  must 
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have  liad  the  actual  possession  of  the  lands  or  tenements  for 
three  years,  claiming  the  same  in  fee,  for  life,  or  for  a  term  of 
years,  not  less  than  ten.  2  R.  S.  313  (322),  §  1.  Proceedings 
cannot  be  instituted  by  one  who  is  not  in  possession.  Onder- 
donJc  V.  Mott,  34  Barb.  106.  Nor  by  one  having  a  life  estate 
in  premises,  under  a  will,  against  the  devisees  in  remainder.  lb. 

5.  Corporations.  Under  an  amendment  to  the  statute,  cor- 
porations are  authorized  to  proceed  in  the  same'  manner  as  indi- 
viduals.   Laws  of  1854,  ch.  116,  §  1. 

c.  Married  women.  And  by  a  still  more  recent  amendment 
a  married  woman  may  now  commence  the  action  or  proceeding, 
the  same  as  other  persons.     Laws  of  1864,  ch.  219. 

Section  2.  In  what  cases.  It  was  not  intended  that  all  con- 
troversies and  claims^to  land  should  be  settled  by  proceedings 
in  the  nature  of  those  under  consideration.  Under  such  pro- 
ceedings, the  court  can  take  cognizance  of  claims  to  three 
estates  only,  namely :  estates  in  fee,  for  life,  and  for  a  term  of 
years  not  less  than  ten  ;  and  in  cases  where  any  such  claim  is 
made  by  another,  the  proper  party  is  entitled  to  proceed  for  the 
purpose  of  compelling  a  determination.  2  R.  S.  313  (322),  §  1. 
See  Barnard  v.  Simms,  42  Barb.  304  ;  Austin  v.  Goodrich,  49 
N.  Y.  (4  Sick.)  266.  The  statute  does  not  include  the  setting 
aside  of  a  conveyance  upon  the  ground  of  the  grantor' s  incom- 
petency ;  nor  the  rights  of  parties  under  a  contract  to  convey. 
Bridges  v.  Miller,  2  Duer,  683 ;  Peck  v.  Brown,  2  Rob.  119  ; 
Sup.  Ct.,  26  How.  350,  368.  So,  to  authorize  an  action  or  pro- 
ceeding the  claim  of  the  defendant  must  be  adverse  to  the  party 
in  possession.     Onderdonk  v.  Mott,  34  Barb.  106. 

Proceedings  may  be  commenced  against  a  married  woman, 
as  in  case  of  other  persons.     Laws  of  1864,  ch.  219. 

ARTICLE' III. 

MODE   OF   PROCEEDING   UNDER   THE   REVISED   STATUTES. 

Section  1. 

a.  Where  defendant  is  a  resident.  The  proceeding  to  com- 
pel the  determination  of  claims  to  real  property  under  the  pro- 
visions of  the  Revised  Statutes  is  properly  commenced  by  the 
service  of  a  notice  upon  the  claimant.  2  R.  S.  313  (322),  §  2  ; 
Barnard  v.  Simms,  42  Barb.  304 ;  Burnham  v.  OnderdonTc,  41 
N.  Y.  (2  Hand)  425 ;  Fisher  v.  Hepburn,  48  N.  Y.  (3  Sick.)  41. 
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5.  Where  defendant  is  a  non-resident.  If  the  person  intended 
to  be  proceeded  against  is  a  non-resident,  and  has  not  been 
personally  served  with  notice,  the  party  seeking  to  avail  himself 
of  the  proceeding  may  present  a  petition  to  the  supreme  court, 
setting  forth  such  facts,  together  with  a  copy  of  the  notice ; 
which  petition,  as  well  as  the  facts  stated  in  the  notice,  must  be 
verified  by  his  affidavit.  2  R.  S.  315  (324),  §  17.  The  affidavit 
must  also  set  forth  whether  the  party  proceeded  against  has 
any  agent  or  agents  within  this  State,  and  the  names  and  resi- 
dence of  such  agents,  if  any  are  known.  Id.,  §  18.  The  court 
thereupon,  in  its  discretion,  makes  an  order  for  the  service  of 
notice  upon  such  agent  or  agents.  Id.,  §  19. 

Upon  due  proof  of  the  service  of  such  notice  in  the  manner 
directed,  the  court,  upon  the  application  (jf  the  plaintiff,  if  no 
good  cause  appear  to  the  contrary,  and  the  defendant  has  failed 
to  appear  pursuant  to  the  rules  and  practice  of  the  court,  may 
render  judgment  for  the  plaintiff.  Id.,  §  20.  See  Hammond  v. 
Tillofson,  18  Barb.  332. 

c.  Form  and  contents  of  notice.  The  notice  required  to  be 
served  upon  the  claimant,  or  upon  his  agent  or  agents,  if  he  be  a 
non-resident,  must  be  subscribed  with  the  name  and  place  of 
residence  of  the  party  commencing  the  proceeding,  and  it  must 
state, 

1.  His  right  to  the  premises  demanded,  in  a  brief  manner,  and 
whether  his  estate  therein  is  in  fee  or  for  life,  or  for  a  term  of 
years  not  less  than  ten,  and  whether  he  holds  the  same  as  heir, 
devisee  or  purchaser,  with  the  source  or  means  by  which  his 
right  immediately  accrued  to  him ; 

2.  The  premises  claimed,  describing  them  with  convenient  cer- 
tainty.    See  2  R.  S.  304  (813),  §  8. 

■  3.  That  such  premises  then  are,  and  for  the  three  years  pre- 
ceding such  notice  have  been,  in  his  actual  possession,  or,  in  the 
actual  possession  of  himself  and  those  from  whom  he  derives  his 
title ;  and, 

4.  That  the  person  to  whom  such  notice  is  directed,  unjustly 
claims  title  to  such  premises,  and  that  unless  such  person  appear 
in  the  supreme  court  within  the  time,  and  assert  his  claim  in  the 
manner  provided  by  law,  he  and  all  persons  claiming  under  him 
will  be  forever  barred  from  all  claim  to  any  estate  of  inheritance  or 
freehold,  or  for  a  term  of  years,  not  less  than  ten,  in  possession, 
reversion  or  remainder,  to  the  premises  described  in  the  notice. 
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2   R.  S.  313  (322),  §  2.  See  Laws  1848,  cli.  50 ;  Laws  1854,  ch. 
116  ;  Laws  1860,  ch.  173. 

Where  the  proceeding  is  commenced  by  a  corporation,  the 
notice  mnst  be  subscribed  with  the  name  and  place  of  residence 
of  the  agent  or  attorney  of  the  corporation.  Laws  of  1854,  ch. 
116,  §  2. 

d.  Notice,  Tiow  and  upon  whom  served.  The  notice  must  be 
directed  to  and  served  only  upon  a  person  being  at  the  time  of 
full  age,  and  not  insane,  nor  imprisoned  on  any  criminal  charge 
or  conviction,  and  the  service  must  be  made  by  delivering  a 
copy  thereof  personally  to  the  individual  to  whom  it  is  d'irected. 
2  R.  S.  313  (322),  §  3,  as  amended  by  Laws  of  1864,  ch.  219. 
See  Peck  v.  Brown,  26  How.  350  ;  S.  C,  2  Rob.  119  ;  Hammond 
V.  Tillotson,  18  Barb.  332. 

e.  Notice  of  appearance.  The  person  on  whom  the  notice  has 
been  served  may  appear  by  serving  notice  of  appearance  on  the 
person  in  whose  behalf  the  notice  above  mentioned  has  been 
served,  or  on  his  attorney.     2  R.  S.  313  (322),  §  5. 

Section  2.  Issues^  how  formed. 

a.  Answer  of  defendant.  The  person  proceeded  against  by 
service  of  notice,  as  above  described,  may  in  his  answer  allege, 
in  bar  of  all  further  proceedings,  that  neither  the  party  serving 
such  notice  nor  he  and  those  whose  estate  he  has,  have  been  in 
the  actual  possession  of  the  premises  claimed,  for  three  whole 
years  before  the  service  of  such  notice.  Id.,  §  7 ;  Laws  1855, 
ch.  511,  §  4. 

6.  Reply  of  plaintiff .  The  person  who  caused  the  notice  to  be 
served  may  put  in  a  reply  to  the  answer  within  twenty  days,  as 
in  personal  actions.  lb. 

Section  3.  Issues,  how  tried.  The  issues  having  been  formed 
between  the  parties,  they  are  to  be  tried  in  the  same  manner  as 
issues  in  other  personal  actions.  The  person  in  whose  behalf 
the  proceeding  is  instituted  is  to  be  called  the  plaintiff,  and  the 
other  party  the  defendant.  lb. 

The  plaintiff,  on  the  trial,  is  not  required  to  show  any  thing 
beyond  the  three  years'  possession,  under  a  claim  to  one  of  the 
three  estates  named  in  the  statute,  if  it  be  disputed  and  put  in 
issue  by  the  answer.  If  the  defendant  has  a  title,  he  is  bound  to 
produce  and  prove  it.    Barnard  v.  Simms,  42  Barb.  304. 

Section  4.  Terdict. 

a.  In  general.    If  the  defendant  claim  the  premises  in  ques- 
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tion  by  virtore  of  any  estate  in  remainder  or  reversion,  he  will  not 
be  required  to  establish  an  immediate  right  to  their  possession ; 
bnt  if  a  verdict  be  found  in  his  favor,  the  time  when  he  will  be 
entitled  to  such  possession  must  be  specified  in  the  verdict.  2 
E.  S.  314  (323),  §  13. 

If  the  defendant  recover,  and  is  found  to  be  entitled  to  the 
immediate  possession  of  the  premises,  he  will  also  be  entitled  to 
recover  the  value  of  the  use  and  occupation  of  them.  Id.,  §  15. 

Section  5.  Judgment. 

a.  In  general.  The  successful  partj'^  will  be  entitled  to 
judgment  for  such  relief  as  he  shall  be  entitled  to,  with  costs,  as 
in  other  personal  actions  under  the  Code.  2  R.  S.  313  (323),  §  7; 
as  amended,  1855,  ch.  511,  §  4    See  2  R  S.  314  (323),  §  13. 

5.  On  default.  If  the  person  served  with  notice  fails  to  appear 
and  answer  within  forty  days  after  such  service,  setting  forth  in 
his  answer  the  title  claimed  by  him  in  the  premises,  the  person 
who  caused  the  notice  to  be  served,  on  filing  a  copy  of  the  same, 
vsdth  an  affidavit  of  the  due  service  thereof,  in  the  office  of  the 
county  clerk  of  the  county  in  which  the  premises  are  situated, 
may  enter  a  judgment  of  the  supreme  court  as  of  course,  with 
the  said  clerk,  whereby  the  person  upon  whom  the  notice  was 
served,  and  all  persons  claiming  under  him  by  title  accruing 
subsequently  to  the  service  of  such  notice,  shall  be  forever 
barred  from  all  claim  to  any  estate  of  inheritance  or  freehold  in 
the  premises.    2  E.  S.  313  (322),  §  6  ;  and  see  ante,  %  1,  5. 

c.  Conclusiveness  and  effect  of.  A  judgment  obtained  by 
either  party  will  be  conclusive  against  the  other  party  as  to  the 
title  established  in  the  action  or  proceeding ;  and  also  against  all 
persons  claiming  under  such  party  by  title  accruing  subse- 
quently to  the  service  of  the  notice  before  mentioned.  2  R.  S. 
314  (323),  §  14;  Malin  v.  Eose,  12  Wend.  258.  The  court  has 
power,  however,  to  open  a  judgment  entered,  upon  failure  to 
answer.    Mann  v.  Provost,  3  Abb.  446. 

Section  6.  Writ  of  possession. 

a.  When  it  issues.  Where  the  defendant  recovers,  and  is 
entitled  to  the  immediate  possession  of  the  premises,  he  will  be 
entitled  to  a  writ  of  possession,  and  to  recover  the  value  of  the 
use  and  occupation  of  the  premises,  as  in  an  action  for  that 
purpose.  2  R.  S.  315  (323),  §  15  ;  Laws  1855,  ch.  511,  §  8.  If  he 
recovers  upon  any  title  in  reversion  or  remainder,  by  virtue  of 
which  he  shall  not,  at  the  time  of  such  recovery,  be  entitled  to 
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the  immediate  possession  of  the  premises  in  controversy,  no 
writ  of  possession  will  be  issued  upon  such  judgment.  Nor 
shall  the  defendant  recover  any  damages ;  but  whenever  such 
defendant,  or  those  claiming  under  him,  shall  be  entitled  to  such 
possession,  an  action  may  be  brought  therefor  as  in  other  cases. 
Id.,  §  16,  Laws  1855,  ch.  511,  §  9. 

Section  7.  Costs.  The  successful  party  is  entitled  to  costs, 
with  the  judgment,  as  in  other  personal  actions  under  the  Code. 
2  R.  S.  313  (323),  §  7. 

Section  8.  Appeals.  Either  party  conceiving  himself  aggrieved 
may  appeal  as  in  personal  actions  under  the  Code.  Laws 
1855,  ch.  511,  §  11. 


ARTICLE  IV. 

MODE    OF   PKOCEEDIIfG   UNDER   THE   CODE. 

Section  1.  In  general.  Instead  of  proceeding  under  the  pro- 
visions of  the  Revised  Statutes  to  compel  the  determination  of 
claims  to  real  property,  the  same  relief  may  be  obtained  by  the 
ordinary  proceedings  of  an  action  under  the  Code,  vsdthout 
reference  to  the  forms  provided  in  the  Revised  Statutes.  Code, 
§  449  ;  FisTier  v.  Hepburn,  48  N.  Y.  (3  Sick.)  41 ;  Peck  v. 
Brown,  26  How.  350 ;  2  Rob.  119  ;  Brown  v.  Leigh,  49  N.  Y. 
(4  Sick.)  78  ;  S.  C,  12  Abb.  N.  S.  193  ;  BurnTiam  v.  Onder- 
donJc,  41  N.  Y.  (2  Hand)  425.  And  where  an  action  is  com- 
menced, a  defendant,  by  appearing  and  taking  part  in  the  pro- 
ceedings to  judgment  without  objection,  will  be  held  to  have 
waived  any  objections  to  their  regularity,  and  he  cannot  after- 
ward object  that  the  proceedings  should  have  been  conformed 
to  the  provisions  of  the  Revised  Statutes,  as  amended.  Fisher 
V.  Hepburn,  48  N.  Y.  (3  Sick.)  41 

Section  2.  How  commenced.  The  action  is  commenced  by  the 
service  of  a  summons  and  complaint,  subject  to  the  same  rules 
that  govern  in  commencing  other  actions  under  the  Code.  See 
cases  cited  above. 

Section  3.  Pleadings.  The  complaint  must  show  by  its  aver- 
ments that  the  plaintiff  has  been  for  three  years  in  possession  of 
the  lands  or  tenements,  and  that  both  plaintiff  and  defendant 
claim  an  estate  therein  in  fee,  or  for  life,  or  for  a  term  of  years 
not  less  than  ten.  Austin  v.  Goodrich,  49  N.  Y.  (4  Sick.)  266  ; 
Vol.  v.— 20 
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Barnard  v.  Simms,  42  Barb.  304  ;  Bailey  v.  SoutJiwiclc,  6  Lans. 
356.  And  where  the  only  allegation  as  to  defendant's  claims  is, 
that  he  unjustly  claims  title  to  the  premises,  it  is  insufficient, 
and  the  complaint  is  demurrable.  lb.  See  Hager  v.  Hager,  38 
Barb.  92. 

The  defendant,  in  his  answer,  may  set  up  the  same  defenses 
to  defeat  the  plaintiff' s  right  to  relief,  as  he  is  entitled  to  set 
up  in  other  actions ;  and  may,  also,  demand  equitable  relief  by 
way  of  counter-claim.  Peck  v.  Brown,  26  How.  350 ;  S.  C, 
2  Eob.  119. 

The  same  rights  to  amendment  of  pleadings  exist  as  in  other 
actions  authorized  by  the  Code.  Brown  v.  Leigh,  49  N".  Y.  (4 
Sick.)  78  ;  S.  C,  12  Abb.  N.  S.  193. 

Section  4.  Trial.  The  proceedings  on  the  trial  are  the  same  as 
in  other  actions  under  the  Code.    See,  ante,  151,  art.  3,  §  3. 

Section  5.  Terdict.    See,  ante,  art.  3,  §  4. 

Section  6.  Judgment.  See,  ante,  152,  art.  3,  §  5  ;  see,  also, 
Fisher  v.  Hepburn,  48  K.  Y.  (3  Sick.)  41. 

Section  7.  Writ  of  possession.  See  preceeding  article,  §  6 ; 
and  as  to  judgment  by  default,  see  Id.,  §  4,  b. 


CHAPTER  IV. 

ADMEASUEEMENT  OF  DOWER. 
AETICLE   I. 

EEMEDIES   TO    OBTArN   ADMEASUREMENT    OF   DOWEE. 

Section  1.  What  remedies  may  Ibe  had.  If  the  dower  of  a  widow 
is  not  assigned  to  her  within  forty  days  after  the  death  of  her 
husband,  she  may  institute  proceedings  for  its  admeasurement. 
She  may  proceed  by  summons  and  complaint  under  the  Code  of 
Procedure  ;  or  she  may  adopt  the  more  common  and  expeditious 
method  by  petition,  under  the  Revised  Statutes.  Both  modes  of 
proceeding  are  proper  and  the  widow  may  elect  which  course  she 
will  pursue.  The  complaint  may  be  considered  as  a  substitute 
for  a  bill  in  equity,  which  formerly  lay  for  the  admeasurement 
of  dower.  Townsend  v.  Townsend,  2  Sandf.  711,  715.  Courts  of 
equity  formerly  enjoyed  concurrent  jurisdiction  with  courts 
of  law,  in  suits  for  the  recovery  or  assignment  of  dower.  Brown 
V.  Brown,  4  Rob.  688,  700,  and  since  the  abolition  of  these  courts 
it  has  frequently  been  indispensable  to  invoke  the  equity  powers 
now  vested  in  our  courts  of  law.  See  Brooks  v.  Woods,  40  Ala. 
538 ;  Palmer  v.*  Oasperson,  2  C.  E.  G-reen  (N.  J.),  204 ;  Gibson 
V.  Crehore,  5  Pick.  146 ;  Smith  v.  Eustis,  7  Greenl.  41 ;  Swaine 
V.  Ferine,  5  Johns.  Ch.  482  ;  Herbert  v.  Wren,  7  Cranch,  370, 
376.  The  assistance  of  equity  has  been  needed  less  frequently 
in  the  United  States  than  in  England,  in  cases  relating  to  dower, 
on  account  of  the  simplicity  of  our  titles,  the  infrequency  of 
family  settlements,  and  the  generally  equal  distribution  of  prop- 
erty, in  this  country,  among  the  descendants  of  the  deceased. 
Yet,  in  many  cases  in  our  States,  the  remedies  peculiar  to  courts 
of  equity  seem  to  be  the  only  adequate  remedies.  1  Story's  Eq. 
Juris.,  §§  624-632. 

The  proceedings  for  the  admeasurement  of  dower  under  the 
statute  are  no  evidence  of  title,  but  simply  are  evidence  that  the 
part  assigned  belongs  to  the  widow  after  a  title  is  shown  to  the 
whole.  All  the  other  facts,  such  as  the  seizin  of  the  husband, 
etc.,  must  be  proved.    Jackson  v.  Jiandall,  5  Cow.  168  ;  Jackson 


156  ADMEASUKEMENT  OF  DOWER. 

Proceedings  by  petition  to  obtain  admeasurement  under  the  Revised  Statutes. 

V.  Waltermire,  id.  299  ;  Wood  v.  Seely,  32  IST.  Y.  (5  Tiff.)  105, 
111. 

The  relations  of  this  subject  to  the  action  of  ejectment  are  more 
properly  to  be  considered  under  the  head  of  that  action  to  which 
the  reader  is  referred.     Consult  also,  2  R.  S.  308  (312),  §  3. 


ARTICLE  IT. 

PEOOEEDINGS  BY  PETITION  TO  OBTAIN  ADMEASUKEMENT  TrNDEE  THE  REVISED 

STATUTES. 

Section  1.  Proceedings  by  widow  for  admeasurement. 

a.  When  widow  may  apply  for  admeasurement.  Any  widow 
who  shall  not  have  had  her  dower  assigned  to  her  within  forty 
days  after  the  decease  of  her  husband,  may  make  application 
for  its  admeasurement  by  petition.  2  R.  S.  488  (510),  §  1.  The 
petition  cannot  be  impeached  by  a  defendant  because  it  does  not 
state  upon  its  face  that  the  husband  died  forty  days  before  it  was 
presented.  The  fact  may  be  conceded,  or,  at  least,  the  defendant 
may  show  that  that  period  of  time  had  not  elapsed  prior  to  the 
presentation  of  the  petition.  Jackson  v.  Waltermire,  7  Cow. 
353,  356.  A  widow  may  apply  by  petition  for  the  admeasure- 
ment of  her  dower,  notwithstanding  a  partition  suit  has  been 
commenced  for  the  partition  of  the  premises  in  which  dower  is 
claimed,  to  which  suit  she  is  a  party.  If  she  can  procure  the 
admeasurement  of  her  dower  before  the  partition  proceedings  are 
ripe  for  a  decree  of  sale,  she  is  legally  entitled  to  the  fruits  of 
such  diligense.     In  the  matter  of  Sipperly,  44  Barb.  370. 

6.  Wliere  widow  may  apply  for  admeasurement.  The  appli- 
catidn  by  petition  must  be  made  to  the  supreme  court ;  to  the 
county  court  of  the  county  in  which  the  lands  subject  to  dower 
are  located,  or  to  the  surrogate  of  that  county.  2  R.  S.  488  (510), 
§  1  ;  N.  Y.  Code,  §  30,  subd.  5  ;  Laws  of  1847,  ch.  280,  §§  29,  30. 
Also  to  the  court  of  common  pleas  for  the  city  and  county  of 
Kew  York,  where  the  lands  so  subject  are  located  in  New  York 
city.  Laws  of  1854,  ch.  198,  §  6.  Also  to  the  superior  court  of 
the  city  of  Buffalo,  where  the  lands  are  situated  in  that  city. 
Laws  of  1854,  ch.  96,  §  9,  sub.  4.    See,  also.  Laws  of  1873,  ch.  239. 

c.  Form  and  contents  of  petition.  The  statute  requires  that 
the  petition  should  specify  the  lands  out  of  which  the  widow 
claims  dower.    2  R.  S.  488  (510),  §  1 .    The  petition,  it  would 
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seem,  should  also  state  the  marriage  of  the  widow  to  the  deceased, 
and  the  date  of  his  death.     The  following  form  is  given  : 

Form  of  a  petition  for  admeasurement  of  dower. 

To  the  Supreme  Court  of  the  State  of  New  YorTt  {or  other  proper 
court,  or  to  Mclntyre  Fraser,'  Esq.,  county  judge  of  tJie 
county  of  Fulton) : 

The  petition  of  Rebecca  Roe,  of  the  town  of  Johnstown,  in 
the  county  of  Fulton,  in  said  State,  respectfully  shows  that  she 
is  the  widow  of  Richard  Roe,  late  of  said  town,  deceased ;  that 
she  was  lawfully  married  to  the  said  Richard  Roe,  and  lived  and 
cohabited  with  him  until  his  death,  which  took  place  at 
on  the  day  of  ,  in  the  year  ;  that  the  said  Richard 

Roe,  at  the  time  of  his  decease  and  prior  thereto,  was  seized  of  an 
estate  of  inheritance  of,  and  in,  the  following  lands  and  premises 
situated  in  said  county,  viz. :  [here  insert  a  description  of  all 
the  lands  and  premises  out  of  which  dower  is  to  he  admeasured']. 

That  John  Roe,  an  infant  child  and  heir  of  the  said  Richard 
Roe,  deceased,  claims  to  be  owner  of  said  lands  and  premises  as 
the  heir  at  law  of  the  said  deceased ;  and  your  petitioner  believes 
that  he  is  the  owner  of  the  said  lands  and  premises,  subject  to 
the  right  of  dower  of  your  petitioner  in  such  lands,  etc. 

Therefore  your  petitioner  prays  for  an  order  that  admeasure- 
ment may  be  made  of  her  dower,  said  lands  and  premises,  and  that 
three  reputable  and  disinterested  freeholders  may  be  appointed 
commissioners  for  the  purpose  of  making  the  said  admeasure- 
ment, pursuant  to  the  statute  in  such  cases  made  and  provided. 

Rebecca  Roe. 

H.  E.  S.,  Attorney  for  petitioner. 

OoTJNTT  OF  Fulton,  ss.  : 

Rebecca  Roe,  the  petitioner  above  named,  being  duly  sworn, 
deposes  and  says,  that  she  has  read  the  foregoing  petition,  sub- 
scribed by  her,  and  knows  the  contents  thereof  and  that  the 
same  is  true  of  her  own  knowledge,  except  as  to  the  matters  which 
are  therein  stated  on  information  and  belief,  and,  as  to  those 
matters,  she  believes  it  to  be  true. 

Sworn  and  subscribed  before  me,    )  Rebecca  Roe. 

this       day  01  ,  m  the  year        .  j 

RiCHABD  Mtjeeay,  Justice  of  the  Peace. 

d.  Notice  of  motion.  A  copy  of  the  petition,  with  notice  of 
the  time  when  and  place  where  it  will  be  presented,  should  be 
served  at  least  twenty  days  previous  to  its  presentation,  upon 
the  heirs  of  the  husband;  or,  if  they  are  not  the  owners  of 
the  lands  subject  to  dower,  then  service  should  be  made  upon 
the  owners  of  such  lands,  claiming  a  freehold  estate  therein,  or 
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Form  of  a  notice  for  application  for  admeasurement. 

upon  their  guardians  wlien  any  such  heirs  or  owners  are  minors. 
2  R.  S.  488  (510),  §  2.  Unless  such  notice  be  given,  and,  it  would 
seem,  in  writing,  the  proceedings  wUl  be  set  aside.  RatTibun  v. 
Miller,  6  Johns.  281 ;  In  the  matter  of  Cooper,  15  id.  533. 

Tenants  for  a  year,  or  ev.en  for  years,  are  not  entitled  to  this 
notice.  There  is  good  reason  why  the  owner  should  have  notice, 
because  the  widow  claims  a  life  estate  in  one-third  of  his  lands. 
If  the  owners  are  agreed  where  the  admeasurement  shall  be 
made,  a  tenant  for  years  ought  not  to  interfere  and  procure  a 
different  arrangement  for  his  benefit.  Ward  v.  Kilts,  12  Wend. 
137. 

Nor  are  the  provisions  of  the  statute  as  to  notice  complied  vsdth 
by  merely  giving  notice  to  the  tenant  or  person  in  possession. 
The  statute  provides  for  a  service  in  certain  cases  upon  the  ten- 
ant, but  even  then  the  notice  must  be  to  and  the  proceedings 
against  the  owner  of  the  freehold.  Stewart  v.  Smith,  39  Barb. 
167;  affirmed,  1  Keyes,  59. 

Where,  in  proceedings  before  a  surrogate  for  the  admeasurement 
of  dower,  due  notice  of  the  application  was  given  to  a  tenant  who 
did  not  attend  before  the  surrogate,  and  the  latter  appointed  three 
commissioners,  in  accordance  with  the  statute ;  but,  on  ascertain- 
ing that  one  of  them  could  not  serve  by  reason  of  ill  health,  sub- 
stituted another  in  his  place,  it  appearing  from  the  surrogate's 
return  that  both  the  first  appointment  and  the  substitution  took 
place  on  the  day  for  which  the  application  was  noticed,  it  was  held 
that  the  whole  might  be  regarded  as  one  continuous  act,  and  the 
substitution,  therefore,  regular  without  any  additional  notice. 
White  V.  Story,  2  Hill,  543.  It  would  seem  to  be  otherwise,  how- 
ever, if  the  tenant  had  attended  before  the  surrogate  and  had  left 
his  office  prior  to  any  proceedings  for  the  substitution  of  a  com- 
missioner, lb. 

If^orm  of  a  notice  of  application  for  admeasurement. 

To  James  Hoe  and  John  Roe,  heirs  at  law  of  Richard  Roe,  late 

of  the  town  of  Johnstown,  N.  T.,  deceased,  and  to  all  other 

persons  who  claim  a  freehold  estate  in  the  lands  described 

in  the  annexed  petition  : 

Talie  notice,  that  a  petition,  a  oopy  of  which  is  hereto  annexed, 

will  be  presented  to  the  Fulton  county  court  \or  if  other  court, 

state  accordingly, \  at  the  next  special  term  thereof,  to  be  held  at 

the  court-house  in  the  town  of  Johnstown,  on  the  day 

of  ,  in  the  year  ,  at  the  opening  of  the 
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Petition  and  notice,  how  aerved. 

court  on  that  day,  or  as  soon  thereafter  as  counsel  can  be  had, 
and  that  a  motion  will  then  and  there  be  made  that  the  prayer 
of  the  said  petitioner  be  granted.      Yours,  etc., 

Rebecca   Rob. 
Dated  at  Johnstown,  on  the  day  of  ,  in  the 

year  .  '  H.  E.  S.,  Attorney  for  petitioner. 

e.  Petition  and  notice,  how  served.  The  notice  may  be  served 
personally,  on  any  party  of  full  age,  or  upon  the  guardians  of 
minors.  In  case  of  the  temporary  absence  of  such  party  of  full 
age,  or  of  such  guardian,  the  notice  may  be  served  by  leaving  the 
same  at  their  last  residence  with  any  person  of  proper  age.  If 
any  such  heir  or  owner  be  a  resident  out  of  this  State,  the  service 
of  such  notice  may  be  upon  the  tenant  in  actual  occupation  of 
the  lands  ;  or  if  there  be  no  tenant,  by  publishing  the  same  for 
three  weeks  successively  in  some  newspaper  printed  in  the  county 
in  which  the  lands  are  situated.  2  R.  S.  488  (510,  511),  §  3. 
Where  any  such  heirs  or  owners  are  infants,  and  have  no  guard- 
ians, and  the  court  or  surrogate  appoints  a  guardian  ad  litem 
for  the  purposes  of  these  proceedings,  as  the  statute  provides,  all 
notices  must  be  served  upon  him,  whether  the  infant  resides 
within  this  State  or  not.     2  R.  S.  489  (511),  §  5. 

For  a  form  of  a  proof  of  service  of  petition  and  notice  upon 
the  parties  entitled  to  such  service,  consult  any  form  of  proof  of 
service  given  in  this  work  and  adapt  it  to  the  case. 

It  is  within  the  discretion  of  the  court,  or  of  the  surrogate,  to 
determine  what  is  sufficient  proof  of  the  service  of  a  petition 
for  the  admeasurement  of  dower  and  of  notice  of  the  day  of  its 
intended  presentation.  If  evidence  be  submitted  which  raises  a 
fair  presumption  that  the  service  which  the  statute  demands 
has  been  made,  this  will  sustain  subsequent  proceedings. 
Board  v.  Board,  4  Abb.  2.95.  See  the  form  in  the  case  last 
cited. 

An  admission  of  service  of  the  petition  and  of  the  accompany- 
ing notice,  signed  by  the  general  guardian  of  minor  heirs,  is 
sufficient  evidence  of  service  to  bind  those  heirs.  Board  v. 
Board,  4  Abb.  295. 

It  is  the  service  of  the  papers  which  gives  jurisdiction  to  the 
court  or  officer  and  not  t)ie  proof  of  service.  Hence  a  surrogate 
may  adjourn  the  proceedings  on  the  day  named  in  the  notice 
for  the  presentation  of  the  petition,  if  the  papers  have  then  been 
served,  although  no  proof  of  service  is  then  before  him.  lb. 
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/.  Appointment  of  guardian  for  infant  heirs.  If  the  heirs 
or  owners  of  the  premises  subject  to  dower  are  minors,  and 
have  no  guardian,  the  court  or  surrogate,  on  application  of 
the  widow,  should  appoint  some  discreet  and  substantial  free- 
holder a  guardian  of  such  infants,  for  the  sole  purpose  of 
appearing  for,  and  taking  care  of,  the  interests  of  such  infants 
in  the  proceedings.    2  R.  S.  488  (511),  §  4. 

Form  of  petition  for  the  appointment  of  a  guardian. 

To  the  Supreme  Court  of  the  State  of  New  York  {or  other  court, 
or  to  Mclntyre  Fraser,  Esq.,  county  judge  of  the  county  of 
Fulton)  : 

The  petition  of  Rebecca  Roe,  of  the  town  of  Johnstown,  in  the 
county  of  Fulton,  in  said  State,  respectfully  shows,  that  she  is 
the  widow  of  Richard  Roe,  late  of  said  town,  deceased;  that  she 
was  lawfully  married  to  the  said  Richard  Roe,  and  lived  and 
cohabited  with  him  until  his  death,  which  took  place  at 

on  the         day  of  ,  in  the  year  ;  that 

the  said  Richard  Roe,  at  the  time  of  his  decease,  was  seized  of 
an  estate  of  inheritance  of  and  in  the  following  land  and  prem- 
ises, situated  in  said  county,  viz. :  [Here  insert  a  description  of 
all  the  lands  and  premises  out  of  which  dower  is  to  he  ad- 
measured] ;  that  John  Roe  is  an  infant  under  the  age  of  twenty- 
one  years,  and  is  one  of  the  owners  of  the  lands  and  premises 
aforesaid,  as  your  petitioner  believes  ;  that  the  said  John  Roe 
has  no  guardian,  and  that  your  petitioner  has  a  right  of  dower  in 
the  said  premises,  and  .is  desirous  of  obtaining  an  admeasure- 
ment thereof. 

Your  petitioner,  therefore,  prays  that  some  suitable  and 
proper  person  may  be  appointed  guardian  of  the  said  infant,  for 
the  purpose  of  appearing  for,  and  taking  care  of,  the  interest  of 
such  infant  in  the  proceeding. 

Rebecca  Roe. 

H.  E.  S.,  Attorney  for  petitioner. 

CoTJTsrTT  OP  FuiTow,  ss.: 

Rebecca  Roe,  the  petitioner  above  named,  being  duly  sworn, 
deposes  and  says  :  That  she  has  read  the  above  petition  sub- 
scribed by  her  and  knows  the  contents  thereof,  and  that  the 
same  is  true  of  her  own  knowledge,  except  as  to  the  matters 
which  are  therein  stated  on  information  and  belief,  and  as  to 
those  matters  she  believes  it  to  be  true. 

Rebecca  Roe. 

Subscribed  and  sworn  before  me,   \ 
this        day  of  ,  in  the  year  f 

RicHAKD  MuERAT,  Justicc  of  the  Peace. 
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Form  of  order  appointing  guardian  —  Order  on  application. 

Form  of  order  appointing  guardian. 

At  a  special  term  of  the  supreme  court  {or  other,  court),  held  at 
the  court-house  in  the  village  of  Johnstown,  in  and  for  the 
county  of  Pulton,  on  the  day  of  ,  in  the  year 

18 

Present  —  Hon.  A.  B.  J.,  Justice. 

In  tlie  matter  of  the  application  of     1 
Rebecca  Roe  for  the  admeasure-   V  . 

ment  of  dower.  \ 


On  reading  and  filing  the  petition  of  Rebecca  Roe,  widow  of 
Richard  Roe,  late  of  the  town  of  Johnstown,  deceased,  dated 
the  day  of  ,  in  the  year  ,  showing  that  the 

said  petitioner  is  desirous  of  obtaining  an  admeasurement  of 
her  dower  interest  in  the  lands  and  premises  described  in  said 

getition,  and  praying  that  a  guardian  be  appointed  for  John 
^oe,  an  infant  under  the  age  of  twenty-one  years,  and  one 
of  the  owners  of  said  premises.  On  motion  of  H.  E.  S., 
attorney  for  the  petitioner,  it  is  ordered  that  C.  T.  B.,  a 
free-holder  of  said  county,  be,  and  he  hereby  is,  appointed 
guardian  of  the  said  John  Roe,  for  the  sole  purpose  of  appear- 
ing for,  and  taking  care  of,  the  interests  of  the  said  infant  in  the 
proceedings. 

g.  Order  on  application.  Upon  the  application  being  made 
either  by  the  widow,  or  by  the  heir  or  owner,  or  by  the  guardian 
of  such  heir  or  owner,  the  court  or  surrogate,  to  whom  the 
application  is  made,  may,  upon  hearing  the  parties,  order  that 
admeasurement  be  made  of  such  widow' s  dower,  of  all  the  lands 
of  her  husband,  or  of  such  part  thereof  as  shall  be  specified  in 
the  application.  2  R.  S.  489  (511),  §  9.  The  proceedings  above 
referred  to,  where  application  is  made  by  heirs  or  owners,  or 
their  guardians,  will  be  subsequently  detailed.    Post,  §  2. 

It  should  be  mentioned  that  no  other  parties  than  the  widow, 
an  heir  or  owner,  or  a  guardian  of  an  heir  or  owner,  have  author- 
ity to  apply  for  the  admeasurement  of  dower.  When,  therefore, 
the  vendee  of  a  widow' s  right  of  dower  had  the  dower  admeasured 
and  assigned  to  him,  the  proceeding  was  held  void  and  it  conferred 
no  title,  even  though  the  heir  or  his  guardian  consented  to  it. 
Jackson  v.  Aspell,  20  Johns.  411.  See  Van  Rensselaer  v.  Sher- 
iff of  Onondaga,  1  Cow.  44S,  446  ;  Gox  v.  Jagger,  2  id.  638,  651  ; 
JacTcson  v.  Vanderheyden,  17  Johns.  167 ;  Ritchie  v.  Putnam, 
13  Wend.  624  ;  Oreen  v.  Putnam,  1  Barb.  500  ;  Scott  y.  Howard, 
YoL.  Y.— 21 
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Form  of  order  for  admeasurement  and  appointing  commissioners. 

3  id.  319 ;  see,  also,  Moloney  v.  Horan,  36  How.  260,  267  ;  Wiles 
V.  PecTc,  26  N.  Y.  (12  Smith)  42,  45. 

The  order  appointing  commissioners  is  usually  inserted  in  the 
order  for  admeasurement,  of  which  a  form  is  given. 

Form  of  order  for  admeasurement  and  appointing  commis- 
sioners. 

At  a  special  term  of  the  supreme  court  {or  other  court)  held  at 
the  court-house  in  the  village  of  Johnstown  in  and  for  the 
county  of  Fulton,  on  the  day  of  ,  in  the 

year 

Present  —  Hon.  A.  B.  J.,  Justice. 

In  the  matter  of  the  application  of  1 
Ebbbcca  Roe,  for  the  admeasure-  V 
ment  of  dower.  \ 


On  reading  and  tiling  the  petition  of  Rebecca  Roe,  widow  of 
Richard  Roe,  late  of  the  town  of  Johnstown,  in  the  county  of 
Fulton,  deceased,  dated  the  day  of  ,  in  the  year 

,  and  the  notice  accompanying  the  same  ;  and  also  on 
reading  and  filing  proof  of  the  due  service  of  the  said  petition 
and  notice,  upon  C.  T.  B.,  special  guardian  for  John  Roe,  an 
infant  under  the  age  of  twenty-one  years,  and  upon  James  Roe, 
named  in  said  petition,,and  after  hearing  H.  E.  S.,  of  counsel  for 
said  petitioner,  andC.  *T.  B.,  the  special  guardian  aforesaid,  in 
behalf  of  said  infant :  It  is  ordered  that  admeasurement  be  made 
of  the  dower  of  the  said  Rebecca  Roe,  in  the  lands  of  her  hus- 
band, the  said  Richard  Roe,  deceased,  specified  in  said  petition, 
and  which  are  therein  described  as  follows  [irisert  the  descrip- 
tion contained  in  the  petition.'\ 

And  it  is  further  ordered  that  D.  P.  W.,  J.  W.  D.  and  D.  E.  M., 
of  the  town  and  county  aforesaid,  three  reputable  and  disinter- 
ested freeholders,  be  and  the}^  hereby  are  appointed  commission- 
ers for  the  purpose  of  making  such  admeasurement. 

It  is  further  ordered  that  the  said  commissioners  report  their 
proceedings  to  this  court  on  the  day  of  next. 

Section  2.  Proceedings  bjj^  heirs  to  compel  an  admeasurement 
of  dower. 

a.  Botice  to  widow  to  demand  dower.  After  the  expiration  of 
forty  days  from  the  death  of  any  husband,  his  heirs  or  any  of 
them,  or  the  owners  of  any  land  subject  to  dower,  claiming  a 
freehold  estate  therein,  or  the  guardian  of  any  such  heirs  or  owners, 
may,  by  notice  in  writing,  require  the  widow  of  such  husband  to 
make  demand  of  her  dower  within  ninety  days  after  the  service 
of  such  notice,  of  the  lands  of  her  deceased  husband,  or  of  such 
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When  heirs  may  apply  for  admeasurement  —  Application,  where  made. 

part  thereof  as  shall  be  specified  in  such  notice.    2  R.  S.  489 
(511),  §  6. 

Form  of  notice  hy  Jieirs  or  owners  to  widows. 

To  Rebecca  Roe,  widow  of  Richard  RoCylate  of  the  town  of 
Johnstown,  deceased: 
TaTce  notice  that  you  are  required  to  make  demand  of  your 
dower  in  the  lands  owned  by  the  said  Richard  Roe  at  the  time  of 
his  decease,  within  ninety  days  after  the  service  of  this  notice. 
The  said  lands  are  bounded  and  described  as  follows :  [insert 
the  description.'] 

Dated  at  Johnstown  on  the  day  of  in  the  year 

Yours,  etc., 

C.  &  S.  C. 
C.  T.  B. 

Guardian  of  John  Roe. 

h.  When  heirs  may  apply  for  admeasurement.  If,  however, 
the  widow  shall  not  make  demand  of  her  dower  within  the  time 
specified  in  such  notice  —  ninety  days  —  by  commencing  a  suit 
or  by  an  application  for  admeasurement ;  or  if  the  widow  shall 
not  make  demand  of  her  dower  within  one  year  after  her  hus- 
band' s  death,  although  no  notice  to  that  effect  shall  have  beei;i 
given,  the  heirs  of  the  husband  of  such  widow,  or  any  of  them, 
or  the  owners  of  any  land  subject  to  dower,  claiming  a  freehold 
interest  therein,  or  the  guardian  of  such  heirs  or  owners  may 
apply  by  petition  for  an  admeasurement  of  dower.  2  R.  S.  489 
(511),  §  7. 

c.  Application,  where  made.  The  application  is  to  be  made 
to  the  supreme  court,  to  the  county  court  of  the  county  in  which 
the  lands  subject  to  dower  are  located,  or  to  the  surrogate  of 
that  county.  2  R.  S.  489  (511),  §  7  ;  N.  Y.  Code,  §  30,  subd.  5 ; 
Laws  of  1847,  ch.  280,  §§  29,  30.  Also  to  the  court  of  common 
pleas  for,  the  city  and  county  of  New  York,  when  the  lands  so 
subject  are  located  in  New  York  city.  Laws  of  1854,  ch.  198, 
§  6.  Also  to  the  superior  court  of  the  city  of  Buffalo,  when  the 
lands^are  situated  in  that  city.  Laws  of  1854,  ch.  96,  §  9,  subd.  4. 
See,  also,  Laws  of  1873,  ch.  239. 

d.  Form  and  contents  of  petition.  The  petition  ought  to 
state  the  essential  facts  of  the  case,  and,  among  others,  the  omis- 
sion of  the  widow  to  take  measures  for  securing  her  dower  estate, 
and  the  steps  taken  by  the  heirs  or  owners  for  admeasurement. 
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THe  form  of  petition  given  for  the  application  of  the  widow  to 
the  court  can  readily  be  modified  to  suit  this  case. 

e.  Notice  of  motion  and  service.  A  copy  of  the  petition,  with 
a  notice  of  the  time  and  place  of  presenting  the  same,  should  be 
served  personally  on  the  widow  twenty  days  previous  to  its  pre- 
sentation. 2  R.  S.  489  (511),  §  8.  The  form  of  notice  of  motion 
given  upon  the  voluntary  application  of  the  widow,  will  suit 
this  case  with  the  necessary  modifications.  Employ  any  form 
of  proof  of  service  upon  the  widow,  modified  to  suit  the  circum- 
stances. 

f.  Order  on  application.  Upon  such  application  being  made, 
whether  voluntarily  by  the  widow,  as  previously  considered,  or 
by  any  heir  or  owner,  or  by  the  guardian  of  such  heir  or 
owner,  the  court  to  whom  the  application  shall  be  made  may, 
upon  the  hearing  of  the  parties,  order  that  admeasurement  be 
made  of  such  widow' s  dower,  of  all  the  lands  of  her  husband,  oi 
of  such  part  thereof  as  shall  have  been  specified  in  such  applica- 
tion. 2  R.  S.  489  (511),  §  9.  The  form  of  order  given  upon  the 
voluntary  application  of  the  widow  can  be  readily  altered  to 
suit  this  case. 

Section  3.  Appointment  of  commissioners  and  admeasurement 
thereby. 

a.  Order  of  appointment.  Upon  the  application  thus  made, 
the  court  or  surrogate  will  appoint  three  reputable  and  disinter- 
ested freeholders  as  commissioners  for  the  purpose  of  making 
the  admeasurement,  by  an  order  which  should  specify  the  lands 
of  which  dower  is  to  be  admeasured,  and  the  time  at  which  the 
commissioners  shall  report.    2  R.  S.  489  (511),  §  10. 

If  the  persons  so  appointed  commissioners,  or  any  of  them, 
shall  die,  resign,  or  neglect  or  refuse  to  serve,  others  may  be 
appointed  in  their  places  by  the  court  or  surrogate  who  appointed 
the  first  commissioners.  2  R.  S.  490  (512),  §  12 ;  White  v.  Story, 
2  HUl,  543,  546. 

If  one  of  the  commissioners  of  admeasurement  dies  before  the 
execution  of  his  trust,  the  vacancy  may  be  supplied  by  a  new 
appointment  made  by  the  surrogate  for  the  time  being,  although 
the  original  appointment  was  made  by  his  predecessor.  Oale  v. 
Edsall,  8  Wend.  460. 

The  surrogate's  order  appointing  commissioners  and  specify- 
ing a  day  for  making  the  report  is  in  the  nature  of  an  adjourn- 
ment or  continuance  of  the  proceedings,  and  upon  the  coming  in 
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of  the  report  at  the  time,  it  may  be  confirmed  on  motion  of  either 
party  without  notice  to  the  other  for  that  purpose.  White  v. 
Story,  2  Hill,  543,  547. 

On  proceedings  before  the  surrogate  for  the  appointment  of 
admeasurers  of  dower,  no  inquiry  can  be  gone  into  as  to 
whether  a  settlement  had  been  made  by  the  husband  in  lieu  of 
dower.  If  there  be  a  defense  to  the  widow' s  claim  of  dower,  it 
must  be  set  up  when  she  brings  her  action  for  a  recovery  of  the 
part  assigned  to  her.  Hyde  v.  Hyde,  4  Wend.  630.  See  Paries  v. 
Hardey,  4  Brad.  15,  17.  No  appeal  lies  to  the  supreme  court 
from  the  order  of  an  inferior  tribunal  appointing  commissioners 
of  admeasurement,  nor  from  the  order  made  by  them,  until  after 
the  confirmation  of  the  report  of  the  commissioners.  2  R.  S.  491 
(513),  §  19  ;  Oar  denier  v.  SpiTceman,  10  Johns.  368. 

For  a  form  of  an  order  appointing  commissioners  of  admeas- 
urement, see  the  form  of  the  order  for  admeasurement,  ante 
page 

6.  OatTi  of  commissioners.  The  commissioners  before  enter- 
ing upon  their  duties  are  required  to  be  sworn  before  the  surro- 
gate who  appointed  them,  or  before  some  oflacer  authorized  to 
take  afladavits,  that  they  will  faithfully,  honestly  and  impartially 
discharge  the  duty  and  execute  the  trust  reposed  in  them  by 
such  appointment.  2  R.  S.  489  (512),  §  11.  Such  oath  must  also 
be  takto  by  a  commissioner  appointed  to  fill  a  vacancy.  2  R. 
S.  490  (512),  §  12.  The  oath  may  perhaps  be  taken  before  the 
attorney  conducting  the  proceedings.  Griffin  v.  Borst,  4 
Wend.  195 ;  see  Post  v.  Coleman,  9  How.  64,  67.  The  advisa- 
bility of  either  attorney  administering  the  oath  must  be  ques- 
tioned. Certainly  it  would  be  safer  to  have  it  done  by  parties 
disinterested. 

Form  of  oath  to  commissioners. 


In  the  matter  of  the  application  of  Re- 
becca Roe  for  the  admeasurement  of 
dower. 


We,  D.  P.  W.,  J.  W.  D.,  andD.  E.M.,  commissioners  appointed 
by  the  supreme  court  [or  other  court]  to  make  admeasurement 
of  the  dower  of  Rebecca  Roe,  above  named,  in  the  premises  de- 
scribed in  the  order  of  said  court,  dated  on  the  day  of 
,  in  the  year  ,  being  each  duly  sworn,  do  severally 
swear  that  he  will  faithfully,  honestly  and  impartially  discharge 
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the  duty  and  execute  the  trust  reposed  in  him  by  such  appoint- 
ment. 

{Signatures  of  commissioners.) 
Subscribed  and  sworn,  etc. 


c.  Duties  of  commissioners.  The  duties  required  of  the  com- 
missioners are  specified  in  the  statute.  They  shall,  if  it  be  prac- 
ticable, and  in  their  judgment  for  the  best  interest  of  aU  the  par- 
ties concerned,  admeasure  and  lay  off  as  speedily  as  possible, 
the  one- third  part  of  the  lands  or  premises  embraced  in  the  order 
for  their  appointment,  as  the  dower  of  such  widow,  designating 
such  part  with  posts,  stones,  or  other  permanent  monuments.  2 
R.  S.  490  (512),  §  13,  subd.  1,  as  amended  by  Laws  of  1869,  ch. 
433,  §  1. 

In  making  such  an  admeasurement,  the  commissioners  are  to 
take  into  view  any  permanent  improvements  made  upon  the 
lands  embraced  in  the  order  by  any  heir,  guardian  of  minors  or 
other  owners,  since  the  death  of  the  husband  of  such  widow,  or 
since  the  alienation  thereof  by  such  husband,  and  if  practicable, 
shall  award  such  improvements  within  that  part  of  the  lands  not 
allotted  to  the  widow  ;  but  if  not  practicable  so  to  award  the 
same,  they  shall  not  make  a  deduction  from  the  lands  allotted  to 
the  widow,  proportionate  to  the  benefit  she  will  derive  from  such 
part  of  the  said  improvements  as  shall  be  included  in  the  portion 
assigned  to  her.  2  R.  S.  490  (512),  §  13,  subd.  2  ;  Goates  v.  Chee- 
ver,  1  Cow.  460,  463  ;  Leonard  v.  Steele,  4  Barb.  20,  23  ;  White 
V.  Storp,  2  Hill,  543,  547  ;  Bell  v.  The  Mayor  of  New  York,  10 
Paige,  49,  72. 

The  commissioners  may  employ  a  surveyor  with  necessary 
assistants  to  aid  them  in  their  admeasurement.  2  R.  S.  490  (512), 
§  13,  subd.  4. 

It  is  a  question  belonging  to  the  surrogate,  not  to  the  commis- 
sioners of  admeasurement,  to  decide  upon  the  widow's  right  in 
the  land.  Therefore  when  the  surrogate  orders  one-third  of  cer- 
tain premises  to  be  set  off,  the  commissioners  have  no  right  to 
confine  their  admeasurement  to  one-sixth,  basing  their  action 
upon  the  ground  that  the  husband  was  entitled  to  only  one  undi- 
vided half  of  the  land.  They  must  obey  the  order  of  the  surro- 
gate. They  have,  however,  the  same  powers  as  a  sheriff  under 
an  execution  upon  a  judgment  in  dower,  and  accordingly  are 
not  confined  to  the  mere  measuring  off  by  metes  and  bounds, 
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but  may  assign  dower  in  mines?  A  surrogate  court  is,  under 
the  statute,  a  legal  and  fit  tribunal  for  directing  and  enforcing 
such  an  assignment.     Coates  v.  Cheevqr,  1  Cow.  460,  463. 

In  the  admeasurement  of  dower  and  in  ascertaining  the  part  to 
be  assigned  to  the  widow,  the  commissioners  have  no  authority  to 
make  any  deduction  in  consequence  of  any  conveyance  of  land 
made  by  the  husband  to  the  wife  during  their  coverture.  They 
have  no  right  to  inquire  whether  a  settlement  was  made  by  the 
husband  in  lieu  of  dower.  The  widow  does  not  get  possession  by 
the  agency  of  the  admeasurers,  but  if  what  is  assigned  to  her 
by  them  is  not  peaceably  surrendered,  she  must  resort  to  her 
action.  Those  who  oppose  her  claim  are  not  compromised  in 
their'  rights  by  the  proceedings  before  the  surrogate,  and  if  they 
would  interpose  a  defense  to  her  claim,  they  must  do  so  when 
she  brings  her  action.     Hyde  v.  Hyde,  4  Wend.  630. 

The  provisions  of  the  statute  indicate  a  clear  intention  upon 
the  part  of  the  legislature  that,  as  between  the  widow  and  the 
heir  or  devisee,  the  widow's  right  of  dower  shall  be  enforced, 
unburdened,  if  possible,  except  from  the  time  an  assignment  of 
dower  shall  have  been  made.     Harrison  v.  PecTc,  56  Barb.  251. 

The  dower  to  which  a  widow  is  entitled  in  lands  sold  by  the 
husband  during  the  marriage,  is  one-third  of  the  value  at  the 
time  of  the  alienation.  The  facts  of  the  conveyance  of  the  land, 
and  of  its  value  at  the  time  of  such  conveyance  might,  it  seems, 
be  shown  to  the  commissioners  at  the  time  of  the  admeasure- 
ment. Walker  v.  Schuyler,  10  Wend.  480  ;  Yates  v.  Paddock, 
id.  528 ;  Parks  v.  Hardey,  4  Brad.  15  ;  HumpTirey  v.  Pliinney, 
2  Johns.  484 ;  Shaw  v.  White,  13  id.  179  ;  Hale  v.  James,  6 
Johns.  Ch.  258 ;  Van  Gelder  v.  Post,  2  Edw.  Ch.  577 ;  Marble 
V.  Lewis,  36  How.  337  ;  53  Barb.  432.  ' 

The  value  of  the  premises  can  be  more  satisfactorily  deter- 
mined upon  the  trial,  than  by  the  commissioners.  But  the  ques- 
tion of  improvements  is  to  be  determined  by  the  commissioners. 
Marble  v.  Lewis,  36  How.  337 ;  53  Barb.  432. 

The  statute  requires  that  the  dower  must  be  assigned  by  metes 
and  bounds,  but  this  is  not  always  either  practicable  or  possible, 
as  when  the  subject-matter  is  of-  such  a  nature  that  no  division 
can  be  made  which  will  give  to  the  parties  the  enjoyment  of  their 
respective  shares  in  severalty.  In  such  cases  the  dower  may  be 
so  assigned  as  to  give  the  widow  one-third  of  the  profits  ;  or  the 
parties  may  have  an  alternate  occupation  of  the  whole.     White 
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V.  Btory,  2  Hill,  543  ;  Stewart  v.  Smith,  39  Barb.   167,  168 ;  1 
Keyes,  59.     See  Van  Oelder  v.  Post,  2  Edw.  Ch.  577. 

With  the  consent  of  a  widow,  but,  it  would  seem,  not  without 
her  consent,  rooms  in  a  building  can  be  assigned  for  dower. 
Stewart  v.  Smith,  39  Barb.  167 ;  1  Keyes,  59. 

Where  the  premises  in  which  dower  was  claimed,  consisted  of 
a  village  lot  with  a  dwelling-house  thereon,  and  the  commission- 
ers, among  other  things,  assigned  to  the  widow  particular  rooms 
in  the  house,  with  the  right  of  using  the  stairways,  halls,  etc., 
so  as  to  afford  ingress  and  egress  for  the  enjoyment  of  the  rooms, 
this  assignment  was  held  to  be  one  to  which  a  tenant  could  not 
legally  object,  although  it  might  be  otherwise  as  to  the  widow. 
White  V.  Story,  2  Hill,  543. 

The  commissioners  may  likewise  assign  to  the  widow  dower 
in  iron  or  other  mines  opened  and  worked  in  the  life-time  of  her 
husband,  but  not  in  mines  unopened  at  his  death.  Dower  in 
mines  should  be  assigned  collectively  with  other  lands,  or 
separately  of  themselves  ;  and  if  the  dower  in  them  cannot  be 
assigned  by  metes  and  bounds,  a  proportion  of  the  profits  or  the 
separate  alternate  enjoyment  of  the  whole  for  short  propor- 
tionate periods  may  be  assigned  for  dower.  Ooates  v.  Oheever, 
1  Cow.  460,  463. 

A  recent  statute  of  this  State  has  set  at  rest  a  question  formerly 
somewhat  discussed  in  the  courts,  and  upon  which  there  had 
been  no  authoritative  adjudications.  The  query  was  whether 
rent  out  of  land  could  be  assigned  by  the  commissioners  in  lieu 
of  dower.  It  was  considered  a  matter  of  doubt  in  White  v. 
Story,  2  Hill,  544,  545  ;  was  stated  somewhat  decisively  in  Van 
Oelder  v.  Post,  2  Edw.  Ch.  577,  but  was  settled  affirmatively  by 
the  legislature.  Laws  of  1869,  vol.  1,  ch.  433,  §  3,  which  is 
intended  as  an  addition  to  section  16  of  the  statute  now  under 
consideration,  reads  as  follows :  "In  case  the  commissioner  shall 
report  that  it  be  not  practicable,  or  in  their  judgment  for  the 
best  interest  of  all  the  parties  concerned,  that  the  one-third  part 
of  the  premises  embraced  in  the  order  of  their  appointment  be 
admeasured  and  laid  oif  with  posts,  stones  or  other  permanent 
monuments  ;  then  the  said  court  or  surrogate  may,  upon  com- 
petent evidence  being  adduced  as  to  the  net  rental  value  of  such 
lands  or  premises,  order  and  decree  that  a  sum  equal  to  one-third 
part  of  such  net  rental  value  be  annually  or  oftener  paid  over 
to  such  widow  during  the  term  of  her  natural  life,  as  and  for 
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her  dower  in  sucli  lands  and  premises;  and  ' such  widow  may 
sue  for,  recover  and  collect  such  sum,  of  and  from  the  owner  of 
such  lands  or  premises,  and  the  payment  thereof  shall  be  a 
charge  upon  such  premises  during  the  natural  life  of  such 
widow.  If  at  any  time  it  shall  appear  to'  the  supreme  court,  or 
to  the  county  court  of  the  county  in  which  such  lands  or  prem- 
ises are  situated,  or  to  the  surrogate  of  the  county,  upon  the  ap- 
plication of  any  party  interested,  that  the  net  rental  value  thereof 
has  materially  increased  or  diminished,  such  court  or  surrogate- 
may,  upon  a  hearing  of  all  parties  in  interest,  of  which  they 
shall  have  had  due  and  proper  notice,  order  and  decree  that 
such  sum  be  correspondingly  increased  or  diminished." 

A  widow  is  also  entitled  to  have  set  off  to  her  as  her  dower, 
by  metes  and  bounds,  to  be  held  by  her  in  severalty,  the  one- 
third  part  of  lands  of  which  her  husband  had  been  seized  in  fee 
in  severalty  during  coverture,  and  had  conveyed  an  undivided 
portion  thereof  to  another  person,  without  her  joining  with  him 
in  the  conveyance.    Smith  v.  Smith,  6  Lans.  313. 

She  is  also  entitled  to  dower  in  lands  conveyed  to  the  hus- 
band and  a  third  person,  as  tenants  in  common  during  covert- 
ure, and  so  held  by  them  at  the  time  of  the  husband's  death. 
The  one-third  part  of  such  land  set  off  to  her  by  metes  and 
bounds  will  be  held  by  her'  as  tenant  in  common  with  the  other 
owner.  lb. 

The  statute  makes  no  provision  for  notice  to  be  given  of  the 
meetings  of  the  commissioners.  Such  notice  is,  however,  both 
customary  and  proper,  and  should  be  given.  But  where  it  ap- 
peared that  an  interested  party,  who  complained  of  the  omis- 
sion to  give  such  notice,  knew  of  the  meetings,  and  where  it  also 
appeared  that  no  injustice  had  been  done  him  by  their  decision, 
it  was  held  that  the  report  of  the  commissioners  should  be  con- 
firmed, notwithstanding  no  formal  notice  of  their  meetings  had 
been  given.  Smith  v.  Smith,  6  Lans.  813.  It  would  seem  both 
on  principles  of  justice  and  from  the  decisions  of  the  courts  in 
proceedings  somewhat  analogous  to  those  now  under  considera- 
tion, that  notice  of  the  proceedings  of  the  commissioners  in  dower 
should  be  given  to  the  owner  of  the  premises,  or  to  their  guard- 
ians, if  such  owners  be  minors.  See  DouUeday  v.  Newton, 
9  How.  71 ;  Commissioners  of  Highways  of  KinderhooTcy.  Claw, 
15  Johns.  537 ;  Elmendorf  v.  Harris,  23  Wend.  628. 
YoL.  v.— 22 
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d.  Report  of  commissioners.  The  commissioners  are  in- 
structed to  make  a  full  and  ample  report  of  their  proceedings, 
with  the  quantity,  courses  and  distances  of  the  land  admeasured 
and  allotted  by  them  to  the  widow,  with  a  description  of  the 
posts,  stones  and  other  permanent  monuments  thereof,  and  the 
items  of  their  charges,  and  in  case  it  is  not  practicable  nor  in 
their  judgment  for  the  best  interest  of  all  the  parties  concerned, 
to  admeasure  and  lay  off  the  one-third  part  of  the  lands  or  prem- 
ises-embraced in  the  order  for  their  appointment,  and  desig- 
nate such  part  with  posts,  stones,  or  other  permanent  monu- 
ments, then  they  shall  so  report,  and  also  make  full  and  ample 
report  of  all  the  facts  in  the  case  to  the  court  by  which  they  were 
appointed,  at  the  time  specified  in  the  order  for  their  appoint- 
ment. 2  R.  S.  490  (512),  §  13,  subd.  3,  as  amended  by  Laws  of 
1869,  ch.  433,  §  2. 

Form  of  report  of  commissioners. 


In  the  matter  of  the  application  of 
Rebecca  Roe  for  the  admeasure- 
ment of  dower. 


To  the  Supreme  Court  of  the  State  of  New  TorTc  {or  other  court, 
or  to  Mclntyre  Fraser,  Esq.,  county  judge  of  the  county  of 
Fulton) : 

The  undersigned  D.  P.  W.,  J.  W.  D.,  and  D.  E.  M.,  commis- 
sioners appointed  by  an  order  of  the  supreme  court  \or  other 
court  or  surrogate},  dated  the  day  of  ,  in  the  year  , 
to  make  admeasurement  of  the  dower  of  Rebecca  Roe,  above- 
named,  widow  of  Richard  Roe,  late  of  the  town  of  Johnstown  and 
county  of  Pulton,  in  said  State,  deceased,  in  the  lands  and 
premises  described  in  said  order,  and  situated  in  the  town  of 
Johnstown,  aforesaid,  do  respectfully  report  that,  having  first 
been  duly  severally  sworn  faithfully,  honestly  and  impartially 
to  discharge  the  duty  and  execute  the  trust  reposed  in  us  by  the 
said  appointment,  we  met  on  the  premises  hereinafter  described, 
on  the  day  of  ,  in  the  year  ,  to  discharge  the 

duty  and  to  exercise  the  trust  aforesaid,  and  likewise  John  Roe, 
by  his  guardian,  H.  P.  J.,  and  James  Roe,  by  his  attorney,  C. 
H.  B.,  appeared  at  the  time  and  place  aforesaid  [or  if  they  did 
not  so  appear  state  that  fact,  and  also,  that  they  hate  heen  duly 
notified  to  appear  at  the  time  and  place  aforesaid,}  whereupon 
the  undersigned  commissioners  as  aforesaid,  caused  a  survey  of 
the  said  lands  and  premises  to  be  made  in  the  presence  of  the 
said  parties,  a  map  of  which  survey  is  hereunto  annexed. 

And  we  do  further  report  that  we  have  admeasured  and  allotted 
to  the  said  Rebecca  Roe,  for  her  dower  in  the  said  lands  and 
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premises,  the  one-third  part  thereof,  which  part  is  bounded  and 
described  as  follows :  SJiere  insert  the  description  containing 
the  quantity,  course  and  distances  of  the  land  admeasured  and 
allotted  to  the  widow,  with  a  description  of  the  posts,  stones, 
and  other  permanent  monuments  thereof]  being  the  part  desig- 
nated on  the  said  map  hereto  annexed  by  the  letter  ''O."  [J/" 
the  commissioners  do  not  deem  it  practicable,  nor  for  the  best 
interests  of  all  the  parties,  to  admeasure  and  lay  off  the  one- 
third  part  of  the  lands  or  premises,  and,  to  designate  it  with 
posts,  stones,  or  other  permanent  monuments,  let  the  report 
contain  a  statement  of  that  fact,  with  the  reasons  which  led  their 
judgment  to  such  a  conclusion.'] 

We  do  further  report  that  the  following  are  the  items  of  the 
charges  attending  said  admeasurement,  including  our  fees  as 
commissioners : 
Five  days'  services  for  each  commissioner,  at  $2  per  day 

for  each $30  00 

Cash  paid  P.  W.  for  five  days'  services  as  surveyor,   at 

$2.50  per  day 12  50 

Cash  paid  for  two  chain  and  flag  bearers,  five  days  each, 

at  $1  per  day  for  each 10  00 

$52  50 

In  witness  whereof,  we  have  hereunto  set  our  hands,  this 
day  of  ,  in  the  year 

{Signatures  of  commissioners.) 

e.  Enlargement  of  time  for  report  of  commissioners.  The 
court  or  oflBlcer  appointing  the  commissioners  may,  upon  their 
application,  or  upon  the  application  of  either  party,  enlarge  the 
time  for  making  their  report ;  and  may,  by  order,  compel  such 
report  or  discharge  the  commissioners  neglecting  to  make  the 
same  and  appoint  others  in  their  places.  2  R.  S.  490  (512), 
§  14 ;  White  v.  Story,  2  Hill,  543,  547. 

/.  Filing  and  entry  of  report.  The  report  of  the  commission- 
ers is  directed  to  be  filed  and  entered  at  large  in  the  minutes  of 
the  court  to  which  the  same  shall  be  made,  or  in  a  book  to  be 
provided  by  the  surrogate  for  that  purpose  when  made  to  him. 
2  R.  S.  490  (515),  §  15. 

g.  Setting  aside  report.  The  court  or  surrogate,  to  whom  the 
report  shall  be  made,  may,  at  the  time  appointed  for  receiving 
the  same,  or  such  other,  time  to  which  the  hearing  shall  have 
been  adjourned  on  good  cause  shown,  set  aside  the  report,  and 
appoint,  as  often  as  may  be  necessary,  new  commissioners,  who 
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shall  proceed  in  tlie  manner  before  directed.  2  R.  S.  490  (513), 
§16. 

Irregularity  in  the  proceedings  is  sufficient  cause  for  a  motion 
to  have  them  set  aside.  Jackson  v.  Waltermire,  7  Cow.  353.  In 
order  to  support  the  motion  to  have  the  proceedings  set  aside, 
it  must  appear  that  copies  of  all  the  papers  upon  which  the 
application  is  founded  have  been  served  upon  the  opposite 
party.  In  the  matter  of  Shaw,  1  Cow.  176. 

h.  Confirmation  of  report.  If  the  report  is  not  set  aside,  the 
court  or  surrogate  is  required  to  confirm,  by  order,  the  said 
report  and  admeasurement.  2  R.  S.  491  (513),  §  16.  The  order 
of  the  court  or  surrogate  appointing  commissioners  for  admeas- 
urement, and  specifying  a  day  for  making  the  report,  is  in  the 
nature  of  an  adjournment  or  continuance  of  the  proceedings,  and 
upon  the  coming  in  of  the  report  at  the  time,  it  may  be  confirmed 
on  motion  of  either  party  without  notice  to  the  other  for  that 
purpose.  A  party  must  take  notice  at  his  peril  of  a  regular 
adjournment.  White  v.  Story,  2  Hill,  543,  547.  A  form  of  a 
notice  is  given,  however. 

Form  of  notice  of  motion  to  confirm  report. 


In  the  matter  of  the  application  of 
Rebecca  Rob,  for  the  admeasure- 
ment of  dower. 


or 


Sir  — .  Take  notice,  that  I  shall  move  the  supreme  court  \o 
other  court'\  at  the  next  special  term  thereof,  to  be  held  at  th, 
court-house  in  the  village  of  Johnstown,  in  the  county  of  Ful 
ton,  on  the  day  of  next,  or  as  soon  thereafter  as 

counsel  can  be  heard,  for  an  order  confirming  the  report  of  the 
commissioners  appointed  to  make  admeasurement  of  the  dower 
of  Rebecca  Roe,  in  the  premises  mentioned  in  said  report ;  and 
for  such  other  or  further  order  in  the  premises  as  may  be  just ; 
which  motion  wiU  be  founded  upon  the  said  report,  a  copy  of 
which  is  herewith  served. 
Dated  at  Johnstown  this  day  of  ,  in  the  year 

Yours,  etc., 

H.  E.  S., 

Attorney  for  Rebecca  JRoe. 

To  C.  T.  B.,  Special  Guardian  for  John  Hoe,  and  C.  H.  B.,  Attor- 
ney for  James  Hoe. 
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Form,  of  order  confirming  commissioners'  report. 

At  a  special  term  of  the  supreme  court  \or  other  court]  held  at 
the  court-house  in  the  village  of  Johnstown,  in  and  for  the 
county  of  Fulton,  on  the  day  of         ,  in  the  year 

Present  —  Hon.  A.  B.  James,  Justice. 

In  the  matter  of  tlie  application  of 
BebeccaRob,  for  the  admeasure- 
ment of  dower. 


On  reading  and  filing  the  report  of  D.  P.  W.,  J.  W.  D.  and 
D.  E.  M.,  commissioners  appointed  to  admeasure  the  dower  of 
Rebecca  Roe,  widow  of  Richard  Roe,  late  of  the  towji  of  Johns- 
town, in  the  county  of  Fulton,  deceased,  which  report  is  dated 
the  day  of  in  the  year  ,  and  by  which  it 

appears  among  other  things  that  the  said  commissioners  have 
admeasured  and  allotted  to  the  said  Rebecca  Roe,  for  her  dower, 
the  one-third  part  of  the  lands  and  premises  described  in  the 
order  appointing  said  commissioners,  a  map  of  which  is  annexed 
to  said  report ;  which  third  part  so  allotted  to  the  said  Rebecca 
Roe  is  particularly  described  in  said  report,  as  will  more  fully 
appear  by  reference  to  said  report  and  to  the  minutes  of  the 
court,  where  said  report  is  entered  at  large. 

Now  on  motion  of  H.  E.  S. ,  attorney  for  the  said  Rebecca  Roe, 
no  one  appearing  to  oppose  [or  and  after  hearing  C.  T.  B.,  special 
guardian  for  John  Roe,  and  C.  H.  B.,  attorney  for  James  Roe], 
it  is  ordered  that  the  said  report  and  admeasurement  be,  and  the 
same  is,  in  all  respects,  confirmed. 

i.  Fees  of  commissioners,  etc.  The  law  allows  to  the  com- 
missioners for  the  admeasurement  of  dower,  $2  each,  per  day, 
for  each  day's  actual  and  necessary  services.  2  R.  S.  643  (662), 
§  35.  A  surveyor  also  is  allowed  $2.50  per  day  for  his  actual 
services  in  surveying,  laying  out,  marking  and  mapping  the 
premises  of  which  dower  is  admeasured ;  and  his  necessary 
chain  and  flag  bearers,  and  other  necessary  assistants  are  allowed 
$1  per  day.     2  R.  S.  643  (662),  §  34. 

Section  4.  Effect  of  admeasurement.  The  admeasurement, 
made  and  confirmed  as  above  indicated,  shall,  at  the  expiration 
of  thirty  days  from  the  date  of  such  confirmation,  unless 
appealed  from,  be  binding  and  conclusive  as  to  the  location  and 
extent  of  the  widow's  right  of  dower,  on  the  parties  who  applied 
for  the  same,  and  on  all  parties  to  whom  notice  shall  have  been 
given,  as  provided  by  statute.  But  no  person  shaU  be  precluded 
thereby  from  controverting  the  right  and  title  of  the  widow  to 
the  dower  so  admeasured.    2  R.  S.  491  (513),  §  17.    Jackson  v. 
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Hixon,  17  Johns.  123  ;  Parks  v.  Hardey.  4  Brad.  15.  It  must 
be  remembered  that  these  proceedings  do  not  affect  in  any  manner 
the  widow' s  title  to  the  premises.  These  proceedings  are  simply 
evidence  that  the  part  assigned  by  the  admeasurers  belongs  to 
the  widow  after  a  title  is  shown  to  the  whole.  Jackson  v.  Ran- 
dall, 5  Cow.  168 ;  Jackson  v.  Dewitt,  6  id.  316 ;  Wood  v.  8eely, 
32  N.  Y.  (5  Tiff.)  105.  See,  also,  Oraham  v.  Linden,  50  N.  Y. 
(5  Sick.)  547  ;  Dioyer  v.  Bwyer,,  IB  Abb.  N.  S.  269. 

Proceedings  carried  on  by  the  widow  for  the  admeasurement 
of  dower  in  premises  where  she  has  no  legal  right  of  dower,  con- 
stitute a  clQud  upon  the  title  to  such  premises,  and  justify  the 
commencement  of  an  action  to  c[uiet  the  title  to  the  same.  Wood 
V.  Seely,  32  N.  Y.  (5  Tiff.)  105. 

Section  5.  Proceedings  to  obtain  dower.  The  widow  to  whom 
dower  shall  be  admeasured  at  the  expiration' of  thirty  days  from 
the  date  of  the  confirmation  of  the  report  of  the  commissioners, 
unless  such  report  be  appealed  from,  may  bring  and  maintain 
an  action  of  ejectment  to  recover  the  possession  of  the  lands  so 
admeasured  to  her  for  her  dower  (in  which  her  right  to  such 
dower  may  be  controverted),  and,  upon  recovery,  may  hold  the 
same  during  her  natural  life,  subject  to  the  payment  of  all  taxes 
and  charges  accruing  thereon  subsequent  to  her  taking  possession. 
2  R.  S.  491  (513),  §  18.  Taxes  and  assessments  existing  and 
unpaid  before  the  assignment  of  dower  is  made,  cannot  be 
charged  upon  the  estate  assigned  to  the  widow,  if  there  is  suffi- 
cient personal  estate  to  pay  them.  Harrison  v.  Peck,  56  Barb. 
251.  The  general  provisions  of  the  Revised  Statutes  relating 
to  actions  concerning  real  property  apply  to  an  action  of  eject- 
ment so  brought  by  the  widow,  according  to  the  subject-matter 
of  the  action,  and  without  regard  to  its  form.  JST.  Y.  Code,  §  455. 
The  provisions  of  the  Revised  Statutes  referred  to  are  found, 
2  R.  S.  302  (310),  etc.  Whenever  a  widow  brings  such  an  action 
for  dower,  and  she  makes  it  appear  to  the  court  or  a  justice 
thereof,  in  which  such  action,  or  an  appeal  from  such  action  is 
pending,  that  she  has  no  sufficient  means  of  support  aside  from 
the  property  admeasured  to  her,-  such  action  or  appeal  shall 
have  a  preference  upon  the  calendar  of  the  court  in  which  the 
same  is  pending.  Laws  of  1869,  vol.  1,  ch.  433.  When  an 
action  of  ejectment  is  thus  brought  the  plaintiff  is  not  bound  to 
demand  in  her  complaint  the  one  undivided  third  part  of  the 
land  and  premises  of  her  deceased  husband,  but  she  may  de- 
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mand  the  specific  lands  admeasured.  Borst  v.  Oriffin,  9  Wend. 
307 ;  see  Ward  v.  Kilts,  12  Wend.  137,  139.  If  judgment  be 
given  in  favor  of  the  widow  bringing  such  action  of  ejectment, 
no  appeal  shall  stay  the  issuing  of  a  writ  of  possession  to  her,  in 
cd!se  she  shall  give  such  security  as  the  justice  of  the  supreme 
court,  before  whom  the  same  was  tried,  shall  order,  to  the 
effect  that,  if  the  judgment  so  appealed  from  be  reversed  and 
restitution  awarded,  she  will  pay  the  value  of  the  use  and 
occupation  of  the  said  lands  and  premises  during  the  time  she 
shall  hold  possession  of  the  same.  Laws  of  1869,  vol.  1,  ch. 
433,  §  4.  The  action  must  be  brought  against  the  actual  occu- 
pants of  the  lands.  Ellicott  v.  Hosier,  7  IST.  Y.  (3  Seld.)  201  ;  11 
Barb.  574.  No  demand  is  necessary  before  action  brought. 
lb.  As  to  a  sale  of  real  estate  for  the  satisfaction  and  discharge 
of  a  claim  for  dower,  see  Laws  1870,  ch.  717;  Laws  1874, 
ch.  258. 

Section  6.  Appeals. 

a.  When,  where  and  by  whom  taken.  Where  the  commis- 
sioners for  the  admeasurement  of  dower  have  been  appointed  by 
a  county  court  or  by  a  surrogate,  the  widow  and  any  heir  or 
owner  of  lands  affected  by  the  proceeding,  or  the  guardian  of 
such  heir  or  owner,  may,  within  thirty  days  after  the  order  of 
confirmation  of  the  report  of  the  commissioners  by  such  court  or 
surrogate,  appeal  from  such  order  to  the  supreme  court,  in  the 
manner  directed  by  statute.  2  R.  S.  491  (513),  §  19 ;  2  R.  S.  611 
(634),  §  118;  Oardenier  v.  Bpikeman,  10  Johns.  368.  Such 
appeal  to  the  supreme  court  also  lies  when  the  commissioners 
were  appointed  by  the  court  of  common  pleas  of  the  city  of 
New  York,  and  the  order  confirmed  by  the  same.  Laws  of  1854, 
ch.  198,  §  6. 

An  appeal  may  also  be  taken  to  the  general  term  of  the 
supreme  court,  or  of  the  superior  court  of  the  city  of  New  York, 
or  of  the  court  of  common  pleas  of  the  city  of  New  York,  from 
an  order  of  confirmation  made  by  any  of  these  courts  at  a 
special  term  thereof.  Laws  of  1854,  ch.  270,  §  1 ;  Smith  v.  Smith, 
6  Lans.  313.  See,  in  proceedings  somewhat  analogous.  In  the 
matter  of  Canal  and  Walker  streets,  12  N.  Y.  (2  Kern.)  406.  This 
same  statute  makes  sections  327,  329,  330,  332  of  the  Code  of  Pro- 
cedure apply  to  appeals  in  special  proceeding,  and  are  hence 
applicable  in  the  proceedings  now  under  consideration.  Laws 
of  1854,  ch.  270,  §  2. 
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When  tlie  order  of  confirmation  is  made  by  the  special  term 
of  the  superior  court  of  the  city  of  Buffalo,  an  appeal  lies 
to  the  general  term  of  the  same.  Laws  of  1854,  ch.  96,  §§  19 
and  26  ;  amended  Laws  of  1857,  vol.  1,  ch.  361,  §  3 ;  and  see  a 
recent  statute.  Laws  1873,  ch.  280. 

The  court  of  appeals  has  the  power  to  review  the  decision  of 
the  general  term.  Such  review  must  be  had  by  a  writ  of  error, 
since  the  provisions  of  the  Code  of  Procedure  on  the  subject  of 
appeals  to  the  court  of  appeals  do  not  apply  to  proceedings 
for  the  admeasurement  of  dower.  N".  Y.  Code,  §  471.  See 
Wait's  Code,  pp.  805-807.  See,  on  appeals  to  the  court  of 
appeals  in  analogous  proceedings.  In  the  Tnatter  of  extending 
Canal  street,  12  N".  Y.  (2  Kern.)  406  ;  Becker  v.  The  People,  18 
N.  Y.  (4  Smith)  487 ;  Isaacs  v.  The  Beth  Hamedrash  Society, 
19  N.  Y.  (5  Smith)  584;  The  People  v.  Church,  20  N.  Y. 
(6  Smith)  529. 

Form  of  a  notice  of  appeal. 


Jamea.  Roe  and  H.  P.  J. ,  appellants, 

agst. 
Eebecoa  Roe,  respondent. 


To  Rebecca  Roe : 

Take  notice  that  the  above-named  appellants  appeal  to  the 
supreme  court,  from  an  order  made  by  the  county  court  of 
the  county  of  Fulton  [or  other  court,  or  by  , 

Esq.,  surrogate  of  the  county  of  J,   confirming 

the  report  and  admeasurement  of  D.  P.  W.,  J.  W.  D.  and 
D.  E.  M.,  commissioners  appointed  by  the  said  court  [or  by  the 
said  surrogate],  to  admeasure  and  set  off  to  the  said  Rebecca 
Roe,  the  one-third  part  of  the  lands  and  premises  mentioned  in 
said  report. 

Dated  Johnstowk,  etc.  C.  H.  B., 

Attorney  for  appellants. 

To  Rebecca  Roe,  Respondent. 

b.  Filing  of  appeal.  The  appeal  must  be  filed  with  the 
surrogate  or  with  the  clerk  of  the  court  which  grants  the  order. 
2  R.  S.  491  (513),  §  20. 

c.  Bond  on  appeal.  Such  appeal  shaU  not,  however,  be 
effectual  or  valid  for  any  purpose,  until  a  bond  to  the  adverse 
party  shall  be  executed  by  the  appellant,  and  filed  with  such 
surrogate  or  clerk,  with  security  to  be  approved  by  the  surro- 
gate or  by  a  judge  of  the  court  by  which  such  order  was  made, 
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and  to  be  evidenced  by  an  indorsement  on  sucli  bond,  in  the 
penal  snm  of  $100,  conditioned  for  the  diligent  prosecution  of 
such  appeal  and  for  the  payment  of  all  costs  that  may  be 
adjudged  by  the  supreme  court  against  such  appellant ;  and 
no  other  notice  or.proceeding  shall  be  necessary  to  perfect  such 
appeal.     2  R.  S.  491  (513,  514),  §  20. 

Form  of  a  bond  on  appeal. 

Know  all  men  by  these  presents,  That  we,  H.  P.  J.,  of  the 
town  of  Johnstown,  county  of  Fulton  and  State  of  New  York, 
and  James  Roe,  of  the  same  place,  and  E.  H.  R. ,  of  the  town  of 
Broadalbin,  in  said  county  and  State  aforesaid,  are  held  and 
firmly  bound  unto  Rebecca  Roe,  of  the  town  of  Johnstown,  afore- 
said, in  the  penal  sum  of  $100,  to  be  paid  to  the  said  Rebecca 
Roe,  her  executors,  administrators  and  assigns,  for  which 
payment,  well  and  truly  to  be  made,  we  bind  ourselves, 
our  heirs,  executors  and  administrators  firmly  by  these  presents. 
Witness  our  hands  and  seals,  this  day  of  ,  in  the 

year  of  our  Lord 

"Whereas,  the  above  bounden  H.  P.  J.  and  James  Roe  have 
this  day  appealed  to  the  supreme  court  from  the  admeasurement 
of  the  dower  of  the  above-named  Rebecca  Roe,  lately  made  by 
D.  P.  W.,  J.  W.  D.,  and  D.  E.  M.,  commissioners  appointed  by 
the  county  court  of  the  county  of  Fulton  [or  other  court,  or  by 
,  Esq.,  surrogate  of  the  county  of  ],  to  admeasure 

and  set  off  for  the  dower  of  the  said  Rebecca  Roe,  one-third 
part  of  the  lands  and  premises  described  in  their  report  to  the 
said  court  \or  to  the  said  surrogate],  and  from  an  order  confirm- 
ing the  said  report  and  admeasurement. 

Now,  the  condition  of  this  obligation  is  such,  that  if  the  above 
bounden  H.  P.  J.  and  James  Roe  shall  diligently  prosecute  the 
said  appeal,  and  shall  pay  all  costs  that  may  be  adjudged  by 
the  supreme  court  against  the  said  appellants,  then  the  above 
obligation  shall  be  void,  otherwise  it  shall  remgiin  in  full  force  and 
virtue. 

Sealed,  and  delivered  in  )  H.  P.  J.        [l.  c  .J 

the  presence  of  J.  B.  G.,  V  James  Roe.  [l.  s.] 

and  W.  W.  W.,  Jr.  )  E.  H.  R.       [l.  s.] 

[Place  the  following  indorsement  upon  the  bond  :  The  secu- 
rity in  the  within  bond  is  approved,  dated,  etc.  Tliis  indorse- 
ment is  to  be  signed  by  the  surrogate,  or  by  a  judge  of  the  court 
by  which  the  order  appealed  from  was  made.'] 

d.  The  return.    It  shall  be  the  duty  of  the  surrogate,  or  the 
clerk  of  the  court  with  whom  such  appeal  and  bond  shall  be 
filed,  on  receiving  the  amount  of  his  fees  for  the  service,  to  tran- 
VoL.  v.— 23 
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scribe  the  petition,  affidavits,  notices,  orders,  reports,  and  all  other 
proceedings  on  the  application,  together  with  the  said  appeal,  to 
certify  them  under  his  official  seal,  and  to  transmit  the  said  copies 
to  the  supreme  court.  2  R.  S.  491  (514),  §  21.  And  the  court 
above,  sitting  in  review,  cannot  look  beyond  -the  papers  which 
are  returned  to  it  by  the  inferior  tribunal.  White  v.  Story ^  2 
Hill,  543,  546. 

e.  The  hearing.  The  supreme  court  is  directed  to  hear  and 
determine  the  appeal,  to  review  all  the  proceeding  upon  the 
application,  and  to  do  therein  what  shall  be  just.  2  E,.  S.  491 
(514),  §  22.  On  an  appeal  to  the  supreme  court  only  the  regu- 
larity and  fairness  of  the  proceedings  will  be  examined  into. 
Hyde  v.  Hyde,  4  Wend.  630. 

The  statute  further  directs  that  the  hearing  of  the  appeal  by 
the  supreme  court  shall  be  brought  on  by  notice,  and  shall  be 
conducted  as  other  special  motions.  Notices  of  the  hearing  and 
all  other  necessary  notices  in  the  said  court  may  be  served  on 
any  party  not  residing  within  this  State,  by  leaving  the  same 
with  the  surrogate,  or  the  clerk  of  the  court  from  whose  order 
the  appeal  is  made,  for  the  use  of  such  party.  The  supreme 
court  may,  by  rule,  direct  further  returns  from  the  surrogate  or 
county  court  whenever  the  same  shalLbe  necessary,  and  may 
establish  such  rules  to  regulate  the  practice  on  such  appeals  as  the 
said  court  may  deem  expedient.    2  R.  S.  492  (614,  515),  §  27. 

No  such  rules  have  as  yet  been  adopted  by  the  supreme  court. 

/.  Proceedings  on  reversal.  In  case  the  order  of  confirmation 
is  reversed,  the  court  shall  cause  the  same  to  be  certified  to  the 
surrogate  or  county  court  making  such  order,  to  the  end  that 
new  commissioners  may  be  appointed,  or  a  new  admeasurement 
had,  as  the  supreme  court  shall  direct ;  or  the  supreme  court 
may  proceed  to  appoint  commissioners  to  make  admeasurement 
in  the  same  manner  as  upon  an  original  application  to  such 
court,  and  the  like  proceedings  shall  be  had  thereon.  2  R.  S. 
492  (514),  §  23  ;  see  Laws  of  1873,  ch.  239. 

The  following  forms  of  orders  of  reversal  are  given,  the  latter 
of  which  is  based  upon  a  rule  of  the  supreme  court,  in  Coates  v. 
Cheever,  1  Cow.  460,  480. 
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Form  of  order  of  reiser  sal,  No.  1. 

At  a  general  term  of  tlie  supreme  court,  held  at  the  court-house 
in  ,  the  county  of  ,  on  the  day  of  ,  18    . 

Present  —  J.  B.  G.,  G.  B.  K.,  and  B.  H.  H.,  Justices. 


James  Roe  and  H.  P.  J.,  appellants, 

agst. 

Eetecca  Roe,  respondent. 


On  reading  and  filing  an  appeal  from  the  admeasurement 
of  dower  made  in  pursuance  01  an  order  of  the  county  court 
of  the  county  of  Fulton  [or  other  court,  or  in  pursuance  of 
an  order   made  by  ,  Esq.,    surrogate    of   the    county 

of  ],  and  the  affidavits  and  report  of  the  commissioners, 

and  other  papers  accompanying  the  said  appeal ;  and  on  hearing 
C.  H.  B.,  attorney  for  the  appellants,  and  S.  E.  S.,  attorney  for 
the  respondent :  It  is  ordered  that  the  order  confirming  the  said 
report,  and  the  admeasurement  of  dower  therein  made,  be  and 
the  same  is  hereby  vacated  and  set  aside. 

And  it  is  further  ordered  that  the  commissioners  appointed  by 
the  said  court  [or  by  the  surrogate]  proceed  to  adrneasure  the 
dower  of  the  said  Eebecca  Roe,  as  in  the  order  appointing  said 
commissioners  they  were  directed  to  do. 

Form  of  order  of  reversal  No.  2. 
{Same  as  last  through  the  title  of  the  case.) 

On  reading  and  filing  an  appeal  from  the  admeasurement  of 
dower  made  in  pursuance  of  an  order  of  the  county  court  of  the 
county  of  Fulton  [or  other  court,  or  in  pursuance  of  an  order 
made  by  ,  Esq.,  surrogate  of  the  county  of  J,  and 

the  affidavits  and  the  reports  of  the  commissioners,  and  other 
papers  accompanying  the  said  appeal ;  and  on  hearing  C.  H.  B., 
attorney  for  the  appellants,  and  H.  E.  S.,  attorney  for  the 
respondent:  It  is  ordered  that  the  order  confirming  the  said 
report,  and  the  admeasurement  of  dower  therein  made,  be  and 
the  same  is  hereby  vacated  and  set  aside. 

And  it  is  further  ordered  that  the  commissioners  aforesaid  pro- 
ceed to  assign  to  the  said  Rebecca  Roe  her  reasonable  dower  in 
the  lands  and  tenements  mentioned'and  described  in  the  order  of 
the  said  court  [or  surrogate]. 

And  whereas  it  appears,  that  on  the  premises,  in  which  dower 
is  claimed,  there  is  a  valuable  iron  ore  bed,  which  Richard  Roe, 
the  husband  of  the  said  Rebecca,  opened  and  worked  in  his  life- 
time, and  that  he  was  the  owner  and  proprietor  of  the  said  lands, 
when  the  said  ore  bed  was  opened  and  worked  'as  aforesaid ;  by 
reason  whereof  the  said  Rebecca  is  dowable  of,  and  in,  all  such  ore 
beds  on  the  said  premises,  as  were  in  fact  opened  and  wrought 
before  the  death  of  her  said  husband,  and  wherein  he  had  an  est§te 
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of  inheritance  during  the  coverture.  It  is  further  ordered  that,  in 
making  the  assignment,  the  admeasurers  estimate  the  annual  value 
of  the  ore  beds  that  had  been  opened  as  aforesaid,  as  part  of  the 
value  of  the  estate  of  which  the  said  Rebecca  is  dowable  ;  that  the 
admeasurers  may,  in  their  discretion,  assign  the  dower  of  the 
said  Rebecca,  in  lands  set  out  by  metes  and  bounds,  and  contain- 
ing none  of  the  said  ore  beds,  or  they  may  include  any  of  the 
said  ore  beds,  so  as  aforesaid  opened,  in  the  said  assignment, 
describing  them  specifically,  if  the  particular  lands  in  which 
they  lie  should  not  also  be  assigned  ;  but  if  those  lands  should 
be  included  in  the  assignment,  the  open  ore  beds  within  them 
need  not  be  s<3  described,  being  part  of  the  land  itself  assigned  ; 
or  the  said  admeasurers  may  divide  the  enjoyment  or  perception 
of  the  profits  of  any  of  the  said  open  ore  beds,  by  directing  a 
separate  alternate  enjoyment  of  the  whole,  at  short  periods,  pro- 
portioned to  the  share  each  party  had  in  the  subject,  or  by  giv- 
ing to  the  said  Rebecca  a  proportion  of  the  profits.  In  each 
and  every  case,  however,  the  said  admeasurers  are  not  to  take 
into  account  or  assign  dower  of  any  part  or  portion  of  said  ore 
bed  opened  by  James  Roe,  one  of  the  appellants  herein,  and 
others,  since  the  death  of  the  said  Richard  Roe,  nor  the  improve- 
ments made  on  the  said  premises  by  the  said  James  Roe,  and 
others,  since  the  death  of  the  said  Richard  Roe. 

g.  Proceedings  on  affirmance.  In  case  of  the  affirmance  of 
the  order  of  confirmation  of  any  surrogate  or  county  court,  the 
appellate  court  may  also,  in  its  discretion,  award  costs  to  be  paid 
by  the  appellant,  and  to  be  taxed  as  the  said  court  shall  direct, 
and  the  original  order  of  confirmation,  and  the  admeasurement 
confirmed  thereby,  shall  be  binding  and  conclusive,  and  author- 
ize an  action  of  ejectment  to  recover  the  possession  of  the  lands 
so  admeasured.     2  R.  S.  492  (514),  §  24. 

Section  7.  Costs.  All  costs  and  expenses  arising  on  any  pro- 
ceedings on  an  application  for  the  admeasurement  of  dower  shall 
be  taxed  by  the  surrogate  or  by  a  judge  of  the  court  in  which 
such  proceedings  shall  be  had.  When  such  application  is  made 
in  the  supreme  court,  and  also  when  made  to  a  surrogate,  or 
county  court,  or  court  of  common  pleas  for  the  city  of  New  York, 
and  no  appeal  shall  be  made  from  the  order  of  confirmation,  the 
said  costs  and  expenses  shall  be  paid  equally,  the  one-half 
thereof  by  the  widow  and  the  other  half  by  the  adverse  party. 
2  R.  S.  492  (514),  p  25.- 

If  the  proceedings  are  in  the  county  court,  or  before  the  surro- 
gate, the  costs  when  awarded  are  to  be  taxed  at  the  same  rates 
allowed  for  services  in  those  courts  anterior  to  the  adoption  of  the 
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Code.  Western  v.  Romaine,  1  Brad.  37.  It  must  be  borne  in 
mind  that  the  second  part  of  the  Code  of  Procedure  does  not 
affect  proceedings  for  the  admeasurement  of  dower,  except  that 
when  in  consequence  of  such  proceedings  a  civil  action  is 
brought,  the  action  must  be  conducted  in  conformity  with  the 
Code,  and  except,  also,  that  when  any  particular  provision  of 
the  Revised  Statutes  referring  to  such  proceedings  is  plainly 
inconsistent  with  the  Code,  such  provision  shaU  be  deemed 
repealed.  N.  T.  Code,  §  471. 

If,  however,  the  proceedings  are  pending  in  the  court  of  common 
pleas  of  the  city  of  New  York,  or  in  the  supreme  court,  the  costs 
may  be  awarded  in  the  discretion  of  the  court,  and  shall  be  allowed 
at  the  rate  allowed  for  similar  services  in  civil  actions.  Laws  of 
1854,  ch.  270,  §  3. 

When  an  appeal  is  entered,  the  costs  must  be  paid  by  the  party 
applying  for  admeasurement.  If,  on  such  appeal,  the  admeas- 
urement be  affirmed,  the  supreme  court,  in  awarding  costs,  shall 
require  the  party  appealing  to  pay  the  one-half  of  such  costs  and 
expenses  before  the  surrogate  or  court,  if  he  hag  not  before  paid 
the  same.  2  R.  S.  492  (514),  §  26.  Section  24,  above  cited,  gives 
the  supreme  court  discretionary  powers  to  awaj^d  the  costs  of  an 
appeal,  and  to  direct  the  manner  in  which  they  shall  be  taxed. 
The  court  wUl  allow  costs  to  the  appellee  if  there  has  been  no 
fault  on  his  part.      White  v.  Story,  2  Hill,  543. 

When  an  appeal  is  from  the  decision  of  the  surrogate,  or  of 
the  county  court,  the  law,  as  it  stood  anterior  to  the  adoption  of 
the  Code,  regulates  the  costs  of  the  appeal.  BrocTcway  v.  Jew- 
ett,  16  Barb.  590.  But,  in  special  proceedings,  and  on  appeals 
therefrom,  where  the  proceeding  is  pending  in  the  supreme  court 
or  in  the  court  of  common  pleas  for  the  city  of  New  York,  costs 
are  allowed  in  the  discretion  of  the  court,  and  when  allowed 
shall  be  at  the  rate  allowed  for  similar  service  in  civU  actions. 
Laws  of  1854,  ch.  270,  §  3.  When,  therefore,  in  proceedings  for 
the  admeasurement  of  dower  the  commissioners  were  appointed 
by  the  supreme  court,  the  costs  of  an  appeal  from  an  order  con- 
firming the  report  of  such  commissioners  were  held  not  to  be 
those  given  by  the  Revised  Statutes,  but  were  regulated  by  the 
statute  passed  in  1854.  &mith  v.  Smith,  6  Lans.  313. 
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ARTICLE  III. 

AFTER  JUDGMENT  IN   EJECTMENT. 

Section  1.  Dower  —  how  admeasured  after  recoyery  in  eject- 
ment. An  action  may  be  brought  by  a  widow  to  recover  her 
dower,  although  such  dower  shall  not  have  been  admeasured  to 
her  previous  to  the  commencement  of  such  action.  2  R.  S.  311 
(320),  §  55  ;  ElUcott  v.  Hosier,  1 JST.  Y.  (3  Seld.)  201.  If  the  action 
be  commenced  for  the  purpose  of  recovering  dower  before 
admeasurement  of  real  property  aliened  by  the  husband,  the 
widow  is  forbidden  to  recover  costs  unless  it  appear  that  the 
dower  was  demanded  before  the  commencement  of  the  action. 
N.  Y.  Code,  §307,  subd.  7.  It  isinoinecessary  tor  the  prosecution 
of  the  suit  that  the  widow  demand  her  dower  before  bringing  her 
action.  ElUcott  v.  Hosier,  7  N.  Y.  (3  Seld.)  201. 

When  the  widow  recovers  in  an  action  for  her  dower,  brought 
before  admeasurement,  the  Revised  Statutes  direct  that  instead 
of  a  writ  'of  possession  being  issued,  the  plaintiff  shall  proceed  to 
have  her  dower  assigned  to  her  in  the  following  manner : 

a.  Appointment  of  commissioners.  Upon  the  filing  of  the 
record  of  judgment,  the  court,  upon  the  motion  of  the  plaintiff, 
shall  appoint  three  reputable  and  disinterested  freeholders,  com- 
missioners for  the  purpose  of  making  admeasurement  of  the 
dower  of  the  plaintiff  out  of  the  lands  described  in  the  record. 
2  R.  S.  312  (321),  §  55,  subd.  1.  It  has  been  held  in  the  court  of 
appeals  that  no  notice  is  required  to  be  given  to  the  owner  of 
the  land,  claiming  a  freehold  estate  therein,  of  these  proceedings. 
This  is  not  an  original  proceeding,  but  a  mere  supplement  to  the 
action  of  ejection.  Notice  need  only  be  given  to  the  parties  to 
the  action.  Steioart  v.  Smith,  1  Keyes,  59,  60 ;  ElUcott  v.  Mo- 
*^•er,  7N.  Y.  (3  Seld.)  20]. 

h.  Proceedings  -of  commissioners.  The  commissioners 
appointed  as  above  are  "to  proceed  in  like  manner,  possess 
the  like  powers,  and  be  subject  to  the  like  obligations  and  con- 
trol as  commissioners  appointed  pursuant  to  the  seventh  title  of 
the  eighth  chapter  of  this  act."  2  R.  S.  312  (321),  §  55,  subd.  1. 
The  seventh  title  of  the  eighth  chapter  of  the  act  above  referred 
to  comprehends  proceedings  for  the  admeasurement  of  dower 
which  have  been  considered  at  length  in  this  chapter. 
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c.  Appeal  from  report  of  commissioners.  The  commissioners 
having  made  and  filed  their  report,  any  party  to  the  action  may 
appeal  from  silch  report  within  the  same  time  and  with  like  pro- 
ceedings as  are  prescribed  in  the  above-mentioned  title  and  chap- 
ter. 2  R.  S.  (312),  321,  §55,  subd.  2 ;  Stewart  \.  Smith,  1  Keyes  59, 
60. 

d.  Confirmation  of  the  report  and  writ  of  possession.  Upon 
the  confirmation  of  the  commissioners'  report,  "  a  writ  of  posses- 
sion shall  be  issued  to  the  sherilf  of  the  proper  county,  describing 
the  premises  assigned  for  the  dower,  and  commanding  the  sheriff 
to  put  the  defendant  in  possession  thereof."  2  R.  S.  312  (321), 
§  55,  subd.  3.  That  portion  of  the  statute  just  cited  within  quota- 
tion points  is  a  literal  transcription  from  the  first  edition  of  the 
Revised  Statutes.  All  the  subsequent  editions  are  identical  upon 
this  point.  It  would  seem  that  the  word  defendant,  above  itali- 
cized, is  a  clerical  error.  The  word  "  plaintiff"  is  the  only  one 
which  could  have  been  intended.  The  form  of  a  writ  of  posses- 
sion in  ordinary  cases  of  ejectment  can  be  readily  modified  for 
use  in  these  proceedings. 

Section  2.  Costs.  The  costs  and  expenses  incurred  in  ad- 
measurement of  dower,  as  last  above  described,  are  regulated 
according  to  the  title  and  chapter  above  referred  to.  2  R.  S.  488 
(510),  etc.  ;  2  R.  S.  312  (321),  §  56. 

As  to  the  parties  to  the  action,  etc.,  the  law  governing  in  the 
action  of  ejectment  is  applicable  upon  those  points.  See  article 
on  that  action,  and  consult  Ellicott  v.  Hosier,  1  N..  Y.  (3  Seld.) 
201  ;  Stewart  v.  Smith,  1  Keyes,  59. 


ARTICLE  IV. 

EQUITABLE   ACTION   FOE   ASSIGNMENT  AND   ADMEASUEBMBNT  OF  DOWBB. 

Section  1.    Jurisdiction    of  the  court  to    admeasure  dower. 

The  jurisdiction  of  courts  of  equity,  in  England,  in  proceedings 
relating  to  dower  has  previously  been  adverted  to  in  this  chap- 
ter, and  its  convenience  and  necessity  noticed.  Tribunals  of 
law  and  equity  have  exercised  concurrent  powers  and  have 
mutually  protected  the  interests  of  litigating  parties  and  decided 
questions  of  dispute.  Dower  being  strictly  a  legal  right,  a 
cursory  view  of  the  subject  might  not  disclose  the  reason  for 
invoking  the  aid  of  Equity.    Yet  almost  every  proceeding  where 
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dower  was  in  dispute,  and  almost  every  action  where  a  widow 
prayed  for  its  assignment,  developed'  a  necessity  for  seeking  the 
assistance  and  relief  which  chancery  alone  could  give.  The 
unity  of  possession  of  the  widow  and  of  the  heir  gave  to  equity 
courts  cause  for  frequent  interference  in  matters  relating  to  the 
assignment  of  dower.  Adams'  Eq.  233.  The  loss  or  conceal- 
ment of  title-deeds,  the  injustice  of  assignments  of  dower  arising 
from  the  rapacity  and  selfishness  of  heirs,  the  inability  of  a 
widow  to  ascertain  the  fair  value  of  different  estates,  are  a  few 
instances  where  a  court  of  equity  must  needs  stretch  forth  a 
protecting  arm.  The  aid  which  these  courts  of  chancery 
were  so  effectual  to  bestow  was  so  apparent  that  it  is  no  wonder 
that  our  own  State  courts  of  equity  not  only  asserted  a  similar 
jurisdiction  but  rendered  judicious  and  important  aid  in 
actions  relating  to  dower.  Upon  the  abolition  of  these  courts 
and  the  uniting  of  their  powers  with  those  of  courts  of  law, 
the  latter  tribunals  have  frequently  exercised  equitable  func- 
tions, in  cases  in  dower,  to  the  manifest  benefit  of  all  parties. 
Consult  Adams'  Eq.  233-235;  1  Story's  Eq.  615-625.  That 
an  equifable  action  for  the  admeasurement  of  dower  is  sus- 
tainable under  the  Code  is  expressly  asserted  in  Brown  v. 
Brown,  31  How.  481 ;  S.  C,  4  Rob.  682.  The  authority  of  the 
supreme  court  as  a  court  of  equity  in  suits  for  the  recovery  of 
dower  is  admitted  by  the  court  of  appeals  in  Chamberlain  v. 
Chainberlain,  43  N.  Y.  (4  Hand)  424,  441 ;  S.  C,  3  Lans.  348. 
Section  2.  Action,  how  commenced  and  conducted. 

a.  Summons.  The  action  should  be  commenced  by  the  ordi- 
nary summons  for  relief,  which  should  be  served  upon  the 
parties  to  the  action  in  the  manner  prescribed  by  the  Code  for 
such  service.    N.  Y.  Code,  §  134. 

b.  Pleadings.  The  complaint  and  answer  should  conform  to 
the  regulations  of  the  Code  which  govern  those  pleadings 
generally.  The  complaint  may  be  regarded  as  a  substitute 
either  for  the  former  petition  for  admeasurement  or  for,  the  old 
bill  in  equity.  It  is,  therefore,  no  objection  to  the  action  that 
the  party  made  defendant,  although  seized,  was  not  in  actual 
possession  of  the  lands  out  of  which  dower  is  claimed,  or  that 
six  months  had  not  elapsed  since  the  death  of  the  husband. 
2.  R.  S.  303  (312),  §  2,  subd..  2  ;  Townsend  v.  Townsend,  2 
Sandf.  711. 
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c.  Parties.  The  widow,  bringing  the  action,  is  of  course  the 
party  plaintiff.  All  the  heirs  at  law  should  be  made  parties 
defendant.  This  would  seem  to  be  the  case,  although  it  is 
alleged  that  a  part  only  of  the  heirs  at  law  have  been  in  posses- 
sion and  have  received  the  rents  and  profits  of  the  whole  prem- 
ises. The  action  could  not  proceed  to  a  conclusion  and  judg- 
ment without  such  a  joinder  of  aU  the  heirs  at  law.  Van  Name 
V.  Van  Name,  23  How.  247. 

d.  Election  of  widow  to  accept  money  in  discharge  of  dower. 
In  any  action  brought  in  the  supreme  or  county  court,  by  any 
widow  either  to  recover  her  dower  or  right  of  dower  in  any  real 
estate,  or  to  procure  the  admeasurement  thereof,  she  may  file 
in  the  office  of  the  clerk  of  the  court  in  which  such  action  is 
pending  her  consent  in  writing  to  accept  a  gross  sum  of  money 
in  full  satisfaction  and  discharge  of  her  dower  and  right  of 
dower  in  the  real  estate  in  which  she  claims  dower.  Such  con- 
sent must  be  signed  by  her,  and  its  execution  must  be  proved  or 
acknowledged  m  the  manner  now  required  by  law  to  entitle  a 
deed  to  be  recorded.  Such  sum  or  amount  shall  be  estimated 
upon  the  net  proceeds  of  a  sale  of  such  real  estate  t'o  be  ad- 
judged by  the  court.  The  widow  may  also  state  in  her  consent 
that  the  court  may  ascertain  the  amount  of  such  gross  sum  of 
money  in  the  manner  authorized  by  the  statute  and  hereafter  to 
be  mentioned.    Laws  of  1870,  vol.  2,  ch.  717,  §  1. 

Section  3.  Judgment.  The  judgment  of  the  court,  if  for  the 
widow,  wUl  order  the  admeasurement  of  the  dower  and  that  the 
plaintiff  be  re-instated  in  the  premises  awarded  to  her.  It  has  been 
held  that  subdivision  5  of  section  167  of  the  Code,  which  author- 
izes a  plaintiff  to  unite  in  one  action  claims  to  recover  real  prop- 
erty with  or  without  damages  for  withholding  thereof,  and  the 
rents  and  profits  of  the  same,  is  broad  enough  to  embrace  actions 
for  the  recovery  or  assignment  of  dower  and  damages  or  mesne 
profits  incident  thereto.  Van  Name  v.  Van  Name,  23  How.  247. 
The  judgment  of  the  court  may,  therefore,  contain  also  an  award 
of  damages  or  of  rents  and  profits  to  the  widow. 

In  case  of  a  consent  being  filed  by  a  widow  to  accept  a  sum  of 
money  in  lieu  of  dower,  and  in  case  the  court  is  satisfied  that  a 
portion  of  the  real  estate  cannot,  under  the  laws  of  New  York 
State,  be  admeasured  and  laid  off  as  the  dower  of  such  widow  in 
the  whole  of  such  real  estate,  without  material  injury  to  the 
interest  of  the  parties  in  interest,  or  to  the  interests  of  some  of 
Vol.  y.— 24 
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them,  the  court  shall  then  have  the  power  and  is  authorized  to 
adjudge  and  decree  that  such  real  estate  be  sold  at  public  auc- 
tion by  the  sheriff  of  the  county  in  which  such  real  estate  is,  or 
by  a  referee  to  be  appointed  by  such  court  for  that  purpose. 
Laws  of  1870,  vol.  2,  ch.  717,  §  1.  In  case  such  sale  shall  be 
adjudged,  the  court  shall  also  adjudge  and  decree  that  all  the 
parties  to  the  action  shall,  upon  such  sale  being  made,  be  barred 
of  and  from  all  the  estate,  right,  title  and  interest,  which  they 
and  each  of  them  had  in  such  real  estate  at  the  time  of  such  sale. 
Id.,  §  3.  If  the  widow's  right  of  dower  in  lands  so  adjudged  to 
be  -sold  shall  be  subject  to  any  prior  lien  or  incumbrance  by 
mortgage  or  judgment,  the  court  shall,  in  its  discretion,  have 
power  to  adjudge  that  the  sale  be  made  subject  to  such  lien  or 
incumbrance,  or  it  shall  have  power  in  its  discretion  to  direct  the 
sheriff  or  referee  to  pay  such  lien  or  incumbrance  out  of  the  pro- 
ceeds of  the  sale  thereof  Id. ,  §  4. 

Section  5.  Admeasurement  by  court.  It  is  asserted  by  the 
court,  in  the  case  of  Brown  v.  Brown,  31  How.  481,  500  ;  4  Rob. 
688,  that  the  court  itself  has  the  power,  in  an  equitable  action  for 
the  admeasurement  of  dower,  to  admeasure  such  dower,  after 
acquiring  jurisdiction  over  the  subject.  No  case  has  been  dis- 
covered where  this  has  been  done  other  than,  through  the  assist- 
ance of  a  referee. 

Section  6.  Admeasurement  by  referee.  The  court  has  power  to 
transfer  to  a  referee  the  task  of  admeasuring  the  dower  of  the 
widow  and  determining  the  amount  of  her  damages.  Brovm  v. 
Brown,  31  How.  481  ;  S.  C,  4  Rob.  688,  702.  The  court  reasons 
that  such  powers  are  vested  in  itself  and  that  it  has  a  right  to 
transfer  to  a  referee  the  determination  of  the  inquiries  before  it. 
In  appearing  before  the  referee  and  litigating  before  him  without 
an  appeal,  the  defendant  waives  all  objections  except  a  want  of 
jurisdiction,  and  waives  even  an  appeal  from  the  order  of  reference. 
On  an  appeal  such  a  proceeding  as  admeasuring  the  dower  by 
one  referee  instead  of  three  would  be  disregarded  as  not  affect- 
ing the  substantial  rights  of  the  defendant.  lb. 

Section  7.  Report  of  referee,  its  confirmation,  and  final  judg- 
ment thereon.-  The  referee's  report  must  be  filed,  with  the  testi- 
mony taken,  as  in  cases  of  references  other  than  for  the  trial  of 
the  issues  in  an  action.  If  exceptions  be  not  taken  to  the  same, 
and  filed  and  served  within  eight  days  after  service  of  notice  of 
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the  filing  of  the  report,  the  said  report  shall  become  absolute. 
Supreme  Court,  Rule  39.  Final  judgment  will  be  rendered  by 
the  court  as  in  ordinary  cases. 

Section  8.  Dower,  how  recorered.  After  the  judgment  of  the 
court  rendered  la  favor  of  the  widow,  she  may  bring  an  action 
of  ejectment  for  the  recovery  of  the  lands  so  admeasured  to  her. 
She  might  also  in  the  first  instance  have  joined  such  an  action 
with  the  original  equitable  action  for  admeasurement.  Brown 
V.  Brown,  31  How.  688,  700 ;  S.  C,  4  Rob.  688. 

Section  9.  Costs.  The  costs  in  this  action,  it  being  an  equitable 
proceeding,  rest  in  the  discretion  of  the  court.  Staiger  v.  Schultz, 
8  Keyes,  614.  * 

Section  10.  Further  proceedings  in  case  of  widow's  election  to 
accept  gross  sum  in  lieu  of  dower.  After  judgment  of  the  court 
decreeing  a  sale  of  the  real  estate  subject  to  dower,  such  sale 
shall  be  made  in  the  same  manner,  and  notice  thereof  be  pub- 
lished for  the  same  length  of  time  as  now  provided  by  law  in 
regard  to  the  sales  of  real  estate  adjudged  in  an  action  to  fore- 
close a  mortgage.  Laws  of  1870,  vol.  2,  ch.  717,  §  1.  All  taxes, 
assessments  and  water-rents  should  be  paid  out  of  the  proceeds 
of  the  sale.  Id.,  §  2. 

The  sheriff  or  referee  who  sells  the  real  estate  shall  file  his 
report  of  sale  therein,  stating  the  amount  for  which  he  sold  the 
same,  and  the  amounts  which,  pursuant  to  the  directions  of  the 
court,  he  shall  have  been  paid  out  of  the  proceeds  of  the  sale, 
and  the  purposes  for  which  such  payments  were  made,  and  the 
net  amount  of  the  proceeds  of  the  sale  remaining.  Upon  the 
confirmation  of  such  report,  the  court  shall  ascertain,  by  refer- 
ence or  otherwise,  what  gross  sum  of  money  is  eqiial  to  the  then 
•value  of  the  plaintiff's  dower  in  such  net  proceeds  of  sale,  the 
same  to  be  estimated  according  to  the  then  value  of  an  annuity 
at  six  per  cent  upon  the  principal  sum,  during  the  probable  life 
of  the  plaintiff,  according  to  the  tables  commonly  called  the 
Portsmouth  or  Northampton  table.  The  court  shall  thereupon 
order  the  sheriff  or  referee,  who  made  the  sale,  to  pay  to  the 
plaintiff  or  to  her  attorney  in  the  action,  the  said  gross  sum  of 
money  so  ascertained,  out  of  the  said  net  proceeds  of  sale.  Such 
payment  shall  be  in  full  satisfaction  and  discharge  of  the  dower 
of  such  plaintiff  in  the  whole  of  the  proceeds  of  such  sale  ; 
and  the  balance  of  such  proceeds  of  sale  shall  be  brought  into 
court,  and  by  it  be  directed  to  be  paid  to  the  parties  entitled 
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thereto.  The  plaintiff,"  if  required  by  any  other  party  to  the 
action,  shall  at  the  expense  of  such  party,  on  receiving  such  gross 
sum  of  money,  execute  and  deliver  to  such  party  a  release  of 
the  real  estate  so  sold,  from  her  dower  and  right  of  dower  therein. 
Id.,  §  5. 

The  widow  can  also  recover  her  costs  and  disbursements  of 
such  action  from  the  proceeds  of  the  sale.  Id.,  §2. 

For  the  Portsmouth  or  Northampton  table  referred  to  above, 
see  Wait's  Code,  p.  881. 

Section  11.  Proceedings  for  admeasurement  in  case  the  court 
shall  not  order  a  sale  of  real  estate  in  satisfaction  of  dower.  If 
a  sale  of  real  estate  shaU  not  h&  ordered,  after  the  filing  by  the 
widow,  of  the  consent  before  referred  to',  and  the  lands  to  be 
admeasured  are  vacant  or  unimproved  lots,  the  commissioners, 
if  the  widow  shall  so  elect,  shall  admeasure  and  set  off  to  her, 
for  herself,  her  heirs  and  assigns  forever,  as  her  absolute  prop- 
erty, a  portion  and  share  of  such  lands,  quality  and  quantity 
relatively  considered  by  them  according  to  the  value  of  her  inter- 
est and  estate  in  dower  in  gross,  and  which  in  value  shall  be 
deemed,  upon  the  principles  of  law  applicable  to  annuities,  a 
reasonable  satisfaction  for  such  estate  or  interest  in  such  lands. 
They  shall  designate  this  share  and  portion  by  metes  and  bounds, 
and  they  may  employ  a  surveyor  with  necessary  assistants  to  aid 
them  therein.  Such  lands,  when  so  allotted  to  said  widow,  shaU 
be  held  by  her  in  fee  simple  as  her  absolute  property,  but  in  fuU 
satisfaction  of  her  dower  and  interest  in  such  lands.  Laws  of 
1870,  ch.  717,  §  6. 


CHAPTER  V. 

FOEEOLOSUEE  OP  MOETGAGBS. 
ARTICLE   I. 

EOEECLOSUEE   OF  MOETGAGES  BT  ACTION. 

Section  1.  History,  origin,  and  nature  of  proceedings  for  the 
foreclosure  of  mortgages. 

a.  History  and  origin.  There  are  three  remedies  which  may 
be  resorted  to  for  the  foreclosure  of  mortgages,  viz. :  by  action, 
by  the  proceeding  known  as  strict  foreclosure,  and  by  adver- 
tisement, all  of  which  will  be  treated  of  in  the  present  chapter, 
in  the  order  stated.  A  strict  foreclosure  is  not  as  frequently 
resorted  to  as  the  other  remedies. 

In  proceeding  by  action  for  the  foreclosure  of  a  mortgage  the 
object  in  view  is,  to  obtain  the  judgment  of  the  court  for  a  sale 
of  the  mortgaged  premises  for  the  purpose  of  paying  the  debt 
and  costs.  The  power  of  the  court,  in  this  State,  to  decree  a 
sale  of  mortgaged  premises  is  properly  of  statutory  origin,  and 
the  earliest  act  in  which  it  was  recognized  is  that  of  April  3, 
1801.  See  Laws  of  ISTew  York  (Webster  &  Skinner's  ed.),  443. 
The  power  is  implied  in  the  Revised  Laws,  see  2  R.  L.  409,  §  11 ; 
id.  493,  §  21,  and  is  expressly  given  in  the  Revised  Statutes. 
2  R.  S.  191  (199),  §  151.  No  general  provision  has  been  made 
by  the  Code  which  especially  applies  to  actions  for  foreclosure, 
yet  there  are  some  special  provisions  relating  to  the  course  of 
proceeding  in  the  action,  which  is  mainly  conducted  as  in  an 
ordinary  action  under  the  Code. 

&.  Nature.  The  object  of  an  action  to  foreclose  a  mortgage  at 
the  present  day  is  to  enable  the  mortgagee  to  collect  the  amount 
of  his  debt  due  him  by  the  terms  and  conditions  of  the  mort- 
gage. This  is  accomplished  by  having  the  premises  sold,  and 
the  mortgagor,  and  all  other  persons  claiming  under  or  through 
him,  subsequent  to  the  giving  of  the  mortgage,  barred  or  fore- 
closed of  all  right  and  title  or  equity  of  redemption  in  the  mort- 
gaged premises.  The  title  remains  in  the  mortgagor  untU  the 
foreclosure,  and  the  interest  of  the  mortgagee  in  the  lands  is 
that  of  a  lien  upon  them  merely,  not  a  title  to  them.    Gardner  v. 
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Heartt,  3  Denio,  232.  The  mortgage  is  now  nothing  but  a 
security  for  a  debt,  giving  a  lien  only  upon  the  mortgaged,  prem- 
ises, and  the  title  and  seisin  remain  in  the  mortgagor  until  the 
foreclosure  is  complete.  Bryan  v.  Butts,  27  Barb.  503.  See 
National  Fire  Ins.  Go.  v.  McKay,  5  Abb.  N.  S.  445  ;  Hutlell  v. 
MouUon,  53  N.  T.  (8  Sick.)  225.  The  action  to  foreclose  a  mort- 
gage partakes  of  the  nature  of  a  real  action,  and  the  principles 
which  govern  such  actions  generally  apply  to  it.  The  old  equity 
practice,  as  modified  and  regulated  by  the  Code  and  the  rules  of 
the  supreme  court,  is  generally  followed  in  the  action. 

c.  Concurrent  remedies.  In  addition  to  the  ordinary  concurrent 
remedies  for  the  foreclosure  of  a  mortgage  mentioned,  ante,  189, 
subd.  a,  is  the  remedy  by  action  on  the  bond  which  accompanies 
the  mortgage.  Thus,  the  holder  thereof  may,  at  his  option, 
proceed  by  suit  on  the  bond,  or  to  foreclose  the  mortgage,  but 
he  cannot  avail  himself  of  both  remedies  at  the  same  time.  The 
commencement  of  an  action  to  foreclose  prevents  a  subsequent 
suit  on  the  bond,  unless  in  extraordinary  cases,  and  by  the 
express  authority  of  the  court.  2  R.  S.  191  (199),  §  153 ;  Wil- 
liamson V.  Champlin,  8  Paige,  70;  S.  C,  1  Clarke's  Ch.  9; 
Suydam  v.  Bartle,  9  Paige,  294.  See  Nichols  v.  Smith,  42  Barb. 
881.  An  action  to  foreclose  may,  however,  be  commenced  after 
a  suit  on  the  bond,  and  before  judgment,  the  consequence  being 
that  the  plaintiff  will  not  be  allowed  to  proceed  with  his  suit  on 
the  bond  without  the  special  permission  of  the  court.  Engle  v. 
Underhill,  8  Edw.  Ch.  249,  and  see  cases  cited  above.  See,  also, 
Shufelt  V.  Shufell,  9  Paige,  137  ;  Pattison  v.  Powers,  4  id.  549. 

At  common  law,  in  case  of  a  failure  on  the  part  of  the  mortga- 
gor to  fulfiU  the  conditions  of  the  mortgage,  one  of  the  con- 
current remedies  which  the  mortgagee  had  was  ejectment. 
This  right  no  longer  exists  in  this  State.  The  statute  having 
abolished  it  by  providing  that  "no  action  of  ejectment  shall 
hereafter  be  maintained  by  a  mortgagee,  or  his  assigns  or  rep- 
resentatives, for  the  recovery  of  the  possession  of  the  mort- 
gaged premises."  2  R.  S.  312  (321),  §  57.  See  HuUell  v. 
Moulson,  58  N.  Y.  (8  Sick.)  225 ;  Fiedler  v.  Barrin,  50  IST.  Y. 
(5  Sick.)  487,  444. 

d.  Amount.  Formerly,  under  the  provisions  of  the  Revised 
Statutes,  an  action  would  not  lie  to  foreclose  a  mortgage,  where 
the  sum  due  was  less  than  $100.  2  R.  S.  178,  §  87 ;  Bouw  v. 
Shelden,  2  Paige,  323.     See  Wheeler  v.  Yan  Kuren,  1  Barb.'  Ch. 
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490 ;  KnicTcerhacTcer  v.  Boutwell,  2  Sandf.  Ch.  319.  But  this 
provision  was  held  to  be  virtually  repealed  by  the  third  section 
of  the  sixth  article  of  the  constitution  of  1846,  conferring  upon 
the  supreme  court  general  jurisdiction  in  law  and  equity. 
CoMne  v.  Si.  John,  12  How.  333.  See  Mallory  v.  Norton,  21 
Barb.  424 ;  contra.  Marsh  v.  Benson,  11  Abb.  241,  and  has  been 
expressly  repealed  by  a  later  statute,  Laws  of  1862,  chap.  460, 
§  39 ;  see,  also,  Const.,  art.  6,  §  6,  as  amended  in  1869. 

Section  2.  Action,  where  brought. 

a.  In  what  court.  The  supreme  court  has  jurisdiction  in  all 
actions  for  the  foreclosure  of  mortgages,  as  it  succeeded  to  the 
powers  of  the  old  court  of  chancery ;  and  by  article  6,  section  6, 
of  the  constitution  as  amended  in  1869,  the  supreme  court  was 
vested  with  general  jurisdiction  both  at  law  and  in  equity.  The 
county  court  has  jurisdiction  in  actions  for  the  foreclosure  of  a 
mortgage  and  the  sale  of  mortgaged  premises  where  the  same  are 
situated  within  the  county,  and  for  the  collection  of  any  deficiency 
on  the  mortgage  which  may  remain  unpaid  after  the  sale  of  the 
mortgaged  premises  has  been  had.  Code,  §  80,  subd.  3.  The 
constitutionality  of  the  section  of  the  Code  in  which  this  subdi- 
vision is  found  has  been  doubted  ;  but  such  doubts  are  now  put 
at  rest  by  article  6,  section  15,  of  the  constitution  as  amended 
in  1869,  which  continued  the  county  courts  with  the  powers 
and  jurisdiction  they  possessed  at  its  passage,  until  such  powers 
and  jurisdiction  should  be  altered  by  the  legislature.  The 
Code  provides  that  the  jurisdiction  of  the  superior  court  of  the 
city  of  New  York,  of  the  court  of  common  pleas  for  the  city 
and  county  of  New  York,  of  the  mayor's  court  of  cities,  and  of 
the  recorder's  courts  of  cities,  shall  extend  to  actions  enume- 
rated in  sections  123,  124,  when  the  cause  of  action  shall  have 
arisen,  or  the  subject  of  the  action  shall  be  situated,  within  those 
cities  respectively.  Code,  §  33,  subd.  1.  An  action  for  the 
foreclosure  of  a  mortgage  of  real  property  is  one  of  the  actions 
enumerated  in  section  123  of  the  Code.  By  article  6,  section 
12,  of  the  constitution  as  amended  in  1869,  this  jurisdiction  was 
confirmed  in  the  superior  court  of  the  city  of  New  York,  and 
the  court  of  common  pleas  for  the  city  and  county  of  New  York. 
In  this  same  section  of  the  constitution  the  superior  court  of 
Buffalo,  and  the  city  court  of  Brooklyn,  are  similarly  con- 
tinued, and  all  of  these  courts  vested  with  such  further  juris- 
diction as  may  be  conferred  upon  them  by  law.    By  chap.  239, 
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Laws  1873,  §  1,  the  legislature  provided  as  follows:  "Each  of 
the  following  courts  which  are  designated  in  this  act  as  '  superior 
city  courts,'  namely,  the  court  of  common  pleas  for  the  city  and 
county  of  New  York,  the  superior  court  of  the  city  of  New  York, 
the  superior  court  of  Buffalo,  and  the  city  court  of  Brooklyn,  has 
henceforth  original  jurisdiction,  at  law  and  in  equity,  concurrent 
and  co-extensive  with  the  supreme  court,  of  all  civil  actions  and 
of  special  proceedings  of  a  civil  nature.  And  each  of  the  judges 
of  the  said  superior  city  courts  has  henceforth,  in  court  and  out 
of  court,  power,  authority,  and  jurisdiction  co-extensive  and  con- 
current with  that  of  a  justice  of  the  supreme  court,  in  court  or 
out  of  court,  as  the  case  may  be,  in  all  actions  and  special  pro- 
ceedings of  a  civil  nature,  except  those  pending  in  the  supreme 
court.  But  neither  of  said  courts  shall  hold  any  session  without 
the  city  in  which  it  is  now  situated  by  law ;  nor,  except  in  cases 
where  the  contrary  is  specially  provided  by  law,  shall  any  judge 
thereof  act  as  a  judge  without  such  city."  There  is  no  doubt 
but  that  under  this  chapter  the  courts  enumerated  therein  have 
jurisdiction  in  actions  for  the  foreclosure  of  a  mortgage  within 
their  respective  cities,  if  the  mortgaged  premises  be  there  situated. 

i.  In  what  county.  Actions  for  the  foreclosure  of  a  mortgage 
of  real  property  must  be  tried  in  the  county  in  which  the  subject 
of  the  action,  or  some  part  thereof,  is  situated,  subject  to  the 
power  of  the  court  to  change  the  place  of  trial  in  the  cases  pro- 
vided by  statute.    Code,  §  123,  subd.  3.     See,  ante,  Vol.  1,  182,  d. 

Section  3.  Action^  when  brought.  The  Code  repealed  the  statu- 
tory provisions  in  relation  to  the  time  of  commencing  actions, 
except  as  to  actions  then  commenced,  or  in  cases  where  the  right 
of  action  had  then  accrued,  and  substituted  in  their  stead  the 
provisions  of  title  2  of  that  act.  Code,  §  73.  CivU  actions  can 
now  be  commenced  only  within  the  periods  prescribed  by  that 
title.  Code,  §  74.  The  periods  prescribed  by  the  section  last 
cited  for  the  commencement  of  actions  other  than  for  the  recovery 
of  real  property  are  fixed  in  that  title  as  follows :  within  twenty 
years.  1.  An  action  upon  a  judgment  or  decree,  etc.;  and,  2.  An 
action  upon  a  sealed  instrument.  Code,  §§  89,  90.  An  action 
for  the  foreclosure  of  a  mortgage  is  an  action  upon  a  sealed 
instrument  within  the  meaning  of  section  90,  and  hence  it  is  not 
barred  until  twenty  years  have  elapsed  since  it  was  due,  or  after 
the  date  of  the  last  payment  upon  it  has  been  made.  An  action 
to  enforce  an  equitable  lien  for  the  purchase  price  of  land  is 
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barred  by  the  lapse  of  six  years  after  the  debt  has  accrued. 
Barst  V.  Corey,  15  N.  Y.  (1  Smith)  505,  510.  This  latter  proceed- 
ing must  not  be  confounded  with  an  action  for  the  foreclosure 
of  a  mortgage,  as  the  court,  in  the  opinion  in  this  case,  say  that 
"there  is  a  material  distinction  between  a  mortgage  and  the 
equitable  lien  for  the  purchase  price  of  land  given  by  law,  and 
also  between  an  action  to  foreclose  a  mortgage  and  one  to  enforce 
such  a  lien."  The  presumption  of  payment  declared  by  the 
statute  to  arise  after  the  lapse  of  twenty  years  from  the  time  a 
right  of  action  accrues  upon  a  sealed  instrument  for  the  payment 
of  money,  is  not  available  to  the  owner  of  the  equity  of  redemp- 
tion of  land  to  defeat  a  foreclosure  where  the  mortgagor  has 
made  payments  upon  the  bond  and  mortgage  within  twenty 
years  of  the  commencement  of  the  foreclosure.  N.  T.  Life 
Ins.  &  Trust  Co.  v.  Covert,  6  Abb.  N.  S.  154;  S.  C,  3  Trans. 
App.  24 ;  3  Abb.  Ct.  App.  350. 

Section  4.  Parties  to  the  action. 

a.  Parties  plaintiff.  All  persons  having  an  interest  in  the 
subject  of  the  action,  and  in  obtaining  the  relief  demanded,  may 
be  joined  as  plaintiffs,  except  as  otherwise  provided  by  the  Code, 
§  117.  As  the  Code  further  provides  that  every  action  must  be 
prosecuted  in  the  name  of  the  real  party  in  interest  (Code,  §  111), 
the  two  sections  taken  together  furnish  the  means  of  determin- 
ing in  a  given  case  what  persons  are  to  be  made  plaintiffs  and 
who  are  to  be  so  joined.  "  There  is  no  difference  between  the  rule 
as  to  who  are  to  be  made  parties  plaintiff  in  actions  of  foreclosure, 
and  the  rule  in  other  actions  generally.  The  general  subject  of 
parties  to  actions  will  be  found  fully  discussed  elsewhere.  See, 
ante,  Vol.  1,  89. 

A  mortgagee  who  has  assigned  the  mortgage,  absolutely,  and 
parted  with  all  his  interest  in  the  mortgage,  need  not  be  made  a 
party  to  the  action  to  foreclose.  Whitney  v.  McKinney,  7 
Johns.  Ch.  144 ;  nor  does  the  circumstance,  that  the  mortgagee 
took  possession  of  the  premises,  and  received  the  rents  and 
profits,  until  the  assignment,  render  it  necessary  to  make  him  a 
party.  lb.  See  Hosford  v.  Nichols,  1  Paige,  220;  Western 
Heserve  Bank  v.  Potter,  Clarke,  432. 

h.  Parties  defendant.  Any  person  may  be  made  a  defendant 
who  has  or  claims  an  interest  in  the  controversy  adverse  to  the 
plaintiff,  or  who  is  a  necessary  party  to  the  complete  determina- 
tion or  settlement  of  the  questions  involved  therein.    Code, 
Vol.  v.— 25 
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§  118.  Of  the  parties  to  the  action  those  who  are  united  in  interest 
must  be  joined  as  plaintiffs  or  defendants  ;  but  if  the  consent  of 
any  one  who  should  have  been  joined  as  plaintiff  cannot  be 
obtained  he  may  be  made  defendant,  the  reason  thereof  being 
stated  in  the  complaint ;  and  when  the  question  is  one  of  a  com- 
mon or  general  interest  of  many  persons,  or  when  the  parties  are 
very  numerous  and  it  may  be  impracticable  to  bring  them  all 
before  the  court,  one  or  more  may  sue  or  defend  for  the  benefit 
of  the  whole.  Code,  §  119.  Both  of  these  sections  are  applica- 
ble to  actions  for  the  foreclosure  of  mortgages.  A  number  of 
illustrations  as  to  who  are  properly  parties  defendant  in  actions 
of  foreclosure  will  be  found  in  another  part  of  this  work,  under 
the  subject  of  Parties  to  Actions.  See,  ante.  Vol.  1,  129,  §  2, 
subd.  a  ;  id.  134,  §  3,  subd.  a. 

It  may  be  stated,  as  a  general  rule,  that,  in  an  action  to  foreclose 
a  mortgage,  all  persons  who  have,  or  claim  to  have,  any  right, 
title,  lien  or  interest  of  whatever  nature  in  the  premises,  or  in 
any  part  of  the  premises  covered  by  the  mortgage  to  be  fore- 
closed, which  has  been  acquired  subsequent  to  the  giving  of  the 
mortgage,  must  be  made  parties  defendant,  or  their  rights  will 
not  be  affected  by  the  action. 

In  respect  to  prior  incumbrancers,  or  persons  having  rights, 
liens  or  interests  which  are  prior  to  the  mortgage,  the  plaintiff 
may  make  them  defendants  or  not  at  his  option.  They  may  be 
made  defendants  for  the  purpose  of  having  their  several  liens 
satisfied  out  of  the  proceeds  of  a  sale,  or  they  may  be  left  out 
and  the  mortgaged  premises  sold  subject  to  their  liens  thereon. 
The  heirs  of  a  deceased  grantee  who  took  the  premises  subject 
to  the  mortgage  must  be  made  parties  defendant  to  a  foreclosure 
suit  or  their  equity  of  redemption  will  not  be  cut  off  by  a  sale 
thereunder.  Wood  v.  Morehouse,  1  Lans.  405 ;  S.  C.  afiirmed, 
45  'E.  Y.  (6  Hand)  368.  A  judgment  which  has  been  docketed 
against  a  mortgagor  at  some  time  previous  to  the  giving  of  the 
mortgage  is  prior  to  the  same,  though  such  mortgage  be  for  the 
purchase  price  of  the  premises,  and  if  the  judgment  creditor  be 
not  made  defendant  in  the  action  for  a  foreclosure,  Ms  right  to 
issue  an  execution  and  sell  the  judgment  debtor's  interest  in  the 
premises  is  not  cut  off  by  the  foreclosure  as  against  such  judg- 
ment debtor,  and  the  purchaser  upon  the  foreclosure  sale  has 
only  the  right  of  a  mortgagee  in  possession  (and  hence  liable  to 
account  for  rents  and  profits),  and  the  purchaser  upon  the  sale 
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Tinder  the  execution  has  the  right  to  bring  an  action  for  redemp- 
tion against  the  purchaser  on  the  mortgage  sale,  and  will  be 
allowed  to  redeem  upon  such  terms  as  may  be  equitable,  accord- 
ing to  the  circumstances  of  the  case.  Winebrener  v.  Johnson, 
7  Abb.  N.  S.  202.  The  same  doctrine  is  declared  to  be  law  in 
Miner  v.  Beekman,  11  Abb.  N.  S.  147 ;  S.  C,  14  id.  1 ;  42  How. 
33 ;  1  Jones  &  Spencer,  67 ;  50  N.  Y.  (5  Sick.)  337 ;  14  Abb. 
N.  S.  1.  See  further,  as  to  parties,  Winslow  v.  Clark,  47  N.  Y. 
(2  Sick.)  261. 
Section  5.  Action,  how  commenced. 

a.  Where  all  the  parties  are  known  and  residents.  The 
general  practice  as  to  commencing  actions  has  already  been 
sufficiently  explained,  Vol.  1,  467  to  550.  Where  all  the  defend- 
ants in  an  action  to  foreclose  a  mortgage  are  known  and  reside 
in  the  State,  the  action  is  commenced  Jike  all  other  actions  by 
the  service  of  the  summons  upon  each  of  them  in  the  manner 
prescribed  by  law.  The  summons  for  relief  is  used  in  actions 
of  foreclosure.  As  in  other  cases  the  service  of  a  copy  of  the 
complaint  with  the  summons  is  optional.  If  the  summons  is 
served  without  a  copy  of  the  complaint,  a  notice  of  the  object 
of  the  action  should  be  served  with  it  on  defendants  against 
whom  no  personal  claim  is  made.  This  subject  will  be  con- 
sidered hereafter  {post,  196),  under  subd.  d  of  this  section. 

b.  Where  some  of  the  defendants  are  absentees.  When  any 
of  the  defendants  in  the  action  are  non-residents  of  the  State 
they  are  brought  within  the  jurisdiction  of  the  court  by  the  ser- 
vice of  a  summons  by  publication  in  the  same  manner  as  in 
other  actions.  The  practice  relating  to  the  publication  of  the 
summons  has  been  elsewhere  fully  treated.  Ante,  Vol.  1,  516, 
art.  3. 

c.  When  there  are  unknown  owners.  The  last  subdivision  of 
section  135  of  the  Code  provides  that  in  actions  for  the  fore-* 
closure  of  mortgages  on  real  estate  already  instituted  or  hereafter 
to  be  instituted,  if  any  party  or  parties  having  any  interest  in  or 
lien  upon  such  mortgaged  premises  are  unknown  to  the  plaintiff, 
and  the  residence  of  such  party  or  parties  cannot,  with  reasona- 
ble diligence,  be  ascertained  by  hjm,  and  such  fact  shall  be  made 
to  appear  by  affidavit  to  the  court  or  to  a  justice  thereof,  or  to 

.the  county  judge  of  the  county  where  the  trial  is  to  be  had, 
such  cou^t,  justice  or  county  judge  may  grant  an  order  that  the 
summons  be  served  on  such  unknown  party  or  parties  by  pub- 


196  FOEECLOSUEE  OF  MOETGAGES. 

Notice  of  no  personal  claim  —  Pleadings  and  intermediate  proceedings. 

listing  the  same  for  six:  weeks,  once  in  each  week  successively, 
in  the  State  paper,  and  in  a  newspaper  printed  in  the  county 
where  the  premises  are  situated,  which  publication  shaU  be 
equivalent  to  a  personal  service  on  such  unknown  party  or  par- 
ties. And  the  service  of  the  summons  in  this  manner  is  valid 
and  binding,  although  it  appears  that  the  unknown  party  is  an 
infant.  Wheeler  v.  Scully,  50  N.  Y.  (5  Sick.)  667.  It  will  be 
observed  that  a  distinction  is  made  in  this  class  of  cases,  inas- 
much as  the  publication  must  be  in  the  State  paper.  With  this 
exception  the  publication  and  all  the  proceedings  thereon  is  the 
same  as  in  the  case  of  non-residents. 

d.  Notice  of  no  personal  claim.  This  notice  is  usually  served 
with  the  summons  upon  all  of  the  defendants  against  whom  no 
judgment  for  a  deficiency  could  be  entered  in  case  of  a  failure 
of  the  mortgaged  premises  to  sell  on  the  foreclosure  for  enough 
to  pay  the  judgment.  Its  object  is  to  prevent  the  appearance  of 
the  defendant  on  whom  it  is  served,  when  such  appearance  on 
his  part  is  unnecessary  for  the  protection  of  his  rights  ;  and  to 
prevent  his  defending  the  action  and  obtaining  costs  against  the 
plaintiff.  If  a  party  unnecessarily  appear  and  defend  in  an 
action  of  foreclosure  after  being  served  with  such  a  notice,  he  is 
subjected  to  costs  for  so  doing.  Such  a  notice  is  of  course 
unnecessary  when  the  complaint  is  served  with  the  summons,  as 
the  complaint  gives  fuU  information  as  to  the  character  of  the 
action.     See,  ante,  Vol.  1,  492,  on  this  point. 

Section  6.  Pleadings  and  intermediate  proceedings. 

a.  Complaint.  The  general  rules  of  pleading  prescribed  by 
the  Code  are  to  be  followed  in  respect  to  the  pleadings  in  an 
action  for  the  foreclosure  of  a  mortgage.  For  a  general  discussion 
of  this  subject,  see  Vol.  2,  285  to  509.  The  complaint  should 
allege  the  execution  and  delivery  of  the  bond  and  mortgage,  the 
date,  names  of  parties  thereto,  the  penalty  of  the  bond,  and  the 
amount  secured  by  the  mortgage,  when  and  where  the  same  was 
recorded,  the  amount  due  thereon,  and  default  in  the  payment 
thereof.  It  should  describe  the  premises  with  certainty,  and  as 
they  appear  in  the  mortgage,  and  set  out  the  terms  and  condi- 
tions as  contained  in  both  instruments.  If  the  plaintiff  in  the 
action  is  not  the  mortgagee,  but  has  succeeded  to  the  rights  of 
the  mortgagee  by  descent,  devise,  assignment  or  otherwise,  the 
facts  showing  a  right  to  maintain  the  action  should  be  set  forth 
in  the  complaint  with  reasonable  particularity.     The  complaint 
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should  further  show  that  no  other  proceedings  at  law  or  in  equity 
were  being  taken,  either  to  foreclose  such  mortgage  or  collect  the 
debt  secured  thereby.  2  R.  S.  191  (199),  §  155.  The  complaint 
should  also  show  the  interest  which  the  defendants  have  or  claim 
to  have  in  the  premises  sought  to  be  foreclosed.  This  is  usually, 
if  not  always,  done  by  a  general  allegation  that  the  defendants, 
naming  them  each  in  full,  have,  or  claim  to  have,  some  interest 
in  or  claim  or  lien  upon  the  premises,  to  foreclose  which  the 
action  is  brought,  which  said  interest,  claim  or  lien,  if  any, 
accrued  subsequent  to  the  giving  of  the  mortgage  described  in 
the  complaint.  This  general  allegation  was  held  sufficient  in 
Drury  v.  ClarJc,  16  How.  424.  See  Frost  v.  Koon,  30  N.  Y.  (3 
Tiif.)  428,  448.  Where  some  of  the  defendants  are  infants  the 
complaint  must  show  the  fact,  and  the  nature  of  their  interest  in 
the  premises  sought  to  be  foreclosed.  Aldrich  v.  Lapham,  6 
How.  129 ;  S.  C,  1  Code  R.  N.  S.  408.  Where  a  complaint  in  an 
action  for  foreclosure  set  out  the  indebtedness  of  the  mortgagors 
upon  notes  indorsed  by  them  and  discounted  by  the  plaintiff, 
and  alleged  that  the  mortgage  was  given  to  secure  the  payment 
of  a  bond  by  which  the  time  for  the  payment  of  such  indebted- 
ness was  considerably  extended,  and  that  the  obligors  had  failed 
to  comply  with  the  conditions  of  the  bond,  it  was  held  that  these 
facts  constituted  a  sufficient  cause  of  action.  Troy  City  Bank 
V.  Bowman,  43  Barb.  639;  S.  C,  19  Abb.  18.  The  assignment  of  a 
mortgage  without  a  bond  passes  the  title  to  the  debt,  and  a  com- 
plaint in  an  action  to  foreclose  such  mortgage  will  be  sufficient 
if  it  alleges  that  the  mortgage  was  given  for  a  part  of  the  pur- 
chase price,  and  sets  out  the  condition  of  the  mortgage  and  its 
assignment  to  the  plaintiff.  Severance  v.  Griffith,  2  Lans.  38.  See 
Caryl  v.  Williams,  7  Lans.  416 ;  Coleman  v.  Van  Rensselaer, 
44  How.  368.  If  other  proceedings  have  been  had,  as  upon  the 
concurrent  remedy  of  an  action  upon  the  bond  alone,  the  com- 
plaint should  show  that  the  remedy  sought  by  them  has  been 
exhausted.  See  opinion  in  Lomtt  v.  German  Reformed  Church, 
12  Barb.  67-84.  The  demand  for  relief  should  be  full  and  ex- 
plicit. It  is  generally  for  the  sale  of  the  mortgaged  premises  for 
the  payment  of  the  mortgaged  debt;  that  the  defendant  or 
defendants  who  are  personally  liable  be  adjudged  to  pay  the 
deficiency  arising  after  the  sale,  should  any  arise;  that  the  defend- 
ants, and  all  persons  claiming  under,  from  or  through  them, 
subsequent  to  the  commencement  of  the  action,  be  forever  barred 
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and  foreclosed  of  all  right,  title,  lien  and  equity  of  redemption 
in  and  to  the  mortgaged  premises,  and  every  part  thereof,  and 
for  the  costs  of  the  action.  Care  should  be  taken  to  demand  all 
the  relief  sought  in  the  action,  as  the  court  never  grants  relief 
not  demanded  in  the  complaint,  at  least  when  no  answer  is  inter- 
posed. Thus,  in  case  of  default,  no  judgment  for  a  deficiency 
can  be  rendered  when  no  such  relief  is  demanded  in  the  com- 
plaint. Simonson  v.  Blake,  20  How.  484 ;  S.  C,  12  Abb.  331.  The 
following  is  the  general  form  of  the  complaint  in  the  ordinary 
action  of  foreclosure,  brought  upon  a  ^ond  and  mortgage  : 

Complaint  in  foreclosure. 

COURT— COTJNTT  OF 


A.  B. 

agst. 

C.  D.  and  E.,  his  wife,  F.  G.  (and! 
other  defendants  with  names  ini 
full.) 


The  complaint  of  the  above-named  plaintiff  respectfully 
shows  to  this  court,  upon  information  and  belief,  that  the 

defendant  ,  for  the  purpose  of  securing  the  payment  to 

,  of  the  sum  of  dollars  with  interest  thereon,  on  or 

about  the  day  of  ,  one  thousand  eight  hundred  and 

seventy-  ,  executed  and  delivered  to  ,  a  bond  bearing  date 
on  that  day,  sealed  with        seal  ,  whereby  the  said  did 

bind  heirs,  executors  and  administrators  in  the  penalty  of  , 
upon  condition  that  the  same  should  be  void  if  the  said  heirs, 

executors  and  administrators  should  pay  to  the  said  executors, 
administrators  or  assigns  the  said  sum  of  money  first  above  men- 
tioned, as  follows:  and  as  collateral  security  for  the  pay- 
ment of  the  said  indebtedness,  the  said  ,  on  the  same  day, 
executed,  duly  acknowledged  and  delivered  to  the  said 
a  mortgage,  whereby  granted,  bargained  and  sold  to  the 
said  the  following  described  prettiises  with  the  appurte- 
nances thereto,  that  is  to  say: 

The  said  mortgage  containing  the  same  condition  as  the  said 
bond,  and  the  further  condition  that  if  the  said  mortgagor  should 
not  pay  the  moneys  thereby  secured,  according  to  the  terms 
thereof  ,  then  the  said  heirs,  executors,  adminis- 

trators or  assigns  were  empowered  to  sell  the  said  mortgaged 
premises  in  due  form  of  law,  and  out  of  the  moneys  arising  from 
such  sale,  to  pay  the  said  sum  of  money  and  interest  in  and  by 
said  bond  secured  to  be  paid,  with  the  costs  and  expenses  of 
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the  proceedings  thereupon,  the  surplus,  if  any  there  should  be, 
to  be  returned  to  the  mortgagor,  heirs,  executors,  adminis- 

trators or  assigns. 

And  the  plaintiff  further  sTiow    that  the  said  mortgage  was 
duly  recorded  in  the  office  of  the  clerk  of  the  county  of  , 

on  the  day  of  ,  one  thousand  eight  hundred  and 

seventy-        ,  in  book  No.  of  mortgages,  page 

And  the  said  plaintiff   further  sTiow    that  the  said  defendant 
ha    faUed  to  comply  with  the  conditions  of  the  said  bond  and 
mortgage  by  omitting  to  pay  the  sum  of  ,  which,  by  the 

terms  and  conditions  of  the  said  bond  and  mortgage,  became 
due  on  the  day  of  ,  one  thousand  eight  hundred 

and  seventy-  ,  and  there  is  now  justly  due  the  plaintiff  , 

upon  the  said  bond  and  mortgage,  the  sum  of  ;  and  the 

plaintiff  further  show  that  no  proceedings  lia  been  had  at 
law  or  otherwise,  to  the  knowledge  or  belief  of  said  plaintiff  , 
for  the  recovery  of  the  said  sum  secured  by  the  said  bond  and 
mortgage,  or  any  part  thereof. 

And  the  plaintiff    further  show    that    he    informed  and  he- 
lieve    that  ha    or  claim  to  ha    some  interest  in,  or  lien 

upon,  the  said  mortgaged  premises,  or  some  part  thereof,  which 
interest  or  lien,  if  any,  has  accrued  subsequently  to  the  lien  of 
the  said  mortgage. 

The  plaintiff  therefore  demand    that  the  defendant    and  all 
persons  claiming  under  ,  subsequent  to  the  commencement 

of  this'  action,  may  be  barred  and  foreclosed  of  all-  right,  claim, 
lien  and  equity  of  redemption  in  said  mortgaged  premises;  that 
the  said  premises,  or  so  much  thereof  as  may  be  sufficient  to 
raise  the  amount  due  to  th.Q  plaintiff  for  principal,  interest  and 
costs,  and  which  may  be  sold  separately  without  material  injury 
to  the  parties  interested,  may  be  decreed  to  be  sold  according  to 
law;  that  out  of  the  moneys  arising  from  the  sale  thereof,  the 
plaintiff  may  be  paid  the  amount  due  on  the  said  bond  and 
mortgage  with  interest  to  the  time  of  such  payment,  and  the  costs 
and  expenses  of  this  action  so  far  as  the  amount  of  such  moneys 
properly  applicable  thereto  will  pay  the  same;  and  that  the  de- 
fendant may  be  adjudged  to  pay  any  deficiency  which 
may  remain  after  applying  all  of  said  moneys  so  applicable 
thereto  ;  and  that  i]xe  plaintiff  may  have  such  other  or  further 
relief,  or  both,  in  the  premises  as  shall  be  just  and  equitable. 

Plaintiff     Attorney. 

County  of  ,  ss : 

,  being  duly  sworn,  says  he  is  the  plaintiff  in  the 

above-entitled  action,  that  the  foregoing  complaint  is  true  of  .his 
own  knowledge,  except  as  to  the  matters  stated  on  information 
and  belief,  and  as  to  those  matters  he  believes  it  to  be  true. 
Subscribed  and  sworn  to  before  me,  ' 
this  day  of  ,187    . 
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5.  Notice  of  lis  pendens.  The  filing  of  tlie  notice  of  lis  pen- 
dens is  an  important  step  in  an  action  to  foreclose  a  mortgage  on 
real  property.  The  Code  provides  that  "In  an  action  affecting 
the  title  to  real  property  the  plaintiff,  at  the  time  of  filing  the 
complaint,  or  at  any  time  afterward,  or  whenever  a  warrant  of 
attachment  under  chapter  4,  title  7,  part  S  of  this  Code  shall  be 
issued,  or  at  any  time  afterward,  the  plaintiff  or  a  defendant, 
when  he  sets  up  an  affirmative  cailse  of  action  in  his  answer,  and 
demands  substantive  relief,  at  the  time  of  filing  his  answer,  or  at 
any  time  afterward,  if  the  same  be  intended  to  affect  real  estate, 
may  file  with  the  clerk  of  each  county  in  which  the  property  is 
situated,  a  notice  of  the  pendency  of  the  action,  containing  the 
names  of  the  parties,  the  object  of  the  action  and  the  descrip- 
tion of  the  property  in  that  county  affected  thereby  ;  and  if  the 
action  be  for  the  foreclosure  of  a  mortgage,  such  notice  must  be 
filed  twenty  days  before  judgment,  and  must  contain  the  date  of 
the  mortgage,  the  parties  thereto,  and  the  time  and  place  of 
recording  the  same.  From  the  time  of  filing  only  shall  the 
pendency  of  the  action  be  constructive  notice  to  a  purchaser  or 
incumbrancer  of  the  property  affected  thereby  ;  and  every  pur- 
chaser or  incumbrancer  whose  conveyance  or  incumbrance  is 
subsequently  executed  or  subsequently  recorded  shall  be  deemed 
a  subsequent  purchaser  or  incumbrancer,  and  shall  be  bound 
by  all  proceedings  taken  after  the  filing  of  such  notice  to  the 
same  extent  as  if  he.  were  made  a  party  to  the  action.  For  the 
purposes  of  this  section  an  action  shall  be  deemed  to  be  pending 
from  the  time  of  filing  such  notice  ;  provided,  however,  that 
such  notice  shall  be  of  no  avail  unless  it  shall  be  followed  by 
the  first  publication  of  the  summons  on  an  order  therefor,  or 
by  the  personal  service  thereof  on  a  defendant  within  sixty  days 
after  such  filing.  And  the  court  in  which  the  said  action  was 
commenced  may,  in  its  discretion,  at  any  time  after  the  action 
shall  be  settled,  discontinued  or  abated,  as  is  provided  in  section 
number  121  on  the  application  of  any  person  aggrieved  and  on 
good  cause  shown,  and  on  such  notice  as  shall  be  directed 
or  approved  by  the  court,  order  the  notice  authorized  by  this 
section  to  be  canceled  of  record  by  the  clerk  of  any  county  in 
whose  office  the  same  may  have  been  filed  or  recorded,  and  such 
cancellation  shall  be  made  by  an  indorsement  to  that  effect  on 
the  margin  of  the  record  which  shall  refer  to  the  order,  and  for 
which  the  clerk  shall  be  entitled  to  a  fee  of  twenty -five  cents." 
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Code,  §  132.  In  all  foreclosure  cases  the  plaintiff,  when  he 
moves  for  judgment,  must  show  by  affidavit,  or  by  the  certificate 
of  the  clerk  of  the  county  in  which  the  mortgaged  premises  are 
situated,  that  a  notice  of  the  pendency  of  the  action,  containing 
the  names  of  the  parties  thereto,  the  object  of  the  action  and  a 
description  of  the  property  in  that  county  affected  thereby,  the 
date  of  the  mortgage  and  the  time  and  place  of  recording  the 
same  has  been  filed  at  least  twenty  days  before  such  application 
for  judgment,  and  at  or  after  the  time  of  filing  the  complaint  as 
required  by  section  132  of  the  Code  of  Procedure.  Rule  72  of 
the  Supreme  Court.  The  general  subject  of  a  notice  of  pen- 
dency of  action  has  already  been  treated  in  a  previous  volume 
of  this  work.    See,  ante,  Vol.  1,  494. 

Affidavit  of  filing  notice  of  pendency  of  action. 

COURT  —  County  of 


State  op  New  Yokk,  )  ^^ 


County  of 

,  of  the  of  ,  being  duly  sworn,  says,  that  he  is 

,  the  attorney  for  \h.Q  plaintiff  in  this  action;  that  the 
same  was  brought  to  foreclose  a  mortgage.  That  a  notice  of  the 
pendency  of  this  action,  in  the  form  prescribed  by  section  132  of 
the  Code  of  Procedure,  containing  the  names  of  the  parties  there- 
to, the  object  of  the  action,  the  date  of  the  said  mortgage  and  the 
parties  thereto,  the  time  and  place  of  recording  the  same,  the 
description  of  the  mortgaged  premises,  and  containing  correctly 
and  truly  all  the  particulars  required  by  law  to  be  stated  in  such 
notice,  was,  on  the  day  of  ,  187-    ,  filed  in  the  clerk's 

office  of  the  county  of  ,  that  being  the  county  in  which  the 

mortgaged -premises  were  and  are  situated;  and  that  since  the 
filing  of  the  said  notice,  the  complaint  in  this  action  has  not  been 
amended  by  making  new  parties  to  the  action  or  so  as  to  affect 
other  property  not  described  in  the  original  complaint,  or  so  as 
to  extend  the  claims  of  i\iB  plaintiff  as  against  the  mortgaged 
premises. 
And  this  deponent  further  says,  that  of  the  defendants, 

absentee 
And  this  deponent  further  says,  that  of  the  defendants, 

infant 
'     Subscribed  and  sworn  to  before  me,  ) 
this  day  of  ,  187    .  f 

Vol.  Y.  — 26 
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Guardian  ad  litem  for  infant  defendants. 

c.  Guardian  ad  litem  for  infant  defendants.  When  an  infant, 
is  a  party  he  must  appear  by  guardian,  who  may  be  appointed 
by  the  court  in  which  the  action  is  prosecuted,  or  by  a  judge 
thereof,  or  a  county  judge.  Code,  §  115.  The  mode  of  appoint- 
ment of  the  guardian  ad  litem  is  pointed  out  in  the  Code,  §  116. 
The  practice  upon  procuring  the  appointment,  including  all  steps 
that  ought  to  be  taken,  together  with  a  statement  of  the  facts 
necessary  to  exist  to  procure  such  appointment,  and  all  the 
forms  required,  will  be  found  in  another  part  of  this  work. 

-See,  ante,  Vol.  1,  568,  §  3.  In  any  action  of  foreclosure  where 
there  are  infant  defendants,  the  regular  appointment  of  a  guard- 
ian ad  litem  for  them  is  absolutely  essential  to  sustain  a  judg- 
ment recovered  in  the  action. 

d.  Answer  by  guardian.  Should  there  be  any  defense  or 
special  matter  necessary  to  be  pleaded,  it  is  the  duty  of  the 
guardian  to  properly  present  the  same  in  the  answer  to  the  court, 
in  order  to  protect  the  infant's  rights.  And  should  it  appear, 
even  after  judgment,  that  an  infant's  defense  was  not  properly 
presented  or  pleaded  at  all,  the  court  would  undoubtedly  set 
aside  the  judgment,  as  the  rights  of  infants  are  always  jealously 
guarded  by  the  court.  If  there  is  no  defense,  or  any  other 
matter  necessary  to  be  pleaded  for  the  infant's  protection,  the 
answer  of  the  guardian  is  generally  a  mere  formal  one,  submit- 
ting the  right  of  the  infant  to  the  care  of  the  court. 

The  following  is  a  form  of  the  general  answer  of  the  guardian 
ad  litem  for  an  infant  defendant : 

SUPREME  COURT  — Ftoton  Cotjntt. 

^ 

Simeon  Sammons 

agst. 
George  Graham. 


The  defendant,  George  Graham,  herein  answering  by  his  guard- 
ian ad  litem,  Isaac  Smith,  alleges  that  he  is  an  infant  under 
the  age  of  twenty-one  years ;  that  he  is  a  stranger  to  all  and 
singular  the  matters  and  things  set  forth  in  the  complaint  in  the 
above-entitled  action ;  and  he  claims  such  interest  in  the  premises 
therein  described  as  he  is  entitled  to,  and  he  submits  his  rights 
and  interests  in  all  the  matters  in  question  in  this  action  to  the 
protection  of  the  court. 

John  Stewart, 

Attorney  for  guardian  ad  litem,  of  Oeorge  Oraham,  deft. 
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e.  Answer  generally.  The  same  general  rules  in  respect  to  all 
answers  prescribed  by  the  Code,  apply  to  and  govern  answers  in 
actions  of  foreclosure.  There  are  several  general  defenses  to  an 
action  of  foreclosure,  besides  the  special  ones  arising  out  of  the 
circumstances  of  each  case,  and  in  addition  to  what  are  properly 
defenses,  there  are  other  matters  which,  while  they  constitute  no 
defense  to  the  foreclosure,  yet  necessarily  favor  the  defendant, 
and  protect  his  rights  and  interests  ;  and  such  matters  should  be 
pleaded  in  the  answer.  The  answers  are  generally  :  1.  A  denial 
of  the  execution  and  delivery  of  the  mortgage,  consideration,  or 
the  assignment  to  the  plaintiff,  or  ownership  in  the  plaintiff.  2. 
A  denial  of  any  title  to  the  premises  in  the  mortgagor  at  the  time 
of  giving  the  mortgage.  3.  A  denial  of  having  assumed  the 
payment  of  the  mortgage,  or  any  part  of  the  same.  4.  Usury, 
or  the  statute  of  limitations.  5.  Counter-claim  or  set-off.  6. 
Release.  7.  An  allegation  of  right  of  equity  of  redemption  in 
part  of  the  premises,  and  that  the  defendant  having  such  right 
is  entitled  to  have  the  residue  sold  first.  8.  Non -joinder ;  and 
9.  Disclaimer  of  title  or  interest. 

If  there  are  any  peculiar  circumstances  connected  with  the 
case,  which  it  is  important  that  the  court  should  know  in  order 
to  protect  the  defendant's  interests,  such  matters  should  be 
j)leaded. 

The  following  illustrations  will  serve  to  point  out  some  of  the 
principles  of  the  law  in  respect  to  defenses  and  answers  in 
actions  of  foreclosure  : 

Where  land  is  conveyed  by  metes  and  bounds,  with  covenants, 
and  a  building  and  fence,  not  specified  in  the  deed,  encroach  on 
an  adjoining  lot,  the  eviction  of  the  grantee  from  the  part 
of  the  premises  encroaching  on  the  adjoining  proprietor  is  no 
defense  in  an  action  to  foreclose  a  mortgage  given  for  the  pur- 
chase-money. BurJce  v.  McJiols,  1  Abb.  Ct.  App.  Decis.  260 ; 
S.  C,  2  Keyes,  670. 

In  an  action  for  the  foreclosure  of  a  mortgage  given  for  pur- 
chase-money one  of  the  defendants,  against  whom  no  personal 
claim  was  made,  set  up  a  purchase  by  him  from  plaintiff's 
grantee,  and  that  he  was  the  assignee  of  the  plaintiffs  covenants 
of  warranty  and  against  incumbrances,  and  had  been  evicted  by-^ 
a  paramount  title,  under  certain  taxes  which  were  incumbrances 
at'the  time  of  the  plaintiff's  grant.  It  was  held  that  these  facts 
did  not  present  any  thing  which  he  could  interpose  either  by  way 
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of  defense  or  counter-claim  to  a  foreclosure  of  the  mortgage. 
National  Fire  Ins.  Go.  v.  McKay,  21  N.  Y.  (7  Smith)  191. 
Where  premises  are  purchased  subject  to  the  payment  of  a 
mortgage,  in  an  action  to  foreclose  such  mortgage,  such  purchaser 
cannot  set  up  the  defense  of  usury.  Morris  y.  Floyd,  5  Barb. 
130  ;  Hartley  v.  Harrison,  34  N.  Y.  (10  Smith)  170  ;  Sands  v. 
Church,  6  N.  Y.  (2  Seld.)  347.  When  a  complaint  sets  forth  the 
condition  of  a  bond,  and  avers  the  execution  of  a  mortgage  with 
the  same  condition  as  said  bond,  an  answer  which  merely  repeats 
the  words  of  the  condition  as  stated  in  the  complaint,  and  avers 
that  it  is  not  contained  in  the  mortgage,  is  not  a  denial  that  such 
was  in  substance  the  condition  of  the  mortgage.  To  raise  that 
issue  the  defendant  must  either  deny  or  set  out  verhatim  the 
condition  as  it  is.  Dimon  v.  Dunn,  15  K.  Y.  (1  Smith)  498 ; 
reversing  Dimon  v.  Bridges,  8  How.  16.  Upon  the  foreclosure 
of  a  mortgage  given  for  the  purchase-money,  simultaneously 
with  a  conveyance  by  the  mortgagees,  who  are  executors,  con- 
taining no  covenants,  except  against  the  acts  of  themselves  and 
their  testator,  it  is  no  defense  that  a  portion  of  the  property 
was,  at  the  time,  covered  by  an  incumbrance  not  existing 
through  or  imposed  by  any  act  or  omission  specified  in  the 
covenant.  Sandford  v.  Tr avers,  40  N.  Y.  (1  Hand)  140.  In  an 
action  brought  to  foreclose  a  mortgage  containing  a  clause 
making  the  principal  due  in  case  of  default  in  paying  the  inter- 
est for  a  certain  number  of  days,  it  is  not  a  valid  defense  or 
ground  of  relief  that  the  defendants  were  unable  to  find  the 
holder  of  the  mortgage  until  after  the  time  for  paying  the  inter- 
est had  passed,  where  the  answer  does  not  allege  any  trick  or 
fraud  on  the  part  of  the  plaintiff  to  prevent  the  payment  of 
interest.  Dwight  v.  Webster,  32  Barb.  47 ;  S.  C,  10  Abb- 128  ; 
19  How.  349.  In  an  action  brought  by  the  assignee  of  a  mort- 
gage to  foreclose  the  same,  the  mortgagor  has  the  right  to  set  up 
and  prove  a  mistake  in  the  drawing  of  the  instrument,  and  have 
the  same  reformed.  Andrews  v.  Oillespie,  47  N".  Y.  (2  Sick.) 
487.  It  is  not  deemed  necessary  to  insert  at  length  a  form  of 
answer  for  the  various  defenses  to  an  action  to  foreclose  a  mort- 
gage. Matters  of  denial  or  statutory  defenses,  such  as  usury  or 
the  statute  of  limitations,  are  pleaded  as  in  other  actions.  Where 
the  defense  is  founded  upon  a  release  or  other  written  instrument 
a  brief  description  of  the  instrument,  its  character,  and  the  facts 
connected  therewith,  is  all  that  is  required. 
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A  non-joinder  when  not  a  subject  of  demurrer  should  be 
pleaded  In  the  usual  manner.  If  a  defendant  served  with  the 
complaint  has  no  interest  in  or  lien  upon  the  mortgaged  premises, 
a  general  allegation  d.isclaiming  title  or  interest  is  a  sufficient 
answer ;  and  in  most  cases,  where  such  facts  may  be  alleged,  the 
defendant  will  be  safe  in  omitting  to  interpose  any  answer,  as  he 
cannot  be  prejudiced  by  a  default  when  no  personal  claim  has 
been  made  against  him. 

An  answer  which  claims  an  equity  of  redemption  in  a  portion 
of  the  mortgaged  premises  sought  to  be  forclosed,  and  asks  that 
the  residue  be  sold  first,  to  satisfy  the  mortgage,  is  an  answer 
peculiar  to  actions  of  this  character ;  and  when  a  defendant  has 
such  rights  his  answer  is  in  the  following  general  form : 

SUPREME  COXTRT  —  Pulton  Cottott. 


Lewis  Argersinger 

agst. 

Marcus  Morton  and  Oscar  Tyler. 


The  above-named  defendant,  Oscar  Tyler,  answering  the  plain- 
tiff's  complant  herein  respectfully  shows  to  the  court : 

That,  after  the  making  and  delivery  of  the  mortg&ge  in  the 
complaint  mentioned  sought  to  be  foreclosed  in  this  action,  the  said 
defendant  Marcus  Morton,  the  mortgagor  in  said  mortgage,  sold 
and  conveyed  to  this  defendant,  who  is  now  the  owner  and  pos- 
sessor thereof,  for  a  valuable  consideration  to  him  duly  paid  by 
this  defendant,  by  deed  bearing  date  the  14th  day  of  July,  1873, 
and  recorded  on  the  17th  day  of  July,  1873,  at  3  h.  40  m.  p.  m. 
of  that  day,  in  the  clerk's  office  of  the  county  of  Fulton,  in 
Book  No.  29  of  Deeds,  at  page  237,  etc.,  a  portion  of  the  mort- 
gaged premises  in  said  complaint  described,  which  said  portion 
so  as  aforesaid  sold  and  conveyed  to  this  defendant  are  bounded 
and  described  as  follows,  to  wit :  (insert  description  as  contained 
in  the  deed  of  conveyance,  at  length).  (If  any  portion  of  the 
premises  have  subsequently  been  conveyed  to  another  person, 
it  is  the  customary  practice  to  here  set  out  the  fact  for  the  infor- 
mation of  the  court,  but  it  is  not  a  material  part  of  the  answer). 

Wherefore  this  defendant  demands  judgment  that  if  a  foreclos- 
ure of  said  mortgage,  as  in  the  complaint  asked,  be  adjudged, 
that  all  of  the  premises  covered  by  said  mortgage,  not  so  as 
aforesaid  conveyed  to  this  defendant,  be  sold  first  to  satisfy  the 
same,  and  that  the  premises  so  as  aforesaid  conveyed  to  this 
defendant  be  not  sold,  unless  a  sale  thereof  shall  be  necessary  to  ' 
satisfy  a  deficiency  arising  from  the  sale  of  the  premises  not 
conveyed  to  this  defendant. 

ROBEET   L.  AnIBAL, 

Attorney  for  defendant,  Osoae  Tylee. 
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Section  7.  Proceedings  on  default. 

a.  Motion  for  a  reference.  If,  in  an  action  for  the  foreclosure 
of  a  mortgage,  the  defendants  fail  to  answer  within  the  time 
allowed  for  that  purpose,  or  the  right  of  the  plaintiff  as  stated 
in  the  complaint  is  admitted  in  the  answer,  the  plaintiff  may- 
have  an  order  referring  it  to  th?  clerk,  or  to  some  suitable  person 
as  referee,  to  compute  the  amount  due  to  the  plaintiff  and  to 
such  of  the  defendants  as  are  prior  incumbrancers  of  the  mort- 
gaged premises,  and  to  examine  and  report  whether  the  mortgaged 
premises  can  be  sold  in  parcels  if  the  whole  amount  secuted  by 
the  mortgage  has  not  become  due.  If  the  defendant  is  an  infant 
and  has  put  in  a  general  answer  by  his  guardian,  or  if  any  of 
the  defendants  are  absentees  the  order  of  reference  shall  also 
direct  the  person  to  whom  it  is  referred  to  take  proof  of  the  facts 
and  circumstances  stated  in  the  complaint  and  to  examine  the 
plaintiff,  or  his  agent,  on  oath,  as  to  any  payments  which  have 
been  made,  and  to  compute  the  amount  due  on  the  mortgage 
preparatory  to  the  application  for  judgment  of  foreclosure  and 
sale.  Rule  TZ  of  the  Supreme  Court.  The  motion  for  a  reference 
to  compute  the  amount  due  is  made  upon  proper  proof  of  the 
due  service  of  the  summons  on  all  of  the  defendants,  whether 
personally  or  otherwise,  more  than  twenty  days  previous  to  the 
application,  and  upon  an  affidavit  by  the  plaintiff's  attorney 
showing  that  no  copy  answer,  denying  the  validity  of  plaintiff 's 
claim,  or  demurrer  to  the  complaint  has  been  received  by  plain- 
tiff's attorney.  If  an  answer  has  been  received  admitting  the 
claim  of  the  plaintiff,  that  fact  should  appear  in  the  moving 
papers,  and  it  should  also  be  shown  whether  the  whole  amount 
secured  by  the  mortgage  is  due  and-  payable  or  not ;  and 
whether  any  of  the  defendants  are  absentees  or  infants.  Anon- 
ymous, 3  How.  158.  Due  notice  of  the  motion  should  be  given 
to  such  defendants  as  have  appeared  in  the  action  unless  such 
notice  has  been  waived. 

h.  Order  of  reference.  On  the  presentation  of  the  proper 
proofs  of  service  of  the  summons  and  complaint,  notice  of  motion, 
and  of  non-service  of  answer  or  demurrer,  etc.,  as  noticed  above 
the  order  of  reference,  is  a  matter  of  course.  Its  contents  will 
vary  according  to  the  circumstances  of  each  particular  case. 

If  the  defendant  has  failed  to  answer,  or  has  admitted  in  his 
answer  the  right  of  the  plaintiff  as  stated  in  the  complaint,  the 
order  wUl  direct  the  referee  to  compute  the  amount  due  to  the 
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plaintiff,  and  to  such  of  the  defendants  as  are  prior  incumbrancers 
of  the  mortgaged  premises,  and  to  examine  and  report  whether 
the  mortgaged  premises  can  be  sold  in  parcels,  if  the  whole 
amount  secured  by  the  mortgage  has  not  become  due.  If  the 
defendant  is  an  infant  and  has  put  in  a  general  answer  by  his 
guardian,  or  if  any  of  the  defendants  are  absentees,  the  order 
will  direct  the  referee  to  take  proof  of  the  facts  and  circumstances 
stated  in  the  complaint,  and  to  examine  the  plaintiff  or  his  agent 
on  oath  as  to  any  payments  which  have  been  made,  and  to  com- 
pute the  amount  due  on  the  mortgage,  preparatory  to  the  appli- 
cation for  judgment  of  foreclosure  and  sale.  Rule  72,  Sup.  Ct. 
The  order  of  reference  should  require  the  referee  to  report  the 
proofs  and  examinations  had  before  him.  Walcott  v.  Weaver,  3 
How.  159.  The  following  is  a  general  form  for  an  order  where 
some  of  the  defendants  are  absentees  or  infants,  where  the 
whole  amount  is  due. 

Order  of  reference  —  whole  amount  due  —  Absentees  or  infants. 


At  a  term  of  the  court,  held  at  the  court-house, 

in  county,  on  the  day  of  ,  187    . 

Present — Hon.  ,  of  said  court. 

It  appearing  that  this  action  was  brought  to  foreclose  a  mort- 
gage, and  that  the  whole  amount  secured  thereby  is  actually 
due,  on  filing  proof  of  the  personal  service  of  the  summons  in 
this  action  on  the  defendant  ■  more  than  twenty  days  since, 

and  that  no  answer  to  the  said  complaint  has  been  put  in  by 
,  or  any  of  them,  except  the  general  answer  of  infants 
by    7i    guardian  : 

On  motion  of  ,  attorney    for  the  plaintiff    ,  it  is  ordered 

that  it  be  deferred  to  ,  Esq.,  residing  in  the  of  _     _     , 

to  compute  the  amount  due  to  the  plaintiff  for  the  principal 
and  interest  upon  the  bond  and  mortgage  set  forth  in  the  plain- 
tiff's complaint,  which  is  filed  in  this  action.  And  also,  to  take 
proof  of  the  facts  and  circumstances  stated  in  the  plaintiff's 
complaint  and  to  examine  the  plaintiff  or  h  agent  on  oath 
as  to  any  payments  which  have  been  made. 
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Order  of  reference  —  whole  amount  due. 


At  a  term  of  the  court,  held  at  the  court-house, 

in  county,  on  the  day  of  ,  187    . 

Present  — Hon.  ,  of  said  court. 

It  appearing  that  this  action  was  brought  to  foreclose  a  mort- 
gage, and  that  the  whole  amount  secured  thereby  is  actually 
due,  on  filing  proof  of  the  personal  service  of  the  summons  in 
this  action  on  the  defendant  ,  more  than  twenty  days  since, 

and  that  no  answer  to  the  said  complaint  has  been  served  by 
or  any  of  them : 

On  motion  of  ,  attorney    for  the  plaintiff  ,  it  is  ordered 

that  it  be  referred  to         •      Esq.,  residing  in  the  of  , 

to  compute  the  amount  due  to  the  plaintiff  for  the  principal 
and  interest  upon  the  bond  and  mortgage  set  forth  'in  the  com- 
plaint in  this  action. 

Order  of  reference  —  wTiole  amount  not  due. 


At  a  term  of  the  court,  held  at  the  court-house, 

iu  county,  on  the  day  of  ,  187     . 

Present— Hon.  ,  of  said  court. 

It  appearing  that  this  action  was  brought  to  foreclose  a  mort- 
gage, and  that  the  whole  amount  secured  thereby  is  not  due,' on 
filing  proof  of  the  personal  service  of  the  summons  in  this  action 
on  the  defendant  ,  more  than  twenty  days  since,  and  that 

no  answer  to  the  said  complaint  has  been  put  in  by  or  any 

of  them : 

On  motion  of  ,  attorney  for  t\iQ  plaintiff  ,  it  is  ordered 

that  it  be  referred  to  ,  Esq.,  residing  in  the  of  , 

to  compute  the  amount  actually  due  to  the  plaintiff  on  the 
bond  and  mortgage  mentioned  in  the  said  complaint.  And  also 
to  ascertain  and  report  the  amount  secured  to  be  paid  by  said  bond 
and  mortgage,  and  which  is  not  due  and  which  remains  unpaid, 
including  interest  thereon  to  the  date  of  such  report.  And  also 
to  ascertain  and  report  the  situation  of  the  mortgaged  premises, 
and  whether,  in  his  opinion,  the  same  can  be  sold  in  -parcels 
without  injury  to  the  interests  of  the  parties;  and  if  he  shall  be 
of  opinion  that  a  sale  of  the  whole  of  said  premises,  in  one  parcel, 
will  be  most  beneficial  to  the  parties,  then  that  he  report  hia 
reasons  for  such  opinion. 
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Proceedings  on  reference. 


The  referee  to  be  appointed  in  foreclosure  cases  shall  be 
selected  by  the  court,  and  the  court  shall  not  appoint  as  such 
referee  a  person  nominated  by  the  ■  party  to  the  action  or  his 
counsel.  Rule  73  of  the  Supreme  Court.  Any  suitable  person 
may  be  referee.  It  is  not  necessary  that  he  be  an  attorney  at 
law,  although  it  is  the  usual  practice  to  appoint  an  attorney  or 
the  clerk  of  an  attorney  as  referee  in  such  cases. 

c.  Proceedings  on  reference.  The  application  for  a  reference 
on  a  foreclosure,  and  the  proceedings  on  the  reference  are  regard- 
ed as  one  proceeding  or  transaction,  and  when  the  defendants  who 
have  appeared  have  been  served  with  notice  of  the  application 
for  the  order  appointing  the  referee,  no  new  notice  is  necessary 
of  the  proceedings  before  the  referee,  and  they  may  be  taken 
immediately  after  the  granting  of  the  order.  Kelly  v.  Searing,  4 
Abb.  354.  The  examination  of  the  witnesses  before  the  referee 
should  be  full  in  all  cases,  and,  especially  is  this  so,  where 
there  are  absentees  or  infants,  and  the  plaintiff  or  his  agent  is 
examined  on  oath  as  to  any  payments  that  may  have  been  made 
on  the  bond  and  mortgage,  etc.  The  examination  and  proceed- 
ings before  the  referee  must  be  confined  to  the  scope  and  direc- 
tions of  the  order  appointing  him,  and  not  go  into  other  matters 
not  comprehended  in  the  order.  For  instance,  if  the  order 
direct  an  examination  of  the  plaintiff  as  to  payments  only,  the 
referee  has  no  power  or  discretion  to  examine  him  as  to  other 
facts.  McOracTcauY.  Valentine's  ExWs,  9  N.  Y.  (5  Seld.)  42. 
The  evidence  adduced  by  the  plaintiff  on  the  reference  to  prove 
the  allegations  of  the  bill  must  be  legal  proof,  secondary  evi- 
dence is  inadmissible.  Wolcott  v.  Weaver,  3  How.  159.  The 
witnesses  must  be  sworn  and  examined  before  the  referee  him- 
self ;  he  cannot  take  their  testimony  by  affidavit  before  a  com- 
missioner. Security  Fire  Ins.  Co.  v.  Martin,  15  Abb.  479.  On 
an  order  of  reference  in  a  mortgage  foreclosure  case,  the  first 
duty  of  the  referee,  aside  from  computing  the  amount  due  on 
the  mortgage,  is  to  ascertain  whether  the  mortgaged  premises 
are  so  situated  that  they  can  be  sold  in  parcels  without  injury 
to  the  interests  of  the  parties.  A  sale  of  the  whole  premises 
can  only  be  most  beneficial  to  the  parties  when  the  largest 
amount  of  money  is  realized  from  the  sale,  so  as  to  leave  the 
largest  surplus  after  paying  the  mortgage  debt.  The  benefit 
intended  by  the  statute  is  one  common  to  both  parties.  Gregory 
V.  Campbell,  16  How.  417.  In  computing  the  amount  due  upon 
Vol.  v.— 37 
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a  bond  and  mortgage  the  referee  is  not  limited  by  the  penalty  of 
the  bond,  if  the  interest  unpaid  and  the  principal  exceed  such 
penalty,  and  the  mortgagee  has  his  lien  upon  the  land  for  the 
whole  amount  of  his  debt,  principal  and  interest,  though  it 
exceed  the  penalty.  Mower  v.  Kip,  6  Paige,  88.  See,  generally 
as  to  the  duties  of  referees  in  foreclosure  cases  and  the  proceed- 
ings on  the  reference,  Wolcott  v.  Weaver,  3  How.  159.  It  may 
be  added  that  the  proceedings  on  a  reference  in  foreclosure  are, 
in  general,  similar  to  and  governed  by  the  same  rules  as  other 
interlocutory  references. 

d.  Eeport^of  referee.  At  the  conclusion  of  the  proceedings 
before  the  refgree,  he  makes  his  rdport  to  the  court  of  the  mat- 
ters contained  in  the  order  as  the  foundation  of  the  motion  for 
judgment.  It  is  his  duty  to  attach  to  his  report  an  abstract  of 
the  documentary  evidence  before  him.  Security  Fire  Ins.  Co.  v. 
Martin,  15  Abb.  479.  It  is  the  duty  of  the  referee  "to  report 
the  proofs  and  examinations  had  before  him"  in  foreclosure 
cases,  the  results  thereof,  or  his  own  conclusions  and  inferences 
therefrom,  are  held  to  be  insufficient.  Wolcott'Y.  Weaver,  3  How. 
159. 

If  the  referee  reports  that  a  sale  of  the  whole  premises  is 
necessary,  the  reasons  upon  which  his  opinion  is  founded  should 
be  given ;  and  if  he  decides  that  the  property  may  be  sold  in 
parcels,  he  should  state  in  his  report  the  relative  situation  and 
value  of  the  several  parcels,  and  what  part  of  the  premises  ought 
to  be  first  sold,  and  all  other  facts  necessary  to  enable  the  court 
to  make  such  an  order  of  sale  as  will  be  most  beneficial  to  the 
parties.     Ontario  Bank  v.  Strong,  2  Paige,  301. 

Upon  the  coming  in  of  the  report  of  the  referee,  it  is  required 
to  be  filed,  and  a  note  of  the  day  of  filing  entered  by  the  clerk 
in  the  proper  book,  under  the  title  of  the  cause  ;  and  the  report 
will  become  absolute,  and  stand  as  in  all  things  confirmed,  un- 
less exceptions  thereto  are  filed  and  served  within  eight  days 
after  service  of  notice  of  the  filing  of  the  report.  Sup.  Ct.  Rule 
39.     See  Kellp  v.  Searing,  4  Abb.  354. 
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Refer e^  s  report  — whole  amount  not  due  —  Absentees,  etc. 

SUPREME  COURT. 


Hiram  Anderson 
agst. 
Israel  Hanson  (defendants'  names  in 
full). 


To  the  Supreme  Court  of  the  State  of  New  York : 

In  pursuance  of  an  order  of  this  court,  made  in  tlie  above- 
entitled  action,  on  tlie  day  of  ,  in  the  year  one  thou- 
sand eight  hundred  and  seventy-  ,  by  which  it  was  referred 
to  the  undersigned  referee  to  ascertain  and  compute  the  amount 
due  to  the  plaintiff  upon  and  by  virtue  of  the  bond  and  mort- 
gage mentioned  and  set  forth  in  the  plaintiff  complaint,  which 
is  filed  in  this  action ;  and  also  to  ascertain  and  report  the 
amount  secured  to  be  paid  by  said  bond  and  mortgage,  and 
which  remains  unpaid,  including  interest  thereon  to  the  date  of 
such  report ;  also,  to  ascertain  and  report  the  situation  of  the 
mortgaged  premises,  and  whether  in  his  opinion  the  same  can  be 
sold  in  parcels  without  injury  to  the  interests  of  the  parties, 
and  if  he  shall  be  of  opinion  that  a  sale  of  the  said  premises  in 
one  parcel  wiU  be  most  beneficial  to  the  parties,  then  that  he 
report  his  reasons  for  such  opinion  ;  and  also  to  take  proof  of 
the  facts  and  circumstances  stated  in  the  plaintiff '  s  complaint, 
and  to  examine  the  plaintiff  or  his  agent,  on  oath,  as  to  any 
payments  which  have  been  made : 

I  do  report,  that  I  have  computed  and  ascertained  the  amount 
due  to  the  plaintiff  upon  and  by  virtue  of  the  said  bond  and 
mortgage,  and  that  I  find  and  accordingly  report,  that  there  is 
due  to  the  plaintiff  ,  for  principal  and  interest  on  the  said  bond 
.and  mortgage,  at  the  date  of  this  my  report,  the  sum  of 

Schedule  "A,"  hereunto  annexed,  shows  a  statement  of  the 
amounts  due  for  principal  and  interest  respectively,  the  period 
of  the  computation  of  the  interest,  and  its  rate. 

And  I  do  further  certify  and  report,  that  I  have  computed  and 
ascertained  the  amount  secured  to  be  paid  by  said  bond  and 
mortgage,  and  which  is  not  due  and  remains  unpaid,  including 
interest  thereon  to  the  date  of  this  my  report,  and  the  same  is  the 
sum  of 

Schedule  "B,"  hereunto  annexed,  shows  a  statement  of  the 
said  principal  and  interest  moneys  respectively,  the  period  of  the 
computation  of  the  interest,  and  its  rate. 

And  I  do  further  certify  and  report,  that  I_  have  taken  proof 
of  the  facts  and  circumstances  stated  in  said  plaintiff' s  complaint, 
and  have  examined  ,  the  plaintiff    ,  on  oath  as  to  any  pay- 

ments which  have  been  made  on  account  of  the  demand  men- 
tioned in  said  complaint,  and  which  ought  to  be  credited  thereon ; 
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and  I  am  of  opinion,  and  hereby  report,  that  the  facts  and  cir- 
cumstances stated  in  said  complaint  are  true. 

And  I  do  further  certify  and  report,  that  I  have  ascertained  the 
situation  of  the  said  mortgaged  premises,  and  am  of  the  opinion 
that  the  same  be  sold  in  parcels,  without  injury  to  the 

interests  of  the  parties.     That  my  reasons  for  such  opinion  are  as 
follows  :  {Here  set  out  tlie  reasons.) 

Dated  the  day  of  ,  187    . 

,  JReferee. 


jj 


Schedule  "A. 

One  bond  dated  the  day  of  ,  187    ,  in  the  penal 

sum  of  $  ,  conditioned  to  pay  $  ,  as  follows  :  {Here 

set  out  the  condition  of  the  bond,)  which  is  accompanied  by  a 
mortgage  of  the  same  date. 

Principal  sum  due $ 

Interest  upon  $  ,  from  the  day  of  ,  187  , 
being  year  month  and  day  ,  at  seven 
per  centum  per  annum,  is 

Amount  due  plaintiff  this        day  of       ,  187    $ 

,  Referee. 

Schedule  "B." 

Same  bond  and  mortgage  mentioned  in  Schedule  "A." 

Principal  sum  secured  not  due $ 

Interest  upon  $  ,  from  the  day  of  ,  187  , 
being  year         month    and  day    ,  is 

Whole  amount  secured,  not  due,  including  interest 

thereon  to  this  date,  is % 

Dated  the  day  of  ,  187    . 

Referees  report — whole  amount  due — Absentees,  etc. 
{Title  of  the  cause.) 
To  the  Supreme  Court  of  the  State  of  New  York  : 

In  pursuance  of  an  order  of  this  court,  made  in  the  above- 
entitled  action,  on  the  day  of  ,  in  the  year  one  thou- 
sand eight  hundred  and  seventy-  ,  by  which  it  was  referred 
to  the  undersigned  referee  to  ascertain  and  compute  the  amount 
due  to  the  plaintiff  upon  and  by  virtue  of  the  bond  and  mort- 
gage mentioned  and  set  forth  in  th^  plaintiff  complaint,  which 
is  filed  in  this  action  ;  and  also  to  take  proof  of  the  facts  and  cir- 
cumstances stated  in  the  plaintiff    complaint,  and  to  examine  the 
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plaintiff  or  Ms  agent,  on  oath,  as  to  any  payments  which  have 
been  made : 

I  do  report  that  I  have  computed  and  ascertained  the  amouat 
due  to  the  plaintiff  upon  and  by  virtue  of  the  said  bond  and 
mortgage,  and  that  I  find,  and  accordingly  report,  that  there  is 
due  to  the  plaintiff  ,  for  principal  and  interest  on  the  said  bond 
and  mortgage,  at  the  date  of  this  my  report,  the  sum  of 

Schedule  "A,"  hereunto  annexed,  shows  a  statement  of  the 
amounts  due  for  principal  and  interest  respectively,  the  period 
of  the  computation  of  the  interest,  and  its  rate. 

And  I  do  further  certify  and  report,  that  I  have  taken  proof 
of  the  facts  and  circumstances  stated  in  said  plaintiff  complaint, 
and  have  examined  ,  the  plaintiff    ,  on  oath,  as  to  any 

payments  which  have  been  made  on  account  of  the  demand  men- 
tioned in  said  complaint,  and  which  ought  to  be  credited  thereon  ; 
and  I  am  of  opinion,  and  hereby  report,  that  the  facts  and  cir- 
cumstances stated  in  said  complaint  are  true. 

Dated  the  day  of  ,  187    . 


,  Referee. 


SCHEDXJLE    "A." 


One  bond  dated  day  of  ,  187    ,  in  the  penal  sum 

of  %  ,  conditioned  to  pay  $  ,  as  follows  :  , 

which  is  accompanied  by  a  mortgage  of  the  same  date. 

Principal  sum  due $ 

Interest  thereon  from  the  day  of  ,  187  , 
being  year  month  and  day  ,  at 
seven  per  centum  per  annum,  is 


Amount  due  plaintiff    this        day  of       ,  187 


,  Referee. 


Refer e^  s  report — wTiole  amount  due. 
{Title  of  the  cause.) 
To  the  Supreme  Court  of  the  State  of  New  York  : 

In  pursuance  of  an  order  of  this  court,  made  in  the  above- 
entitled  action,  on  the  day  of  ,  in  the  year  one  thou- 
sand eight  hundred  and  seventy-  ,  by  which  it  was  referred 
to  the  undersigned  referee  to  ascertain  and  compute  the  amount 
due  to  i^Q  plaintiff  upon  and  by  virtue  of  the  bond  and  mort- 
gage mentioned  and  set  forth  in  the  plaintiff's  complaint,  which 
is  filed  in  this  action  : 

1  do  report  that  I  have  computed  and  ascertained  the  amount 
due  to  i'h.e  plaintiff  ,  upon  and  by  virtue  of  the  said  bond 

and  mortgage,  and  that  I  find,>and  accordingly  report,  that  there 
is  due  to  the  plaintiff  ,  for  principal  and,  interest  on  the 
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said  bond  and  mortgage,  at  the  date  of  this  my  report,  the  sum 
of 

•Schedule  "A,"  hereunto  annexed,  shows  a  statement  of  the 
amounts  due  for  principal  and  interest  respectively,  the  period 
of  the  computation  of  the  interest,  and  its  rate. 

Dated  the  day  of  ,  187    . 

,  Referee. 

SOHEDTJLE    "A." 

One  bond  dated   •  day  of  ,  187    ,  in  the  penal  sum 

of  $  ,  conditioned  to  pay  $  ,  as  follows : 

{8et  out  the  condition  of  the  bond.) 

Which  is  accompanied  by  a  mortgage  of  the  same  date. 

Principal  sum  due,  $  .    Interest  thereon  from  the 

day  of  ,  18    ,  being         year         month        and        day  , 

at  seven  per  centum  per  annum,  is  $ 

Amount  due  plaintiff  this  day  of  ,  187    ,  % 

,  Referee. 

Refer e^  s  report — whole  amount  not  due. 
{Title  of  the  cause.) 
To  the  Supreme  Court  of  the  State  of  New  York  : 

In  pursuance  of  an  order  of  this  court,  made  in  the  above- 
entitled  action,  on  the  day  of  ,  in  the  year  one  thou- 
sand eight  hundred  and  seventy-  ,  by  which  it  was  referred 
to  the  undersigned,  referee,  to  ascertain  and  compute  the  amount 
due  to  the  plaintiff  upon  and  by  virtue  of  the  bond  and  mort- 
gage mentioned  and  set  forth  in  the  complaint  in  this  action  ; 
and  also  to  ascertain  and  report  the  situation  of  the  mortgaged 
premises,  and  whether  in  his  opinion  the  same  can  be  sold  in 
parcels  without  injury  to  the  interests  of  the  parties,  and  if  he 
shall  be  of  opinion  that  a  sale  of  the  said  premises  in  one  parcel 
will  be  most  beneficial  to  the  parties,  then  that  he  report  his 
reasons  for  such  opinion  : 

I  do  report  that  I  have  computed  and  ascertained  the  amount 
due  to  the  plaintiff  upon  and  by  virtue  of  the  said  bond  and 
mortgage,  and  that  I  find,  and  accordingly  report,  that  there  is 
due  to  the  plaintiff  ,  for  principal  and  interest  on  the  said 

bond  and  mortgage,  at  the  date  of  this,  my  report,  the  sum 
of 

Schedule  "A,"  hereunto  annexed,  shows  a  statement  of  the 
amounts  due  for  principal  and  interest  respectively,  the  period 
of  the  computation  of  the  interest,  and  its  rate  ;  and  I  do  further 
certify  and  report,  that  I  have  computed  and  ascertained  the 
amount  secured  to  be  paid  by  said  bond  and  mortgage,  and 
which  is  not  due  and  which  remains  unpaid,  including  interest 
thereon  to  the  date  of  this,  my  report,  and  the  same  is  the  sum 
of 
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Scliedule  "B,"  hereunto  annexed,  shows  a  statement  of  the 
said  principal  and  interest  moneys  respectively,  the  period  of 
the  computation  of  the  interest,  and  its  rate. 

And  I  do  further  certify  and  report,  that  I  have  ascertained 
the  situation  of  the  said  mortgaged  premises,  and  am  of  the 
opinion  that  the  same  be  sold  in  parcels,  without  injurj^  to 

the  interests  of  the  parties.    That  my  reasons  for  such  opinion 
are  as  follows : 

{Set  out  the  reasons.) 

Dated  the  day  of  ,  187    . 

,  Referee. 

Schedule  "A." 

One  bond  dated  the  day  of         ,  187    ,  in  the  penal  sum 

of  %  ,  conditioned  to  pay  $  ,  as  follows : 

(Set  out  the  condition  of  the  bond.) 

Which  bond  is  accompanied  by  a  mortgage  of  the  same  date. 
Principal  sum  due,  $  .     Interest  upon  $  from  the 

day  of  5 18    ,  being  year  month         and 

dap  ,•  at  seven  ^er  centum  per  annum,  is  $ 
Amount  due  jgilairdiff  this  day  of  ,  187    ,  $• 

,  Referee. 

I  Schedule  "B." 

Same  bond  and  mortgage  mentioned  in  Schedule  A. 

Principal  sum  secured  not  due,   $  .      Interest  upon 

$  from  the  day  of         ,  18     ,  being  year 

month       and  day  ,  is  $  .    Whole  amouijt  secured,  not 

due,  including  interest  thereon  to  this  date,  is  $ 

Dated  the  day  of  ,  187    . 

,  Referee. 

e  Application  for  judgment.  The  application  for  judgment 
is  made  upon  the  report  of  the  referee  and  proof  of  the  filing  of 
the  lis  pendens,  which  proof  is  made  either  by  the  certificate  of 
the  clerk  or  by  affidavit  that  the  same  has  been  filed  more  than 
twenty  days  previous,  as  is  required  by  rule  72  of  the  supreme 
court.  No  notice  of  the  application  for  judgment  on  the  report 
of  the  referee  is  necessary  to  be  given  to  the  defendants  who 
have  appeared,  as  it  is  regarded  as  one  and  the  same  proceeding 
vnth  the  motion  for  a  reference.  Kelly  v.  Searing,  4  Abb.  354. 
This  is  the  usual  practice,  and  it  commends  itself  as  being  expe- 
ditious. But  it  must  be  remembered  that  all  the  defendants  who 
have  appeared  in  the  action  are  entitled  to  notice  at  some  stage 
of  the  proceeding,  unless  they  have  expressly  waived  that  right. 
Should  any  of  the  defendants  desire  to  take  exceptions  to  the 
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report  of  the  referee,  they  should  attend  at  the  time  appointed 
for  the  application  for  judgment  and  present  their  objections  to 
the  report.  Rule  72  of  the  supreme  court  provides  that  where 
no  answer  is  put  in  by  the  defendant  within  the  time  allowed  for 
that  purpose,  or  any  answer  denying  the  material  facts  of  the 
complaint,  the  plaintiff,  after  the  cause  is  in  readiness  for  trial 
as  to  all  the  defendants,  may  move  for  judgment  (the  motion  for 
reference  is  the  same  thing)  at  any  special  term  upon  due  notice 
and  without  putting  the  cause  on  the  calendar.  The  plaintiff  in 
such  a  case,  when  he  moves  for  judgment,  must  show,  by  affida- 
vit or  otherwise,  whether  any  of  the  defendants  who  have  not 
appeared  are  absentees,  and  if  so  he  must  produce  the  report  as 
to  the  proof  of  the  facts  and  circumstances  stated  in  the  com- 
plaint, and  of  the  examination  of  the  plaintiff  or  his  agent  on 
oath  as  to  any  payments  which  have  been  made. 

The  court  will  render  such  judgment  on  the  application  as  is 
proper,  depending  upon  the  proofs  submitted.  And  in  determib- 
ing  what  the  judgment  should  be,  the  court  will  not  look  to  the 
report  of  the  referee  as  the  only  evidence  before  it;  but  will  also 
look  to  the  pleadings  and  deceive  other  evidence  in  its  discretion, 
and  will  consider  aUy  stipulations,  offers  and  admissions  of  the 
parties  or  of  other  persons  presented  to  it  on  the  hearing. 
Gregory  v.  Campbell,  16  How.  417. 

It  is  the  usual  practice,  on  the  application,  to  prepare  such 
judgment  as  the  plaintiff  conceives  himself  entitled  to,  leaving  a 
blank  for  the  insertion  of  the  costs,  after  their  adjustment  by  the 
clerk.  If  granted,  the  judgment  is  to  be  filed  and  entered  with 
the  clerk,  or  certified  by  him  to  another  county,  as  the  case  may 
require.  If  notice  of  taxation  of  costs  is  necessary,  the  notice 
may  be  given  and  the  costs  taxed,  and  afterward  entered  by 
the  clerk  in  the  judgment;  or,  they  may  be  taxed  and  entered 
instanter,  and  notice  of  relaxation  given.  2  Van  Sant.  Eq.  Pr. 
92. 

Order  of  confirmation  —  Foreclosure. 

At  a  term  of  the  court,  held  at  the  the 

day  of  ,  187  . 

Present  —  Hon. 

{Title  of  the  cause.) 

On  reading  and  filing  the  report  ot  of  the  sale  of  the 

mortgaged  premises  mentioned  and  described  in  the  complaint 
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in  this  action,  therefor  appointed  herein  on  motion  of  , 

attorney  for  the  plaintiff ; 

Okdered,  That  said  report  be  and  the  same  is  in  all  things 
conJS.rmed. 

f.  Judgment  on  report.  The  judgment  on  a  default  where  a 
reference  has  been  had  and  a  report  thereon  made  is  a  matter  ot 
course.     Post,  218,  §  9,  subd.  h  of  this  Art. 

The  judgment  wiU,  of  course,  depend  upon  the  circumstances 
of  the  case.  It  may  direct  the  sale  of  the  mortgaged  premises, 
either  as  an  entirety,  or  in  separate  parcels  ;•  or  that  one  part  or 
parcel  be  sold  first,  and  the  remainder  left  unsold,  unless  a  sale 
shall  be  necessary  to  pay  the  amount  due,  or  in  any  other  man- 
ner which  the  circumstances  of  the  case  may  require.  A  form 
for  the  judgment  on  foreclosure  will  be  found  in  another  part  ol 
this  work.     See  Judgments,  ante,  Yol.  3,  626. 

Section  8.  The  hearing  after  issue  joined. 

a.  Where  all  the  defendants  have  answered.  When  an  issue 
has  been  joined  as  to  all  the  defendants,  the  action  of  foreclosure 
is  brought  to  trial  in  the  usual  manner,  and  is  heard  and  deter- 
mined as  other  actions  in  equity. 

5.  Where  apart  only  have  answered.  Where  only  a  part  of 
the  defendants  have  answered,  and  the  trial  is  by  the  court  with- 
out a  jury,  the  plaintiff,  at  the  time  of  noticing  the  cause  for 
trial,  should  give  notice  to  such  of  the  defendants  as  have 
appeared,  but  not  answered,  that  he  will,  at  the  same  time, 
apply  for  the  relief  demanded  as  against  them.  The  court  can 
then  proceed  to  the  trial  of  the  issues  raised  by  the  answers  of 
the  other  defendants,  and  may,  at  the  same  time,  take  proof  of 
the  facts  necessary  to  authorize  a  judgment  against  the  defend- 
ants who  have  not  answered.  Where  this  course  is  adopted,  and 
the  plaintiff  makes  proof  of  the  material  facts  stated  in  the  com- 
plaint, and  is  examined  as  to  payments  which  may  have  been 
made,  the  court  may  render  final  judgment,  without  ordering  a 
reference  as  against  the  defendants  who  have  not  answered. 

G.  Where  some  of  the  defenldants  are  infants  or  absentees. 
Where  some  of  the  defendants  are  infants  or  absentees,  a  refer- 
ence is  generally  necessary  to  take  proof  of  the  facts  and  circum- 
stances stated  in  the  complaint. 

The  decision  of  the  court  in  such  cases  is  strictly  interlocutory, 
and  merely  settles  the  issues  and  directs  a  reference. 

Vol,  v.— 28 
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The  same  facts  must  be  shown  on  the  reference  as  in  the  case 
of  a  default,  and  as  required  by  rule  72  of  the  supreme  court ; 
but  if  a  trial  is  had,  and  these  facts  are  in  possession  of  the  court, 
no  reference  is  necessary. 

Section  9.  The  judgment. 

a.  Application  for.  Upon  the  trial  of  the  issae  where  aU  the 
defendants  have  answered,  the  application  for  judgment  is  made 
upon  the  rendition  of  the  verdict  on  the  facts,  and  the  decision 
of  the  court  on  the  law ;  and  the  court  makes  the  final  order  then 
and  there  the  same  as  if  a  reference  had  been  had.  If  some  of 
the  defendants  are  absentees  or  infants,  or  have  not  appeared  or 
answered,  the  application  for  judgment  is  made  after  reference 
and  on  the  referee's  report,  as  in  cases  of  the  default  already 
noticed,  with  which  the  practice  is  identical ;  and  the  judgment 
is  obtained  and  perfected  in  the  same  manner. 

5.  Contents  of  judgment.  In  every  judgment  for  the  sale  of 
mortgaged  premises,  the  description  and  particular  boundaries 
of  the  property  to  be  sold,  so  far,  at  least,  as  the  same  can  be 
ascertained  from  the  mortgage,  shall  be  inserted  ;  and  unless 
otherwise  specially  orSered  by  the  court,  the  judgment  shall 
direct  that  the  mortgaged  premises,  or  so  much  thereof  as  may 
be  sufficient  to  raise  the  amount  due  the  plaintiff  for  principal, 
interest  and  costs,  and  which  may  be  sold  separately  without 
material  injury  to  the  parties  interested,  be  sold  by  or  under 
the  direction  of  the  sheriff  of  the  county,  or  a  referee,  and  that 
the  plaintiff,  or  any  other  party,  may  become  a  purchaser  on 
such  sale  ;  that  the  sheriff,  or  referee,  execute  a  deed  to  the 
purchaser ;  that  out  of  the  proceeds  of  the  sale,  he  pay  to  the 
plaintiff,  or  his  attorney,  the  amount  of  his  debt,  interest  and 
costs,  or  so  much  as  the  purchase-money  will  pay  of  the  same, 
and  that  he  take  the  receipt  of  the  plaintiff,  or  his  attorney,  for 
the  amount  so  paid,  and  file  the  same  with  his  report  of  sale  ; 
and  that  the  purchaser  at  such  sale  be  let  into  possession  of  the 
premises  on  the  production  of  the  deed.  Rule  73  of  the  Supreme 
Court.  A  judgment  in  an  action  to  foreclose  a  mortgage  which 
directs  the  sale  of  the  premises  to  satisfy  the  debt,  and  that  the 
defendant  pay  any  deficiency  which  may  arise  after  such  sale  is 
final  and  not  interlocutory  merely. 

It  leaves  nothing  further  to  be  adjudicated.  Morris  v.  Morange, 
38  N".  Y.  (11  Tiff.)  172 ;  S.  C,  4  Abb.  N.  S.  447 ;  6  Trans.  App. 
1 ;  Bolles  v.  Buff,  10  Abb.  ET.  S.  399 ;  S.  C,  41  How.  355 ;  43 
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N.  T.  (4  Hand)  469.  It  is  no  objection  to  a  final  judgment  that 
it  was  not  rendered  by  a  court  composed  of  the  same  judges 
who  rendered  tl^e  preliminary  judgment  ascertaining  and  settling 
the  rights  of  the  parties  and  ordering  judgment.  Qhamherlain 
V.  Dempsey,  36  N.  Y.  (9  Tiff.)  144 ;  S.  C,  1  Trans.  App.  257 ; 
reversing  S.  C,  9  Bosw.  540  ;  15  Abb.  1.  A  judgment  upon  an 
action  to  foreclose  a  mortgage  which  forecloses  at  the  same  time 
mortgages  prior  to  that  upon  which  the  action  was  brought  is 
irregular,  and  will  be  opened  upon  motion  of  the  prior  mortgagee. 
McReynolds  v.  Munns^  2  Keyes,  214. 

It  is  the  duty  of  the  court  to  look  to  the  rights  of  subsequent 
incumbrancers  in  the  sale  of  the  mortgaged  premises,  and  though 
the  sale  of  one  parcel  should  be  sufficient  to  satisfy  the  mort- 
gage, the  court  will  order  enough  more  sold  in  order  to  see  that 
parties  having  equities  of  redemption  subject  to  the  primary 
lien  be  not  prejudiced.  Livingston  v.  Mildrum,  19  N.  Y.  (5 
Smith)  440.  The  judgment  must  not  grant  relief  not  specially 
asked  for  in  the  complaint ;  if  it  does  it  will  be  vacated  on 
motion,  as  where  there  was  a  default  and  a  foreclosure  judgment 
was  given  for  the  deficiency  when  the  complaint  only  asked  for  a 
sale  of  the  mortgaged  premises.  SiTnonson  v.  BlaTce,  12  Abb. 
331  ;  S.  C,  20  How.  484.  In  actions  to  foreclose  mortgages  the 
court  shall  have  power  to  adjudge  and  direct  the  payment,  by  the 
mortgagor,  of  any  residue  of  the  mortgage  debt  that  may  remain 
unsatisfied  after  a  sale  of  the  mortgaged  premises,  in  cases  in 
which  the  mortgagor  shall  be  personally  liable  for  the  debt 
secured  by  such  mortgage ;  and  if  the  mortgage  debt  be  secured 
by  the  covenant  or  obligation  of  any  person  other  than  the  mort- 
gagor, the  plaintiff  may  make  such  person  a  party  to  the  action, 
and  the  court  may  adjudge  payment  of  the  residue  of  such  debt 
remaining  unsatisfied  after  a  sale  of  the  mortgaged  premises, 
against  such  other  person,  and  may  enforce  such  judgment  as  in 
other  cases.  Code,  §  167,  subd.  7.  See  ScJiwinger  v.  Hickolc,  53 
N.  Y.  (8  Sick.)  280. 

c.  Entry  of  judgment.  The  judgment  roll  is  made  up  and 
the  judgment  of  foreclosure  entered  the  same  as.  judgments  in 
other  actions  in  equity,  and  it  is  the  usual  practice  to  take  a 
copy  of  the  judgment  certified  by  the  clerk  and  give  the  same 
to  the  sheriff  or  referee  making  the  sale,  for  his  use,  and  tax  the 
expense  of  it  in  the  bill  of  costs  as  a  disbursement  made.  The 
whole  subject  of  judgments  is  treated  in  another  part  of  the 
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work,  and  the  reader  is  referred  thereto  for  the  practice  in  full. 
See  Judgments,  Vol.  3,  661  to  753. 
Section  10.  Tender  of  amount  due  and  payijient  into  court. 

Whenever  a  bill  shall  be  filed  for  the  satisfaction  or  foreclosure 
of  any  mortgage  upon  which  there  shall  be  due  any  interest  or 
any  portion  or  installment  of  principal,  and  there  shall  be  other 
portions  or  installments  to  become  due  subsequently,  the  biU 
shall  be  dismissed  upon  the  defendant' s  bringing  into  court,  at 
any  time  before  the  decree  of  sale,  the  principal  and  interest  due 
with  costs.  2  R.  S.  192  (200),  §  161.  See  Allen  v.  Malcolm,  12 
Abb.  N.  S.  335. 

If  after  a  decree  for  sale  entered  against  a  defendant  in  such 
case  he  shall  bring  into  court  the  principal  and  interest  due, 
with  the  costs,  the  proceedings  in  the  suit  will  be  stayed,  but  the 
court  shall  enter  a  decree  of  foreclosure  and  sale,  to  be  enforced 
by  a  further  order  of  the  court,  upon  a  subsequent  default  in  the 
payment  of  any  portion  or  installment  of  the  principal,  or  of 
any  interest  thereafter  to  grow  due.  2  R.  S.  1^2  (200),  §  162. 
A  tender  of  what  is  due  upon  a  mortgage,  and  if  proceedings 
have  been  commenced  to  foreclose  the  mortgage,  of  the  costs 
accrued  up  to  the  time  of  making  the  tender,  extinguishes  the 
lien  of  the  mortgage.  Hartley  v.  Tafham,  1  Keyes,  222  ;  Kort- 
rigM  v.  Cady,  21  IST.  Y.  (7  Smith)  343.  To  render  a  tender  valid 
the  sum  tendered  should  be  brought  into  court ;  but  where  it  is 
not  paid  into  court  the  irregularity  will  be  considered  waived  if 
the  answer  of  the  defendant  be  accepted  and  acted  upon  without 
objection.  Roosevelt  v.  JSf.  Y.  &  Ear.  R.  R.  Co.,  30  How.  226 ; 
S.  C,  45  Barb.  554.  In  making  a  tender  of  the  amount  due  on  a 
mortgage  in  an  action  of  foreclosure  with  costs  to  the  date  of  the 
tender,  should  there  be  a  disagreement  as  to  costs  the  party 
making  the  tender  should  apply  to  the  court  for  directions  as  to 
the  amount  of  costs.  See  Pratt  v.  Ramsdell,  16  How.  59,  60 ; 
Bartow  v.  Cleveland,  16  id.  364  ;  S.  C,  7  Abb.  389  ;  Morris 
v.  WJieeler,  45  N.  Y.  (6  Hand)  708. 

Section  11.  Interlocutory  orders.  In  the  course  of  an  action  for 
the  foreclosure  of  a  mortgage  it  is  frequently  necessary  to  obtain 
various  interlocutory  orders  as  in  other  actions,  and  the  pro- 
ceedings and  practice  in  obtaining  them  does  not  materially  differ 
from  that  usual  in  any  other  equity  action,  being  only  adapted  to 
the  form  of  the  action.  The  principal  cases  in  which  the  inter- 
locutory orders  are  made  in  foreclosure  is  where  an  injunction 
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may  issue  against  the  mortgagor,  and  a  receiver  be  appointed  of 
tlie  rents  and  profits  during  the  pendency  of  the  action.  As  a 
general  rule  the  mortgagee  has  no  right  to  the  rents  and  profits 
of  mortgaged  premises  ;  but  if  it  appears  that  the  premises  are 
inadequate  security  for  the  mortgage  debt  and  that  the  defi- 
ciency cannot  be  collected  of  the  persons  personally  liable  there- 
for, the  rents  and  profits  will  be  ordered  into  the  hands  of  a 
receiver  appointed  therefor  and  the  defendants  restrained  from 
interfering  therewith.  Syracuse  City  Bank  v.  Tollman,  31 
Barb.  201.  The  practice  in  cases  of  this  kind  has  been  previ- 
ously treated.     See  ante,  Yol.  2,  20&-220. 

Section  12.  Sale  of  the  mortgaged  premises. 

a.  Notice  of.  The  plaintiff  having  duly  entered  his  judgment, 
proceeds  to  a  sale  of  the  mortgaged  premises,  as  in  the  judg- 
ment directed.  The  notice  of  sale  of  lands  lying  in  any  of  the 
cities  of  this  State  in  which  a  daily  paper  is  printed,  except 
where  a  different  notice  is  recLuired  by  law  or  by  the  order  of 
the  court,  shall  be  published  in  one  or  more  of  the  daily  papers 
of  that  city,  for  three  weeks  immediately  previous  to  the  time  of 
sale,  at  least  twice  in  each  week.  When  lands  in  any  other  part 
of  the  State  are  directed  to  be  sold  at  auction,  notice  shall  be 
given  for  the  same  time  and  in  the  same  manner  as  is  required 
by  law  on  sales  of  real  estate  by  sheriffs  on  execution.  Rule  74 
of  the  Supreme  Court. 

6.  Time  of.  The  time  is  prescribed  by  the  rule  just  cited, 
ante,  subd.  a  of  this  section,  as  three  weeks  in  cities  in  which  a 
daily  paper  is  printed,  and  the  same  time  as  sales  of  real  estate 
by  sheriffs  on  executions  (which  see)  in  other  parts  of  the  State. 
A  notice  of  sale,  under  a  judgment  of  foreclosure  and  sale, 
for  the  28th  of  December,  duly  published  on  the  9th,  12th,  16th, 
19th,  23d  and  26th  of  the  same  month,  is  a  publication,  for  three 
weeks  immediately  previous  to  the  sale,  at  least  twice  in  each 
week  within  .the  meaning  of  the  rule.  CTiamberlain  v.  Dempsey, 
13  Abb.  42 ;  S.  C,  22  How.  356. 

e.  By  whom  made.  The  mortgaged  premises  are  to  be  sold 
by  or  under  the  direction  of  the  sheriff  of  the  county  where  they 
are  situated,  or  by  a  referee  appointed  by  the  court.  Rule  73 
of  the  Supreme  Court.  By  chapter  569,  Laws  of  1869,  the  legis-" 
lature  enacted  that  in  the  city  and  county  of  New  York  the  sale 
should  only  be  made  by  the  sheriff.  But,  in  GasUn  v.  MeeTc, 
42  ]Sr.  Y.  (3  Hand)  186  ;  S.  C,  8  Abb.  N.  S.  312,  that  act  was 
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declared  to  be  unconstitutional,  and  the  validity  of  a  sale  made, 
under  direction  of  the  court,  by  a  referee,  affirmed.  The  duties 
of  a  referee  appointed  in  a  foreclosure  suit  to  sell  the  mortgaged 
premises  are  ministerial  in  their  nature ;  and  he  cannot  vary  the 
judgment  in  prescribing  the  terms  of  sale,  nor  relieve  himself 
thereby  from  the  performance  of  his  duties.  People  v.  Bergen, 
53  1^.  Y.  (8  Sick.)  404 ;  S.  C,  15  Abb.  N.  S.  97. 

d.  Mode  of  sale.  Where  mortgaged  premises  or  other  real 
estate  directed  to  be  sold  consist  of  several  distinct  lots  or  par- 
cels which  can  be  sold  separately  without  diminishing  the  value 
thereof  on  such  sale  it  shall  be  the  duty  of  the  sheriff  or  other 
person  conducting  the  sale  to  sell  the  same  in  separate  lots  or 
parcels,  unless  otherwise  specially  directed  by  the  court.  But 
if  the  sheriff  or  other  person  is  satisfied  the  property  will  pro- 
duce a  greater  price  if  sold  together  than  it  will  in  separate  lots 
or  parcels,  he  may  sell  it  together,  unless  otherwise  directed  in 
the  order  of  sale.  Rule  75  of  the  Supreme  Court.  Where  lands 
in  the  city  of  New  York  are  sold  under  an  order  or  judgment  of 
any  court  they  shall  be  sold  at  public  auction  between  twelve 
o'clock  at  noon  and  three  ia  the  afternoon,  unless  otherwise 
specially  directed.  Rule  74  of  the  Supreme  Court.  The  sale  is 
by  public  auction  in  all  cases,  and  is  made  to  the  highest  bidder, 
as  in  case  of  executions. 

The  purchaser  at  the  sale  signs  an  acknowledgment,  which  is 
written  under  the  conditions  of  sale,  to  the  effect  that  he  has 
purchased  the  premises  on  those  conditions,  for  the  sum  bid  by 
him,  and  agreeing  to  conform  to  such  conditions.  1  Barb.  Ch. 
Pr.  528.  It  is  not,  however,  essential  to  the  validity  of  the  sale, 
that  the  memorandum  of  sale  be  signed  by  the  purchaser.  The 
signature  of  the  officer  to  the  memorandum  is  sufficient  to  make 
the  sale  valid  under  the  statute  of  frauds.  Without  such  signa- 
ture, the  sale  is  invalid.    Bicknell  v.  Byrnes,  23  How.  486. 

ISTo  order  to  stay  the  sale  of  the  mortgaged  premises  can  be 
granted  or  made  by  a  judge  out  of  court,  except  upon  a  notice 
of  at  least  two  days  to  the  plaintiff's  attorney.  Supreme  Court 
Rule  81. 

e.  Resale.  A  resale  may  be  ordered  in  case  the  purchaser  at 
the  first  sale  refuse  to  complete  the  sale,  where  the  title  is  good, 
and  then  judgment  may  be  had  against  the  purchaser  for  the  dif- 
ference. OraJiam  v.  BleaMe,  2  Daly,  55.  A  sale  upon  the  day 
of  charter  election  in  New  York  city  is  not  void,  but  if  a  party 
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interested  in  the  price  object  and  make  reasonable  requests  for 
its  postponement,  and  for  sale  of  the  premises  in  a  particular 
manner,  the  court,  taking  these  circumstances  into  consideration, 
will  be  justified  in  setting  aside  the  sale  and  ordering  a  resale  of 
the  premises.     King  v.  Piatt,  37  N.  Y.  (10  Tiff.)  155  ;  S.  C,  35 
How.  23 ;  3  Abb.  JST.  S.  434.    A  resale  of  mortgaged  premises, 
even  at  the  instance  of  infant  defendants,  wiU  not  be  ordered 
where  the  guardian  failed  to  attend,  unless  it  appear  that  their 
share'  of  the  proceeds,  after  indemnifying  the  purchaser  at  the 
first  sale,  will  be  materially  increased  when  the  sale  has  been 
fairly  conducted  in  all  respects.    Stryker  v.  Storm,  1  Abb.  N.  S. 
424.     It  may  be  stated  generally  that  in  any  case  where  a  sale 
has  been  improperly  or  unfairly  conducted,  on  a  showing  of 
these  facts  to  the  court,  a  resale  will  be  ordered.     Marsh  v. 
Bidgway,  18  Abb.  262  ;  GriffitJi  v.  Hadley,  10  Bosw.  587 ;    Wol- 
cott  V.  Schenck,  23  How.  385 ;  Lefevre  v.  Laraway,  22  Barb. 
167.     In  all  cases  where  a  resale  is  ordered  the  purchaser  on  the 
first  sale,  if  no  Tnala  fldes  be  shown  against  him,  must  be  in- 
demnified for  his  expenses.      It  is  customary  and  the  usual 
practice  for  a  referee  or  other  person  making  the  sale  to  announce 
certain  conditions  and  terms  of  sale  before  offering  the  premises, 
as  to  require  a  payment  of  a  certain  percentage  at  the  time  of 
sale,  and  if  such  terms  and  conditions  are  not  then  complied 
with  by  the  purchaser,  to  offer  the  premises  again  for  sale  then 
and  there.    Lents  v.  Craig,  13  How.  72 ;  S.  C,  2  Abb.  294.     In 
such  a  case,  if  the  first  purchaser  acted  fairly,  and  left  without 
complying  with  the  conditions,  under  the  supposition  that  he  had 
until  the  next  day  to  comply  therewith,  and  the  premises  sold 
for  less  than  his  bid,  the  court  ordered  a  resale  on  his  giving 
security  to  bid  the  same  amount.  lb.     The  owner  of  the  equity 
of  redemption  of  premises  sold  on  foreclosure,  when  not  made  a 
party  to  the  suit,  and  having  in  nowise  notice  of  its  pendency 
or  of  the  proceedings  in  it,  cannot  be  made  to  bear  the  loss  re- 
sulting from  a  resale  made  necessary  by  a  negligence  in  the 
conduct  of  the  action  ;  and  more  especially  where  the  vitiating 
defect  is  the  omission  to  make  him  a  party.     No  portion  of  such 
loss,  therefore,   can  be  deducted  from  his  interest  in  surplus 
moneys  arising  from  the  second  sale.     Baynor  v.  8elmes,  52  N. 
Y.  (7  Sick.)  579. 

/.  Setting  aside  sale.     The  cases  in  which  a  sale  of  mortgaged 
premises  on  a  decree  of  foreclosure  will  be  set  aside  have  already 
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been  noticed  to  a  great  extent  in  the  preceding  subdivision,  and 
the  cases  having  general  application  thereto  cited.  The  legal 
effect  of  a  judgment  setting  aside  a  foreclosure  and  sale  is  to 
vacate  and  annul  all  the  proceedings  and  restore  the  mortgage  to 
the  same  position  it  occupied  before  the  proceedings  were  com- 
menced. It  does  not  require  an  affirmative  and  direct  judgment 
of  the  court, after  proceedings  have  been  set  aside,  to  restore 
the  mortgage  lien  upon  the  premises.  The  mortgage  in  such  a 
case  cannot  be  deemed  paid  and  canceled  by  the  foreclosure  and 
sale  so  as  to  be  no  longer  a  lien  upon  the  premises.  Stackpole 
V.  Bobbins,  47  Barb.  212;  S.  C.  affirmed,  48  JST.  Y.  (3  Sick.)  665. 

A  sale  made  under  a  judgment  recovered  in  foreclosure  pro- 
ceedings will  not  be  set  aside  if  the  mover  has  been  guilty  of  any 
laches  {Depew  v.  Dewey,  46  How.  441) ;  and  if  the  period  pre- 
scribed by  statute,  within  which  an  action  in  equitj  to  redeem  a 
mortgage  can  be  brought,  has  expired,  the  court  has  no  power  to 
set  such  sale  aside.  lb. 

g.  Stay  of  sale.  Where  the  proper  state  of  facts  arises  to  war- 
rant it,  the  sale  of  premises  on  foreclosure  may  be  stayed  in  the 
same  cases  as  a  sale  on  an  execution,  as  where  an  appeal  has 
been  taken  from  the  judgment,  or  motion  to  open  default  made, 
or  in  any  other  of  the  numerous  instances  where  a  stay  of  pro- 
ceedings may  issue.  The  rule  provides  that  no  order  to  stay  a 
sale  under  a  judgment  in  partition,  or  for  the  foreclosure  of  a 
mortgage,  shall  be  granted  or  made  by  a  judge  out  of  court, 
except  upon  a  notice  of  at  least  two  days  to  the  plaintiff' s  attor- 
neys.   Rule  81  of  the  Supreme  Court. 

Section  13.  Proceedings  incident  to  sale. 

a.  Conmyance  by  sTieriff  or  referee.  Whenever  a  sheriff  or 
referee  sells  mortgaged  premises  under  a  decree  or  order,  or  judg- 
ment of  the  court,  it  shall  be  the  duty  of  the  plaintiff,  before  a 
deed  is  executed  to  the  purchaser,  to  file  such  mortgage  in  the 
office  of  the  clerk,  unless  such  mortgage  has  been  duly  proved 
or  acknowledged,  so  as  to  entitle  the  same  to  be  recorded,  in 
which  case,  if  it  has  not  been  already  done,  it  shall  be  the  duty 
of  the  plaintiff  to  cause  the  same  to  be  recorded  at  full  length,  in 
the  county  or  counties  in  which  the  lands  so  sold  are  situated, 
the  expense  of  which  filing,  recording  or  entry  thereof  shall  be 
allowed  in  the  taxation  of  costs;  and,  if  filed  with  the  clerk,  he 
shall  enter  in  the  minutes  the  filing  of  such  mortgage,  and  the 
time  of  filing.     But  this  rule  shall  not  extend  to  any  case  where 
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the  mortgage  appears,  by  the  pleadings  or  proofs  in  the  suit 
commenced  thereon,  to  have  been  lost  or  destroyed.  Rule  76  of 
the  Supreme  Court. 

The  sheriff  or  referee  making  the  sale  of  mortgaged  premises 
on  the  foreclosure  of  the  mortgage  is  required,  by  a  rule  of  the 
court,  to  execute  a  deed  of  the  premises,  to  the  purchaser  on  said 
sale.  Rule  73  of  the  Supreme  Court.  Where  real  property  is 
adjudged  to  be  sold  it  must  be  sold  in  the  county  where  it  is 
situated,  by  the  sheriff  of  the  county  or  a  referee  appointed  for 
the  purpose  by  the  court ;  and  thereupon  the  said  sheriff  or  ref- 
eree must  execute  a  conveyance  to  the  purchaser,  which  convey- 
ance shall  be  effectual  to  pass  the  rights  and  interests  of  the  par- 
ties adjudged  to  be  sold.  Code,  §  287.  A  deed  on  a  sale  in 
foreclosure  passes  the  title  immediately  on  delivery,  without 
waiting  for  a  report  of  the  sale  and  an  order  of  confirmation. 
miller  V.  Van  Geesen,  4  Hill,  171  ;  S.  C,  4  How.  182 ;  Fort  v. 
Burch,  6  Barb.  60.  See  Mitchell  v.  Bartlett,  51  N.  Y.  (6  Sick.) 
447  ;  affirming  52  Barb.  319.     See,  also,  45  IST.  Y.  (6  Hand)  98. 

The  following  is  a  form  of  the  deed  on  sale  in  foreclosure  : 

Sheriff's  deed  in  mortgage  cases. 

This  indenture,  made  this  day  of  ,  in  the  year  of 

our  Lord  one  thousand  eight  hundred  and  ,  between  , 

sheriff  of  the  county  of  ,  of  the  first  part,  and  ,  of 

the  second  part. 

Whereas,  at  a  term  of  the  court  of  ,  held  at 

,  on  the  day  of  ,  one  thousand  eight  hundred 

and  ,  it  was,  among  other  things,  ordered,  adjudged,  and 

decreed  by  the  said  court,  in  a  certain  action  then  pending  in 
the  said  court,  between  ,  that  all  and  singular  the  premi- 

ses described  in  a  mortgage  executed  by  ,  to  ,  and 

recorded  in  county  clerk' s  office,  in  liber  ,  at  page 

,  and  being  the  same  premises  mentioned  in  the  complaint 
in  said  action,  and  in  said  Judgment  described,  or  so  much 
thereof  as  might  be  sufficient  to  raise  the  amount  due  to  the 
plaintiff  for  principal,  interest,  and  costs  in  said  action,  and 
which  might  be  sold  separately  without  material  injury  to  the 
parties  interested,  be  sold  at  public  auction,  according  to  the 
course  and  practice  of  said  court,  by,  or  under  the  direction  of 
the  said  sheriff:  that  the  said  sale  be  made  in  the  county  where 
the  said  mortgaged  premi'ses,  or  the  greater  part  thereof,  are 
situated ;  that  said  sheriff  give  public  notice  of  the  time  and 
place  of  such  sale,  according  to  the  course  and  practice  of  said 
court,  and  that  any  of  the  parties  in  said  action  might  become  a 
purchaser  or  purchasers  on  such  sale  ;  that  the  said  sheriff 
Vol.  v.  — 29 
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execute  to  tlie  purchaser  or  purchasers  of  the  said  mortgaged 
premises,  or  such^part  or  parts  thereof  as  should  be  so  sold,  a 
good  and  sufficient  deed  or  deeds  of  conveyance  for  the  same. 

And  whereas,  the  said  sheriflF,  in  pursuance  of  the  order  and 
judgment  of  the  said  court,  did  on  the  day  of  ,  one. 

thousand  eight  hundred  and  ,  sell  at  public  auction,  at 

,  the  premises  in  the  said  order  and  judgment  mentioned, 
due  notice  of  the  time  and  place  of  such  sale  being  first  given, 
agreeably  to  the  said  order  ;  at  which  sale  the  premises  herein- 
after described  were  struck  off  to  the  said  party  of  the  second 
part,  for  the  sum  of  dollars,  that  being  the  highest  sum 

bidden  for  the  same. 

Now  this  indenture  witnesseth,  that  the  said  sheriff,  the  party 
of  the  first  part  to  these  presents,  in  order  to  carry  into  effect 
the  sale  so  made  by  him  as  aforesaid,  in  pursuance  of  the  order 
and  judgment  of  the  said  court,  and  in  conformity  to  the  statute 
in  such  case  made  and  provided,  and  also  in  consideration  of 
the  premises,  and  of  the  said  sum  of  money  so  bidden  as  afore- 
said having  been  first  duly  paid  by  the  said  party  of  the  second 
part,  the  receipt  whereof  is  hereby  acknowledged,  hath  bar- 
gained and  sold,  and  by  these  presents  doth  grant  and  convey 
unto  the  said  party  of  the  second  part  all  that  tract  or  parcel  of 
land  situate  in  the  of  ,  to  have  and  to  hold,  all  and 

singular,    the   premises   above  mentioned  and  described,  and 
hereby  conve3''ed  unto  the  said  party  of  the  second  part, 
heirs  and  assigns,  forever. 

In  witness  whereof,  the  ^id  party  of  the  first  part,  sheriff  as 
aforesaid,  hath  hereunto  set  his  hand  and  seal,  the  day  and  year 
first  written. 

Sealed  and  delivered  in  presence  of 

State  of  New  Yoek, 
County. 

On  this  day  of  ,  in  the  year  one  thousand  eight 

hundred  and  ,  before  me,  the  subscriber,  personally  ap- 

peared ,  to  me  known  to  be  the  same  person  described 

in  and  who  executed  the  within  instrument,  and  acknowledged 
that  he  executed  the  same. 

Referee^  s  deed  in  mortgage  cases.   , 

This  indenture,  made  this  day  of  ,  in  the  year  of 

our  Lord  one  thousand  eight  hundred  and  ,  between  , 

referee  in  the  action  hereinafter  mentioned,  ,  of  the  first  part, 

and  ,  of  the  second  part. 

Whereas,  at  a  term  of  the  court  of  ,  held  at 

,  on  the  day  of  ,  one  thousand  eight  hundred 

and  ,  it  was,  among  other  things,  ordered,  adjudged,  and 

decreed  by  the  said  court,  in  a  certain  action  then  pending  in 
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the  said  court,  between  ,  that  all  and  singular  the  prem- 

ises described  in  a  mortgage  executed  by  to  ,  and 

recorded  in  county  clerk' s  office,  in  liber  ,  at  page 

,  and  being  the  same  premises  mentioned  in  the  complaint 
in  said  action,  and  in  said  judgment  described,  or  so  much  thereof 
as  might  be  sufficient  to  raise  the  amount  due  to  the  plaintiff  for 
principal,  interest,  and  costs  in  said  action,  and  which  might  be 
sold  separately  without  material  injury  to  the  parties  interested, 
be  sold  at  public  auction,  according  to  the  course  and  practice 
of  said  court,  by  or  under  the  direction  of  the  said  ,  who 

was  appointed  a  referee  in  said  action,  and  to  whom  it  was  referred 
by  the  said  order  and  judgment  of  the  said  court,  among  other 
things,  to  make  such  sale  ;  that  the  said  sale  be  made  in  the 
county  where  the  said  mortgaged  premises,  or  the  greater  part 
thereof,  are  situated  ;  that  the  said  referee  give  public  notice  of 
the  time  and  place  of  such  sale,  according  to  the  course  and 
practice  of  said  court,  and  that  any  of  the  parties  in  said  action 
might  become  a  purchaser  or  purchasers  on  such  sale  ;  that  the 
said  referee  execute  to  the  purchaser  or  purchasers  of  the  said 
mortgaged  premises,  or  such  part  or  parts  thereof  as  shall  be 
sold,  a  good  and  sufficient  deed  or  deeds  of  conveyance  for  the 
same. 

And  whereas,  the  said  referee,  in  pursuance  of  the  order  and 
judgment  of  the  said  court,  did,  on  the  day  of  ,  one 

thousand  eight  hundred  and  ,  sell  at  public  auction,  at 

,  the  premises  in  the  said  order  and  judgment  mentioned, 
due  notice  of  the  time  and  place  of  such  sale  being  first  given, 
agreeably  to  the  said  order;  at  which  sale  the  premises  herein- 
after described  were  struck  off  to  the  said  party  of  the  second 
part,  for  the  sum  of  dollars,  that  being  the  highest  sum 

bidden  for  the  same. 

Now  this  indenture  witnesseth,  that  the  said  referee,  the  party 
of  the  first  part  to  these  presents,  in  order  to  carry  into  effect  the 
sale  so  made  by  him  as  aforesaid,  in  pursuance  of  the  order  and 
judgment  of  said  court,  and  in  conformity  to  the  statute  in  such 
case  made  and  provided,  and  also  in  consideration  of  the  prem- 
ises, and  of  the  said  sum  of  money  so  bidden  as  aforesaid,  having 
been  first  duly  paid  by  the  said  party  of  the  second  part,  the 
receipt  whereof  is  hereby  acknowledged,  hath  bargained  and 
sold,  and  by  these  presents  doth  grant  and  convey  unto  the  said 
party  of  the  second  part  all  that  tract  or  parcel  of  land  situate 
in  the  of  ,  to  have  and  to  hold,  all  and  singular,  the 

premises  above  mentioned  and  described,  and  hereby  conveyed 
unto  the  said  party  of  the  second  part,  heirs  and  assigns 

In  witness  whereof,  the  said  party  of  the  first  part,  referee  as 
aforesaid,  hath  hereunto  set  his  hand  and  seal,  the  day  and  year 
first  above  written.  '' 

Sealed  and  delivered  in  presence  ol 
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State  of  New  York,  ) 

County,      f**' 

On  this  day  of  ,  in  the  year  one  thousand  eight 

hundred    and  ,    before    me,    the    subscriber,  personally 

appeared  ,  to  me  known  to  be  the  same  person  described 

in  and  who  executed  the  within  instrument,  and  acknowledged 
that  executed  the  same. 

5.  Referees  or  sheriff'' s  report  of  sale.  After  a  sale  of  the 
mortgaged  premises  has  been  had,  according  to  the  judgment  in 
the  actipn  to  foreclose  the  mortgage,  the  referee  or  sheriff  who 
made  the  sale  must  make  his  report  of  the  same.  The  report  of 
sale  should  set  out  the  judgment  of  foreclosure  and  sale  under 
which  the  sale  was  made,  together  with  a  concise  history  of  all 
that  has  been  done  by  the  sheriff  or  referee  in  the  proceedings 
incident  to  sell  the  premises,  such  as  advertising,  posting  notices, 
etc.,  etc.  It  should  show  the  manner  and  particulars  of  the 
sale ;  that  the  highest  bidder  was  the  purchaser,  and  that  the 
sum  by  him  bidden  was  the  highest  sum  bid  for  the  premises  on 
the  sale.  It  should  show  that  all  the  directions  given  by  the 
court  in  the  judgment  or  order  of  sale  were  fully  carried  out  on 
the  sale.  It  should  show  the  execution  and  delivery  of  the  con- 
veyance or  conveyances  to  the  purchaser  or  purchasers,  and  the 
disposition  of  the  proceeds  of  the  sale,  together  with  the  officer's 
fees  and  disbursements  thereon.  All  the  receipts  and  vouchers 
for  money  paid  by  the  sheriff  or  referee  should  be  annexed  to 
and  accompany  the  report.  The  report  should  also  contain  a 
description  of  the  premises  sold,  as  the  same  is  contained  in  the 
deed  arid  described  in  the  judgment.  The  following  is  the  form 
of  the  report : 

Referees  report  of  sale. 

COUBT. 

{Title  of  the  cause.) 
To  the  Court: 

In  pursuance  and  by  virtue  of  a  judgment  of  this  court,  made 
in  the  above  action  on  the  day  of  ,  in  the  year  one 

thousand  eight  hundred  and  seventy-  ,  by  which  it  was, 

among  other  things,  ordered  and  adjudged,  that  all  and  singular 
the  mortgaged  premises  mentioned  in  the  complaint  in  this 
action,  and  hereinafter  described,  or  so  much  thereof  as  might 
be  sufficient  to  raise  the  amount  reported  due  to  the  plaintiff  as 
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therein  mentioned,  for  principal  and  interest,  and  the  costs  in 
the  action,  and  which  might  be  sold  separately  without  material 
injury  to  the  parties  interested,  be  sold  at  public  auction  by  or 
under  the  direction  of  the  subscriber,  a  referee,  duly  appointed 
therein,  for  the  purpose  of  making  such  sale ;  that  the  said  sale 
be  made  in  the  county  where  the  said  mortgaged  premises,  or 
the  greater  part  thereof,  are  situated  ;  that  the  referee  give  public 
notice  of  the  time  and  place  of  such  sale,  according  to  the  course 
and  practice  of  this  court,  and  the  plaintiff  or  any  of  the  parties 
to  this  action,  might  become  the  purchaser  ;  that  the  referee 
execute  a  deed  to  the  purchaser  of  the  mortgaged  premises  on 
the  said  sale  ;  and  that  the  said  referee  pay  to  the  said  plaintiff 
or  attorney    ,  out  of  the  proceeds  of  the  said  sale, 

costs  in  this  action  to  be  adjusted,  and  also  the  amount  so  re- 
ported due  as  aforesaid,  together  with  legal  interest  thereon  from 
the  date  of  said  report,  or  so  much  thereof  as  the  purchase- 
money  of  the  mortgaged  premises  would  pay  of  the  same,  and 
that  the  referee  take  receipts  for  the  amount  so  paid,  and  file 
the  same  with  his  report;  and  that  he  pay  over  the  surplus 
moneys  arising  from  the  said  sale,  if  any  there  should  be,  to  the 
treasurer  of  the  county  of  ,  within  five  days  after  the  same 

shall  be  received  and  ascertainable,  subject  to  the  further  order 
of  the  court.  And  whereby  it  was  further  ordered  and  adjudged 
that  if  the  moneys  arising  from  the  said  sale  should  be  insuflB- 
cient  to  pay  the  amount  so  reported  due  to  the  plaintiff,  with 
the  interests  and  costs  aforesaid,  that  the  said  referee  specify  the 
amount  of  such  deficiency  in  his  report  of  the  sale  ;  I,  the  sub- 
scriber, ,  referee  as  aforesaid,  residing  in  ,  do  respect- 
fully certify  and  report,  that  having  been  charged  by  the  attor- 
ney for  the  plaintiff  with  the  execution  of  said  judgment,  I 
advertised  said  premises  to  be  sold  by  me  at  public  auction,  at 
the  ,  in  the  ,  of  ,  on  the  day  of  ,  in 
the  year  one  thousand  eight  hundred  and  seventy-  ;  that 
previous  to  said  sale  I  caused  notice  thereof  to  be  publicly  adver- 
tised, for  weeks  successively,  as  follows,  viz. :  by  causing  a 
printed  notice  thereof  to  be  fastened  up  in  three  public  places  in 
the  where  such  premises  were  to  be  sold,  and  three  notices 
fastened  up  in  the  in  which  the  said  mortgaged  premises 
are  situated,  and  by  causing  a  copy  of  such  notice  to  be  printed 
once  in  each  week  during  the  weeks  immediately  preceding 
such  sale,  in  a  public  newspaper  printed  in  said  county  of  , 
to  wit,  the  ,  printed  at  ,  in  said  county,  which  notices 
contained  a  brief  description  of  said  mortgaged  premises. 

And  I  do  further  report  that  on  the  said  day  of  , 

in  the  year  one  thousand  eight  hundred  and  seventy-  ,  the 

day  on  which  the  said  premises  were  so  advertised  to  be  sold  as 
aforesaid,  I  attended  at  the  time  and  place  fixed  for  said  sale, 
and  exposed  said  premises  for  sale  at  public  auction  to  the  high- 
est bidder,  and  the  said  premises  were  then  and  there  fairly 
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struck  off  to  ,  Tie  being  the  highest  bidder  therefor,  and 

that  being  the  highest  sum  bidden  for  the  same. 

And  I  do  further  certify  and  report  that  I  have  executed, 
acknowledged  and  delivered  to  said  purchaser  the  usual 
referee' s  deed  for  said  premises,  and  have  paid  over  or  disposed 
of  the  purchase-moneys,  or  proceeds  of  said  sale  as  follows,  viz. : 
I  have  paid  to  the  attorney    for  the  plaintiff  the  sum  of  , 

being  the  amount  of  costs  of  this  suit,  with  the  interest  as 

adjusted,  and  have  taken  a  receipt  therefor,  which  is  hereto 
annexed. 

I  have  also  retained  in  my  hands  the  sum  of  ,  being  the 

amount  of  my  fees  and  disbursements  oji  said  sale. 

And  I  have  paid  to  the  attorney    for  the  plaintiff  the  sum  of 
,  and  have  taken  a  receipt  therefor,  which  is  hereunto 
annexed. 

I  have  paid  to  the  county  treasurer  of  county,  the  sum 

of  $  ,  the  surplus,  and  have  taken  his  receipt  therefor, 

which  is  hereto  annexed. 

And  I  do  further  certify  and  report  that  the  premises  so  sold 
and  conveyed  as  aforesaid  were  described  in  said  judgment,  and 
in  the  deed  so  executed  by  me  aforesaid,  as  follows,  viz. : 

All  which  is  respectfully  submitted  to  this  court.     Dated 
187    . 

,  Referee. 

COURT. 

{Title  of  the  cause.) 

Eeceived,  187    ,  of  ,  the  referee  who  made  the  sale 

of  the  premises  under  and  by  virtue  of  the  judgment  in  the 
above-entitled  cause,  the  sum  of  dollars  and  cents 

[$  ],  which  sum  being  part  of  the  proceeds  of  the  sale  of 

said  premises,  is  received  by  me  under  and  by  virtue  of  the  pro- 
visions of  said  judgment,  being  the  amount  adjudged  to  be  paid 
to  said  plaintiff,  with  interest  thereon,  as  mentioned  in  said 
judgment. 

,  Attorney  for  Plaintiff. 

COURT. 

{Title  of  the  cause.) 

Eeceived,  187    ,  of         ,  the  who  made  the  sale  of 

the  premises  under  and  by  virtue  of  the  judgment  in  the  above- 
entitled  cause,  the  sum  of  dollars  and  cents  [$  ], 
being  the  amount  of  the  costs  and  disbursements  of  the  plaintiff 
in  said  action,  as  fixed  by  the  court,  with  the  interest  as  taxed, 
which  costs  are  paid  me  by  said  referee  under  and  by  virtue  of 
the  provisions  of  said  judgment. 

,  Attorney  for  Plaintiff. 
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COUKT. 

{Title  of  the  cause.) 


Received,  187    ,  of  ,  the  referee  herein,  the  sum  of 

$  ,  surplus  moneys  in  this  action. 

,  County  Treasurer  of  County. 

Sheriff's  report  of  sale. 

COURT. 

{Title  of  the  cause.) 
To  the 

In  pursuance  and  by  virtue  of  a  judgment  of  this  court,  made 
in  the  above  action  ,  and  bearing  date  the  day  of 

,  in  the  year  one  thousand  eight  hundred  and  seventy- 
,  by  which  it  was,  among  other  things,  ordered  and 
adjudged,  that  all  and  singular  the  mortgaged  premises  men- 
tioned in  the  complaint  in  this  action,  and  hereafter  described, 
or  so  much  thereof  as  might  be  sufficient  to  raise  the  amount 
reported  due  to  the  plaintiff  as  therein  mentioned,  for  principal 
and  interest,  and  the  costs  in  this  action,  and  which  might  be 
sold  separately  without  material  injury  to' the  parties  interested, 
be  sold  at  public  auction  by  or  under  the  direction  of  the  sheriff 
of  the  county  of  ;  that  the  sale  he  made  in  the  county  where 

the  said  mortgaged  premises,  or  the  greater  part  thereof,  are 
situated;  that  the  sheriff  give  public  notice  of  the  time  and  place 
of  such  sale,  according  to  the  course  and  practice  of  this 
court,  and  that  the  plaintiff  or  any  of  the  parties  to  this  action 
might  become  purchaser  ;  that  the  sheriff  execute  a  deed  to  the 
purchaser  of  the  mortgaged  premises  on  the  said  sale  ;  and  that 
the  said  sheriff  pay  to  the  said  plaintiff^  or  attorney  out  of 

the  proceeds  of  the  said  sale  costs  in  this  suit  to  be  adjusted, 

and  also  the  amount  so  reported  due  as  aforesaid,  together  with 
legal  interest  thereon  from  the  date  of  said  report,  or  so  much 
thereof  as  the  purchase -money  of  the  mortgaged  premises  would 
pay  of  the  same,  and  that  the  sheriff  take  receipts  for  the  amount 
so  paid,  and  file  the  same  with  his  report ;  and  that  he  pay  over 
the  surplus  moneys  arising  from  the  said  sale,  if  any  there  should 
be,  to  the  treasurer  of  the  county  of  within  five  days  after 

the  same  be  received  and  ascertainable,  subject  to  the  further 
order  of  the  court.'  And  whereby  it  was  further  ordered  and 
adjudged  that  if  the  moneys  arising  from  the  said  sale  should  be 
insufficient  to  pay  the  amount  so' reported  due  to  the  plaintiff'  , 
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with  the  interest  and  costs  aforesaid,  that  the  said  sheriff  specify 
the  amount  of  such  deficiency  in  his  report  of  the  sale ;  I,  the 
subscriber,  ,  sheriff  of  the  county  of  ,  do  respect- 

fully certify  and  report,  that  having  been  charged  by  the  attor- 
ney for  the  plaintiff    with  the  execution  of  said"  judgment,  I 
advertised  said  premises  to  be  sold  by  me  at  public  auction,  at 
,  on  the  day  of  ,  in  the  year  one  thousand  eight 

hundred  and  seventy-  ;  that  previous  to  said  sale,  I  caused 

notice  thereof  to  be  publicly  advertised  for  weeks  succes- 

sively, as  follows,  viz. :  by  causing  a  printed  notice  thereof  to  be 
fastened  up  in  three  public  places  in  the  where  such  prem- 

ises were  to  be  sold,  and  three  notices  fastened  up  in  the  in 

which  the  said  mortgaged  premises  are  situated,  and  by  .causing 
a  copy  of  such  notice  to  be  printed  once  in  each  week  during  the 
weeks  immediately  preceding  said  sale,  in  a  public  news- 
I)aper  printed  in  said  county  of  ,  to  wit :  in  the  ,  pub- 

lished at  ,  which  notices  contained  a  brief  description  of 

the  said  mortgaged  premises. 

And  I  do  further  report,  that  on  the  said  day  of  , 

in  the  year  one  thousand  eight  hundred  and  seventy-  ,  the 

day  on  which  the  said  premises  were  so  advertised  to  be  sold  as 
aforesaid,  I  attended  at  the  time  and  place  fixed  for  said  sale, 
and  exposed  said  premises  for  sale  at  public  auction  to  the  high- 
est bidder,  and  the  said  premises  were  then  and  there  fairly  struck 
off  to  ,  he  being  the  highest  bidder  therefor,  and  that  being 

the  highest  sum  bidden  for  the  same. 

And  I  do  further  certify  and  report,  that  I  have  executed, 
acknowledged,  and  delivered  to  s&idi purchaser  the  usual  sheriff's 
deed  for  said  premises,  and  have  paid  over  or  disposed  of  the 
purchase-moneys,  or  proceeds  of  said  sale,  as  follows,  viz. :  I 
have  paid  to  the  attorney  for  the  plaintiff    the  sum  of  , 

being  the  amount  of  costs  of  this  suit,  with  the  interest  as 

advertised,  and  have  taken  a  receipt  therefor  which  is  hereunto 
annexed. 

I  have  also  retained  in  my  hands  the  sum  of  %  ,  being 

the  amount  of  my  fees,  commissions,  and  disbursements  on  said 
sale.  And  I  have  paid  to  the  attorney  for  the  plaintiff  the  sum 
of  %  ,  and  have  taken  a  receipt  therefor,  which  is  hereunto 

annexed. 

I  have  also  paid  to  ,  Esq.,  the  county  treasurer  of  the 

county  of  ,  the  sum  of  $  ,  the  surplus  arising  on  such 

sale,  and  have  taken  a  receipt  therefor,  which  is  hereto  annexed. 

And  I  do  further  certify  and  report,  that  the  premises  so  sold 
and  conveyed  as  aforesaid  were  described  in  said  judgment,  and 
in  the  deed  so  executed  by  me  aforesaid,  as  follows,  viz. : 

All  which  is  respectfully  reported  to  this  court. 

Dated  187  . 

,  Sheriff. 
By  ,  his  Deputy. 
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COURT. 

{Title  of  fhe  cause.) 

Received  ,  187  ,  of  ,  the  sheriff  who  made  the  sale 

of  the  premises  under  and  by  virtue  of  the  judgment  in  the  above- 
entitled  action,  the  sum  of  $  ,  which  sum,  being  part  of  the 
proceeds  of  the  sale  of  the  said  premises,  i^  received  by  me  under 
and  by  virtue  of  the  provisions  of  said  judgment,  being 
the  amount  adjudged  to  be  paid  to  said  plaintiff  ,  with  interest 
thereon,  as  mentioned  in  said  judgment. 

Attorney  for  Plaintiff. 

COURT. 

{Title  of  fhe  cause.) 

Received  ,  187  ,  of  ,  the  sheriff  who  made  the  sale 

of  the  premises  under  and  by  virtue  of  the  judgment  in  the 
above-entitled  action,  the  sum  of  %  ,  being  the  amount  of 

my  costs  in  said  action  as  taxed,  with  the  interest  as  taxed,  which 
costs  are  paid  me  by  said  sheriff,  under  and  by  virtue  of  the  pro- 
visions of^said  judgment. 

Attorney  for  Plaintiff. 

COURT. 

{Title  of  the  cause.) 

Received  ,  187  ,  of  ,  the  sheriff  who  made  the  sale 

of  the  premises  herein  under  and  by  virtue  of  the  judgment  in 

the  above-entitled  action,  $  surplus  moneys  arising  on  such 

sale. 

Treasurer. 

The  report  should  be  filed,  and  a  note  of  the  day  of  filing 
entered  by  the  clerk  in  the  proper  book,  under  the  title  of  the 
cause;  and  the  report  wiU  become  absolute  and  stand  as  in  all 
things  confirmed,  unless  exceptions  thereto  are  filed  and  served 
within  eight  days  after  service  of  notice  of  filing  the  report. 
Supreme  Court  R\ile  39. 

No  report  of  sale  shall  be  filed  or  confirmed  unless  accom- 
panied with  a  proper  voucher  for  the  surplus  moneys,  and  show- 
ing that  they  have  been  paid  over,  deposited  or  disposed  of,  in 
pursuance  of  the  judgment.     Rule  73  of  the  Supreme  Court. 

c.  Effect  of  sale.  The  effect  of  a  sale  on  foreclosure  is  to  vest 
in  the  purchaser  the  same  estate  (and  no  other  or  greater)  that 
would  have  vested  in  the  mortgagee,  if  the  equity  of  redemption 
had  been  foreclosed;  and  such  deeds  shall  be  as  valid  as  if  the 
same  were  executed  by  the  mortgagor  and  mortgagee,  and  shall 
be  an  entire  bar  against  each  of  them,  and  against  all  parties  to 
Vol.  v.— 30 
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the  suit  in  which  the  decree  for  such  sale  was  made  and  agaiast 
their  heirs  respectively  and  all  claiming  undef  such  heirs.  2  R. 
S.  192  (200),  §  158.  This  does  not  bar  a  person  who  has  a  title 
paramount  to  the  mortgagor  and  mortgagee  on  foreclosure,  nor 
any  person,  though  a  party,  if  improperly  made  such,  as  where  a 
married  woman  was  made  a  party  to  a  foreclosure  salt  brought 
to  foreclose  a  mortgage  given  by  her  husband  alone  during  cover- 
ture, though  she  was  made  a  defendant,  and  suffered  default,  it 
was  held  that  it  did  not  cut  off  her  right  of  dower  in  the  prem- 
ises. Lewis  V.  Smith,  9  'E.  Y.  (5  Seld.)  502 ;  affirming  S.  C, 
11  Barb.  152;  S.  C,  9  N.  Y.  Leg.  Obs.  292.  When  a  junior 
mortgagee  is  not  made  a  party  to  a  foreclosure  action  on  a  senior 
mortgage,  the  purchaser,  on  the  sale  of  the  mortgaged  premises 
in  sUid  action,  only  acquires,  as  against  him,  the  rights  of  a  mort- 
gagee in  possession,  and  becomes  liable  to  account  for  the  rents 
and  profits  of  the  mortgaged  premises  upon  the  foreclosure  of 
the  second  mortgage.  Walsh  v.  Rutgers  Fire  Ins.  Co.,  13  Abb. 
33. 

Where  the  court  has  jurisdiction,  a  foreclosure  sale  passes  the 
title  to  the  purchaser,  even  though  the  judgment  should  after- 
ward be  reversed  or  set  aside  for  error  or  irregularity,  on  appeal. 
Holden  v.  SacTcett,  12  Abb.  478.  But  the  deed  will  not  pass  a 
greater  interest  than  is  authorized  by  the  judgment,  although  it 
in  terms  includes  premises  mentioned  in  the  mortgage,  but  which 
were  subsequently  released  from  the  operation  thereof.  Laverty 
V.  Moore,  32  Barb.  347;  S.  C.  affirmed,  33  N.  Y.  (6  Tiff.)  658. 

The  rents  of  the  mortgaged  premises,  accruing  or  becoming 
payable,  between  the  day  of  the  sale  and  the  time  when  the  pur- 
chaser will  be  entitled  to  the  possession  of  the  premises,  belong 
to  the  owner  of  the  equity  of  redemption,  and  not  to  the  pur- 
chaser at  the  sale.    Astor  v.  Turner,  11  Paige,  436. 

d.  Compelling  purchaser  to  complete  purchase.  Where  a 
purchaser  on  a  sale  of  mortgaged  premises  refuses  to  take  a  con- 
veyance and  complete  the  purchase,  he  may,  if  a  responsible 
person,  be  ordered  by  the  court  absolutely  to  do  so,  and  on  his' 
default  an  attachment  for  contempt  may  issue  against  him.  But 
he  cannot  be  compelled  to  take  title  if  the  same  is  irremediably 
bad  or  of  doubtful  validity,  and  the  court,  on  the  return  of  an 
order  for  him  to  show  cause  why  he  should  not  complete  the 
purchase,  may  order  a  reference  to  inquire  into  the  title.  Oraham 
V.  Bleakie,  2  Daly,  55.    But  if  the  defect  in  title  be  a  curable  oiie, 
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and  the  purchaser  is  dflfered  a  confirmatory  deed  which  Temedies 
the  defect,  he  cannot  refuse  to  complete  the  purchase.  lb. 
The  purchaser  on  a  foreclosui-e  sale  of  mortgaged  premises  can- 
not be  compelled  to  complete  his  purchase,  if  the  court  had  no 
jurisdiction  to  order  it,  or  if  the  proceedings  were  void.  Thus 
he  will  not  be  compelled  to  complete  the  purchase  if  one  of  the 
tenants  in  common  of  the  mortgaged  premises  has  not  been 
properly  served  with  process.  CooTi  v.  Farnam,  21  How.  286 ; 
S.  C,  34  Barb.  95  ;  12  Abb.  359.  Where,  by  the  terms  of  sale, 
the  mortgaged  premises  were  to  be  sold  free  of  incumbrances, 
and  taxes  and  assessments  thereon  were  to  be  paid  out  of  the 
purchase-money  on  the  production  of  the  bills  to  the  person 
making  the  sale,  and  it  afterward  appeared  that  an  assessment 
to  a  large  amount  was  at  the  time  of  sale  unconfirmed  by  the 
municipal  authorities,  though  the  work  for  which  it  was  made 
had  been  completed  for  some  three  years,  it  was  held  that  where 
the  purchasers  of  the  premises  supposed  that  such  assessment 
was  to  be  paid  out  of  the  proceeds  o,f  the  sale,  they  were  not 
bound  to  complete  the  purchase  and  take  the  property  subject 
thereto.  Post  v.  Leet,  8  Paige,  337.  Neither  will  a  purchaser 
at  such  a  sale  be  required  to  complete  his  purchase  when  he  will 
not  obtain  such  an  interest  in  the  premises  and  in  the  buildings 
thereon  as  he  had  a  right  to  suppose  he  was  buying  from  the 
terms  of  the  sale.     Seaman  v.  HicTcs,  8  Paige,  655. 

e.  Disposition  of  the  proceeds.  The  disposition  of  the  pro- 
ceeds of  the  sale  of  mortgaged  premises  on  a  foreclosure  is  made 
as  is  directed  in  the  judgment.  The  rule  directs  the  sherifi"  or 
referee  making  the  sale  to  pay  out  of  the  proceeds  thereof  to  the 
plaintiff  or  his  attorney  the  amount  of  the  mortgage  debt,  inter- 
est and  costs,  or  so  much  as  the  purchase-money  will  pay  of  the 
same,  and  take  a  receipt  therefor.  That  all  surplus  money 
arising  from  the  sale  of  mortgaged  premises  shall  be  paid  by 
the  sheriff  or  referee  making  the  sale  within  five  days  after  the 
same  shall  be  received  and  be  ascertainable  in  the  city  of  New 
York  to  the  chamberlain  of  said  city,  and  in  other  counties  to 
the  treasurer  thereof,  unless  othei;wise  specially  directed,  subject 
to  the  further  order  of  the  court,  and  every  judgment  in  fore- 
closure shall  contain  such  directions,  except  whei-e  other  pro- 
visions are  specially  made  by  the  court.  It  further  provides  that 
no  report  of  sale  shall  be  filed  or  confirmed  unless  accompanied 
with  a  proper  voucher  for  the  surplus  money,  and  showing  that 
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they  have  been  paid  over,  deposited  or  disposed  of  in  pursuance 
of  the  judgment.  Rule  73  of  the  Supreme  Court.  The  statute 
provides  in  respect  to  the  proceeds  of  all  sales  made  under  the 
decree,  order  or  judgment  of  the  pourt,  that  they  shall  be  applied 
to  the  discharge  of  the  debt  adjudged  by  such  court  to  be  due, 
and  of  the  costs  awarded,  and  that  if  there  shall  be  any  surplus 
it  shall  be  brought  into  court  for  the  use  of  the  defendant  or  of 
the  person  who  may  be  entitled  thereto,  subject  to  the  order  of 
the  court.  2  R.  S.  192  (200),  §  159.  Chapter  658,  Laws  of  1867, 
provides  as  follows :  Section  1.  Whenever  there  shall  remain  any 
surplus  money  arising  from  the  sale  of  any  lands  or  real  estate 
of  which  any  deceased  person  died  seized,  by  virtue  of  any  mort- 
gage or  other  lien  thereon  given  by  or  obtained  against  such 
person  during  life,  the  person  or  corporation  making  such  sale, 
or  the  person  holding  the  same,  shall  pay  over  such  surplus 
money  to  the  surrogate  of  any  court  having  jurisdiction  to  enter- 
tain an  application  for  the  sale,  mortgage  or  leasing  the  real 
estate  of  a  deceased  person  for  payment  of  debts  within  thirty 
days  after  making  such  sale,  or  within  thirty  days  after  the 
passage  of  this  act,  and  the  surrogate' s  receipt  for  the  same  shall 
discharge  such  person  or  corporation  from  all  liability  on  ac- 
count of  such  money.  The  statute  has  also  provided  that  if  the 
surplus  money,  or  any  part  thereof,  shall  remain  in  court  for 
the  term  of  three  months  without  being  applied  for,  the  court 
shall  direct  the  same  to  be  put  out  at  interest,  under  the  direc- 
tion of  the  court,  for  the  benefit  of  the  defendant,  his  represen- 
tatives or  assigns,  to  be  paid  them  by  the  order  of  such  court. 
2  R.  S.  192  (200),  §  160. 

Section  14.  Application  for  surplus  money. 

a.  Application,  how  and  when  made.  On  filing  the  report  of 
the  sale,  any  party  to  the  suit  or  any  person  who  had  a  lien  on  the 
mortgaged  premises  at  the  time  of  the  sale,  upon  filing  with 
the  clerk  where  the  report  of  sale  is  filed  a  notice  stating  that  he 
is  entitled  to  such  surplus  money  or  some  part  thereof,  and  the 
nature  and  extent  of  his  claim  may  have  an  order  of  reference 
to  ascertain  and  report  the  amount  due  to  him  or  any  other  per- 
son which  is  a  lien  upon  such  surplus  money,  and  to  ascertain 
the  priorities  of  the  several  liens  thereon ;  to  the  end  that  on  the 
coming  in  and  confirmation  of  the  report  on  such  reference  such 
further  order  may  be  made  for  the  distribution  of  such  surplus 
money  as  may  be  just.     Rule  77  of  the  Supreme  Court. 
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By  chapter  170,  Laws  of  1870,  §  1,  the  legislature,  amending  §  3, 
of  chap.  658,  Laws  of  1867,  made  it  read  as  follows :  "  The  surro- 
gate to  whom  such  surplus  money  shall  be  paid"  (referring  to 
section  1,  cited,  ante,  235,  in  preceding  section,  subd.  e)  "  shall, 
upon  the  application  of  any  person  entitled  thereto,  or  to  any 
part  or  share  thereof,  by  petition,  duly  verified  by  the  oath  of 
the  applicant,  and  by  such  other  proof  as  shall  be  required  by 
the  surrogate,  stating  the  name  or  names  and  residence  of  the 
party  or  parties  entitled  thereto,  or  to  any  part  or  share  thereof, 
and  also  describing  the  premises  so  sold,  make  distribution  of 
the  said  surplus  money  to  the  party  or  parties  entitled  thereto, 
in  the  same  manner,  by  like  proceedings,  and  with  like  eflFect,  as 
money  derived  from  the  sale  of  real  estate  made  by  order  of  the 
surrogate,  under  and  by  virtue  of  existing  provisions  of  law,  are 
required  to  be  distributed." 

h.  Notice  of  application  and  svh  sequent  proceedings.  Every 
party  who  appeared  in  the  cause  or  who  shall  have  filed  such 
notice  with  the  clerk  previous  to  the  entry  of  the  order  of  refer- 
ence shall  be  entitled  to  service  of  a  notice  of  the  application 
for  the  reference,  and  to  attend  on  such  reference  and  to  the  usual 
notices  of  subsequent  proceedings  relative  to  such  sui-plus.  But 
if  such  claimant  has  not  appeared  or  made  his  claim  by  an 
attorney  of  this  court,  the  notice  may  be  served  by  putting  the 
same  in  the  post-office,  directed  to  the  claimant  at  his  place  of 
residence,  as  stated  in  his  notice  of  claim.  All  ofiicial  searches 
for  conveyances  or  incumbrances  made  in  the  progress  of  the 
cause  tshall  be  filed  with  the  judgment  roll,  and  notice  shall  be 
given  to  any  person  having  an  unsatisfied  lien  on  the  money  in 
such  manner  as  the  court  shall  direct.  Rule  77  of  the  Supreme 
Court.  The  statute  has  provided  in  respect  to  the  surplus  money 
arising  after  a  sale  of  real  estate  belonging  to  the  estate  of  a 
deceased  person,  and  the  distribution  thereof  by  the  surrogate, 
that  the  party  making  the  application  for  the  surplus  money 
shall  serve,  or  cause  to  be  served,  upon  all  persons  on  whom  a 
notice  of  the  sale  was  seived,  or  who  were  parties  defendant  in 
such  foreclosure  and  sale,  and  upon  all  persons  named  in  the 
petition  for  the  application  of  such  surplus  money,  a  copy  of 
the  notice  of  distribution.  Such  notice  shall  be  served,  and  the 
service  thereof  proved  in  the  same  manner  as  is  provided  for  in 
part  second,  title  fifth  of  the  Code  of  Procedure,  entitled  "Of 
the  manner  of  commencing  civil  actions,"  for  the  service  of  a 
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summons,  and  the  proof  of  such  service.     Laws  of  1870,  oh.  170, 
§5. 

c.  What  claims  may  he  considered  by  the  referee.  Claims, 
however  ecLuitable,  which  are  not  matured  into  liens  under 
which  the  property  can  be  charged  in  execution  and  sold  without 
further  adjudication,  cannot  be  taken  into  consideration  by  the 
referee.  The  referee  can  take  into  account  only  absolute  liens  as 
distinguished  from  equitable  claims  which  have  not  matured 
into  liens.  King  v.  West,  10  How.  333  ;  Husted  v.  DaTcin,  17 
Abb.  137  ;  see  Mut.  Life  Ins.  Co.  of  N.  T.  v.  Bowen,  47  Barb. 
618.  But  the  inchoate  rights  of  mechanics  and  materialmen 
under  the  statutes  giving  them  a  lien,  would  seem  to  be  claims 
of  such  a  nature,  though  not  established  by  a  judgment,  as  to 
entitle  them  to  be  considered  before  the  referee  and  to  share  in 
the  surplus  funds  arising  from  the  sale  from  the  decision  in 
Livingston  v.  Mildrvmi,  19  I^.  Y.  (5  Smith)  440.  Where  land 
is  sold  under  a  judgment  and  the  surplus  money  is  brought  into 
court,  creditors  having  liens  upon  the  land  have  the  same  liens 
upon  the  surplus  money  which  they  had  upon  the  land  previous 
to  the  sale.  Their  liens  are  transferred  from  the  land  to  the  sur- 
plus. Averill  v.  LoucJcs,  6  Barb.  470.  A  subsequent  incum- 
brancer of  mortgaged  premises  has  no  claim  upon  the  surplus 
money  arising  from  a  sale  under  a  statute  foreclosure  of  which 
he  has  no  notice,  as  his  lien  is  not  affected  by  the  proceedings. 
The  land,  therefore,  will  not  be  discharged  from  the  lien  of  his 
incumbrance  and  transferred  to  the  surplus.  Winslow  v. 
McGall,  32  Barb.  241 ;  BootY.  Wheeler,  12  Abb.  294.  The  sur- 
plus money  arising  on  a  sale  under  a  foreclosure  stands  in  the 
place  of  the  land,  and  the  widow  of  the  owner  of  the  equity  of 
redemption  therein  is  as  much  entitled  to  her  dower  in  the  sur- 
plus as  she  wa.^  in  the  land  before  the  sale.  Matthews  v.  Duryee, 
45  Barb.  69  ;  S.  C,  17  Abb.  256 ;  Blydenhurgh  v.  Northrop,  13 
How.  289. 

d.  Priority  of  claims.  The  surplus  money  arising  on  a  sale 
in  foreclosure  must  be  applied  to  the  discharge  of  the  liens  of 
creditors  according  to  the  order  of  their  priority.  Averill  v. 
LoucJcs,  6  Barb.  470.  In  Tollman  v.  Farley,  1  id.  280,  the 
decision  is  erroneously  stated  in  the  syllabus.  The  decision  really 
is  that  where  a  deed  of  land  was  left  in  escrow  under  an  agree- 
ment that  the  purchaser  should  go  on  and  erect  buildings  thereon, 
and  when  money  sufficient  had  been  expended  on  the  buildings 
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to  secure  the  consideration  money  for  the  land,  and  the  amount 
of  money  advanced  by  the  seller,  the  deed  was  to  be  delivered 
and  a  mortgage  executed  for  the  whole  amount;  that  judgments 
recovered  against  the  purchaser  prior  to  the  delivery  of  the  deed 
and  execution  of  the  mortgage  could  not  take  precedence  to 
such  mortgage,  as  the  equitable  lien  thereof  was  prior  to  the  said 
judgments.  Coolc  v.  Kraft,  3  Lans.  512  ;  S.  C,  41  How.  279  ;  60 
Barb.  410.  It  follows,  therefore,  that  in  such  a  case  the  mortgage 
would  be  preferred  to  the  judgment  in  the  distribution  of  the 
surplus  money.  A  subsequent  judgment  will  not  be  preferred 
over  a  prior  unregistered  mortgage  given  to  secure  future  ad- 
vances or  liabilities,  unless  there  has  been  a  fraudulent  intent  on 
the  part  of  the.mortgagee  in  withholding  his  mortgage  from  the 
record.  Thomas  v.  Kelsey,  30  Barb.  268.  Where  there  are 
several  mortgages  upon  the  same  premises,  the  one  first  recorded 
is  presumptively  the  prior  lien.  And  that  presumption  must 
prevail  unless  the  holder  of  the  junior  mortgage  on  whom  the 
burden  of  proof  rests,  can  overcome  such  presumption  by  evi- 
dence in  the  manner  sanctioned  by  law.  Freeman  v.  ScTiroeder, 
48  Barb.  618  ;  Peabody  v.  Roberts,  47  id.  91.  See  People  v. 
Bergen,  15  Abb.  N.  S.  97;  S.  0.,  53  K.  Y.  (8  Sick.)  404. 
Where  surplus  money  arises  upon  the  foreclosure  of  several 
mortgages,  and  they  are  claimed  by  judgment  creditors  having 
the  first  liens  upon  both  of  two  such  funds  ;  by  a  mortgage 
creditor  having  alien  on  only  one  fund,  and  that  lien  subsequent 
to  such  judgment  creditors,  and  also  by  other  judgment  credi- 
tors having  liens  upon  both  funds,  but  their  liens  being  subse- 
quent to  the  liens  of  both  the  first-mentioned  judgment  creditors 
and  the  mortgage  creditor  ;  the  judgments  prior  to  the  mortgage 
are  to  be  paid  out  of  the  fund  not  subject  to  the  mortgage  if 
that  fund  is  sufficient  to  pay  them,  if  not,  the  balance  is  to  be 
paid  out  of  the  fund  on  which  the  mortgage  is  a  lien  ;  the  mort- 
gage is  next  entitled  to  payment  out  of  the  surplus  funds  on 
which  such  mortgage  was  a  lien,  and  the  subsequent  judgment 
creditors  are  entitled  to  payment  only  after  the  payment  of  the 
prior  judgment  creditors  and  the  mortgage  creditors.  N.  T. 
Life  Ins.  &  Trust  Qo.  v.  YanderUlt,  12  Abb.  458.  Where  there 
is  a  surplus  fund  in  court  after  a  foreclosure  against  executors,  a 
creditor  who  has  obtained  a  surrogate's  decree  against  the  estate 
will  be  preferred  to  legatee^  who  claim  the  fund.  ClarFs  Case, 
15  Abb.  237.     A  judgment  confessed  by  two  members  of  a  firm 
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of  three  for  a  partnership  debt  has  a  priority  of  lien  over  a  sub- 
sequent judgment  recovered  against  all  three  partners.  Stevens 
V.  Bank  of  Central  N.  Y.,  31  Barb.  290. 

e.  Proceedings  on  reference.  The  proceedings  before  the 
referee,  on  a  claim  for  surplus  money,  are  conducted  similarly 
to  those  earlier  taken  in  the  action  of  foreclosure,  as  to  compute  the 
amount  due  on  the  mortgage,  or  other  interlocutory  references. 
It  is  the  object  of  the  proceedings  to  have  ascertained  and  reported 
the  amounts  due  to  each  of  the  persons  having  a  lien  upon  the 
surplus  and  to  have  ascertained  the  priorities  of  the  several 
claims  that,  on  the  coming  in  of  the  report,  the  court  may  make 
the  order  of  distribution  of  such  fund.  Lavrs  1868,  chap.  804, 
§3. 

f.  Referees  report.  The  referee  must  ascertain  and  report 
the  facts,  as  in  the  order  of  his  appointment  he  is  directed  to 
ascertain  and  report,  and  such  as  are  stated  in  the  preceding 
subdivision  as  the  object  of  the  reference.  The  evidence  taken 
by  the  referee  in  the  proceeding  is  not  generally  reported  to  the 
court,  although,  if  exception  be  taken  to  the  findings  and  con- 
clusions of  the  referee,  good  practice  dictates  that  it  be  returned 
for  the  argument  to  be  had  from  it  on  the  exceptions  taken. 
The  following  is  the  form  of  the  referee' s  report  on  the  surplus 
money,  where  there  is  but  one  claimant  and  there  has  been  no 
appearance  by  the  defendants  in  the  action. 

{Title  of  the  cause.) 

To  tJie  Supreme  Court  of  the  State  of  New  York  : 

The  subscriber,  a  referee  in  the  above-entitled  action,  appointed 
under  and  by  virtue  of  an  order  made  and  entered  therein,  on 
the  day  of  ,  187    ,  whereby  said  action  was  referred 

to  me  to  ascertain  and  report  the  amount  due  X  Y  Z,  who 
claimed  a  lien  upon  the  mortgaged  premises  sold  in  the  above 
action,  and  also  the  amount  due  any  other  person  having  such 
a  lien,  which  are  now  liens  upon  the  surplus  fund  arising  upon 
such  sale,  and  also  to  ascertain  and  report  the  priority  of  such 
liens  in  their  order,  would  respectfully  report  as  follows:  That 
I  have  received  the  certificate  of  ,  clerk  of  the  county  of 

,  in  which  the  mortgaged  premises  above  mentioned  are 
situated,  showing  that  there  was,  on  the  day  of  , 

187  ,  in  his  hands,  to  the  credit  of  this  action,  the  sum  of  $  , 
the  amount  of  the  surplus  money  on  the  sale  aforesaid,  as  paid 
in  by  the  referee,  less  all  commissions.*  I  have  also  the  certi- 
ficate of  said  clerk  as  clerk  of  this  court,  showing  that  none  of 
the  defendants  have  appeared  in  the  action,  and  that  the  said 
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X  Y  Z  is  the  only  person  who  has  filed  with  him  a  claim  to  the 
said  surplus  funds.    That  on  the  day  of  ,  187     ,  the 

said  X  1  Z  appeared  before  me  and  was  examined  by  me  on 
oath  in  relation  to  his  said  claim.  That  from  such  examination 
I  find  that  the  said  X  Y  Z  has  a  valid  and  legal  lien  upon  said 
surplus  funds  to  the  extent  of  $  ,  (here  set  out  the  nature 

and  particulars  of  said  lien  in  full),  and  that  the  whole  amount 
thereof,  with  interest  thereon  from  the  day  of  ,  187    , 

is  justly  due  to  the  said  X  Y  Z,  and  is  a  lien  upon  said  surplus 
to  the  amount  thereof.  And  I  do  further  report  that  the  amount 
of  such  lien  be  paid  out  of  said  surplus  fund  after  the  payment 
of  the  costs  of  this  proceeding,  and  that  any  balance  remaining 
thereafter  be  paid  to  the  mortgagor  in  said  action. 

All  of  which  is  respectfully  submitted. 

Dated  ,  18    .     (Fees,  $  .)  V.  W., 

Referee. 

When  there  are  several  claims,  the  form  of  the  report  is  as 
follows: 

(Continue  as  in  the  preceding  form  down  to  the  *,  and  then  i 
proceed  as  follows:)  I  have  also  the  certificate  of  said  clerk  as 
clerk  of  this  court,  showing  that  the  following  named  defendants 
have  appeared  in  said  action,  viz.:  (Set  out  in  full  the  names_  of 
the  defendants  who  have  appeared.)  and  also  that  the  following 
persons  had  given  notice  of  claims  to  the  said  surplus  funds,  and 
filed  the  same  with  him,  viz.:  (Give  names  of  claimants  in  l^ull,) 
whereupon  I  issued  a  summons  to  proceed  before  me  on  said 
order  of  reference,  on  the  ,  day  of  ,  18      ,  at 

o'clock  in  the  noon,  at  my  office,  No.  .     I  received 

due  proof  that  the  same  had  been  duly  served  upon  the  said 
(enumerating  defendants  and  claimants  in  full  as  above,) 
and  was  attended  at  said  time  and  place  by  .    That,  upon 

such  examination,  I  took  the  evidence  and  proofs  offered  by  the 
several  parties,  which  same  are  hereto  annexed. 

I  find  the  following  facts  as  proved  herein,  viz. :  (Set  out  aU 
the  facts  as  to  the  several  liens,  their  priority  and  attendant  cir- 
cumstances necessary.)  That  from  the  facts  above  stated,  I  find 
and  report  that  the  amount  of  the  surplus  fund  herein,  which, 
shall  remain  after  the  payment  of  the  costs  and  disbursements 
of  this  proceeding,  as  far  as  the  same  shall  extend  should  be 
distributed  among  the  several  claimants  in  the  order  of  their 
priority  as  follows:    1st.  To  X  Y  Z,  $  ,  in  payment  of  the 

mortgage  above  mentioned,  and  interest  from  the  day  of 

,  18    ,  upon. his  satisfying  said  mortgage.     2d.  To  , 

etc.,  (the  same  as  before,)  upon  his  satisfying  said  judgment. 
(And  so  on  as  to  the  others.) 

All  of  which  is  respectfully  submitted. 

Dated  ,  18    .    (Fees,  %        •)  V.  W.,  Referee. 

Vol.  v.— 31 
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g.  Filing  the  report.  As  in  the  case  of  the  report  of  the 
referee  on  the  computation  of  the  amount  due  on  the  mortgage, 
the  report  is  filed  and  an  order  of  confirmation  of  the  same  is 
obtained  with  an  order  of  distribution  of  the  surplus  according 
to  the  report;  this  is  a  matter  of  course,  unless  within  the  re- 
quisite time  the  report  b6  excepted  to. 

li.  Exceptions  to  report.  Any  person  interested  in  the  dis- 
position of  the  surplus  funds  may  except  to  the  report  of  the 
referee  or  not,  at  his  option.  If  there  be  more  than  one  person 
who  wishes  to  except,  they  may  join  in  the  exceptions  or  take 
them  separately,  as  they  may  choose.  The  rule  provides,  that, 
in  cases  other  than  for  the  trial  of  issues  in  an  action,  or  comput- 
ing the  amount  due  on  a  mortgage,  upon  the  coming  in  and 
filing  of  the  report  it  shall  become  absolute  and  stand  in  all 
things  confirmed,  unless  exceptions  thereto  are  filed  and  served 
within  eight  days  after  the  service  of  notice  of  the  filing  of  the 
same.  If  exceptions  are  filed  and  served  within  such  time,  the  same 
may  be  brought  to  a  hearing  at  any  special  term  'thereafter,  on 
the  notice  of  any  party  interested  therein.  Rule  39  of  the  Su- 
preme Court. 

This  of  course  applies  to  the  case  under  consideration. 

i.  Order  of  distribution.  The  order  of  distribution  follows 
the  report,  as  a  matter  of  course,  when  there  are  no  exceptions 
to  the  same,  and  it  directs  the  distribution  of  the  fund  in  accord- 
ance with  the  findings  in  the  report.  Where  there  are  excep- 
tions, the  order  waits  their  determination,  and  directs  distribution 
in  accordance  with  the  decision  thereon.  The  order  is  made  and 
entered  in  the  usual  manner  of  orders  on  a  referee's  report. 
Allowances,  in  addition  to  the  taxable  costs,  cannot  be  made 
upon  an  order  disposing  of  the  surplus  funds  arising  on  a  fore- 
closure of  a  mortgage,  but  the  court  has  authority  to  allow 
to  the  parties  a  suitable  compensation  for  costs  and  disburse- 
ments to  be  paid  out  of  the  funds.  N.  Y.  Life  Ins.  and  Trust 
Co.  V.  Yanderhilt,  12  Abb.  458.  A  certified  copy  of  the  order, 
directing  the  payment  of  the  moneys  where  the  same  is  out  of 
court,  should  be  presented  to  the  officer  or  corporation  having 
the  money  in  charge,  when  any  sum  directed  therein  to  be  paid 
is  paid  upon  it.  This  is  a  voucher  and  authority  to  the  said 
officer  or  corporation  for  the  money  so  paid  upon  the  same,  and 
the  order  should  be  countersigned  by  the  justice  granting  it. 
Rule  84  of  the  Supreme  Court. 
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Section  15.  The  execution  for  the  deficiency.  Whenever  a 
judgment  for  the  deficiency  is  obtained  against  the  defendant  or 
defendants  in  an  action  to  foreclose  a  mortgage,  who  are  per- 
sonally liable,  an  execution  for  the  amount  of  the  same  issues, 
and  the  judgment  is  enforced  and  the  amount  thereof  collected 
out  of  any  property  such  defendant  or  defendants  may  have,  not 
exempt  from  execution,  in  the  same  manner  as  upon  other 
judgments  for  the  recovery  of  money.  See  Code,  §  167, 
subd.  7.     See  2  R.  S.  191  (199),  §  152. 

The  power  of  the  supreme  court  to  render  a  personal  judgment 
against  the  mortgagor  for  a  deficiency  in  an  action,  for  the  fore- 
closure of  a  mortgage,  does  not  extend  to  a  case  where  the  mort- 
gagor is  a  non-resident,  and  has  neither  appeared  in  the  action 
nor  been  served  with  process  within  the  State.  The  remedy  of 
the  plaintiff  in  such  case  is  limited  to  the  foreclosure  and  sale 
of  the  equity  of  redemption  in  the  mortgaged  premises. 
Schwinger  v.  HickoTi,  53  N.  Y.  (8  Sick.)  280. 

Section  16.  Proceedings  where  a  portion  only  of  the  premises 
have  heen  sold, 

a.  When  second  sale  is  ordered.  When  a  portion  only  of  the 
mortgaged  premises  has  been  sold  to  pay  a  portion  of  the  mort- 
gage debt,  which  is  due,  and  which  leaves  a  portion  of  said 
debt  not  due,  the  statute  provides  that  the  judgment  shall  stand 
as  security  for  any  subsequent  default.  That  in  such  a  case, 
when  any  default  shall  be  subsequently  made,  the  court  orders 
a  second  sale,  founded  on  such  judgment,  to  satisfy  such  default 
and  costs,  and  that  the  same  proceeding  shall  be  had  as  often  as 
a  default  shall  happen.  2  R.  S.  193  (201),  §§  163,  164.  See 
Malcolm  v.  Allen,  49  N.  Y.  (4  Sick.)  448. 

6.  Petition  for  order.  Whenever  such  a  state  of  facts  shall 
arise,  the  court  makes  the  order  for  such  subsequent  sale  on 
the  petition  of  the  plaintiff  and  the  whole  proceeding  is  founded 
thereon.  2  R.  S.  193  (201),  §  164.  The  petition  should  contain 
all  the  essential  points  upon  which  the  order  can  be  founded, 
that  is,  it  should  recite  the  fact  of  the  judgment  and  the  security 
it  is  for  any  subsequent  default;  the  fact  of  default  with  amount, 
time  and  other  particulars.  It  should  be  entitled,  verified  and 
contain  the  proper  prayer  to  the  court  as  in  case  of  all  other 
petitions.  Due  notice  of  the  application  to  the  court  for  the 
second  sale  should  be  given  to  all  the  persons  interested  who 
have  appeared  in  the  action.     Should  there  be  absentees  or  in- 
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fants  unrepresented  in  the  action,  the'conrt  will  not  proceed  to  the 
second  sale  without  a  reference,  in  which  case  the  steps  and 
proceedings  are  similar  to  those  already  treated  of. 

c.  Order  for  sale.  The  order  for  sale  follows  in  due  course, 
as  in  cases  of  sale  under  the  action  originally,  and  the  steps  are 
alike  in  respect  to  each.  Its  contents  are  the  same  as  to  direc- 
tions of  sale  as  the  judgment,  and  like  it  in  other  particulars. 
The  order,  together  with  the  petition  upon  which  it  is  founded 
and  all  other  orders  and  papers  in  the  proceeding,  is  entered  and 
filed  with  the  judgment  roll  in  the  original  action. 

d.  Costs.  The  statute  (2  R.  S.  193  [201],  §  164)  has  allowed 
costs  to  the  plaintiff  for  this  proceeding,  and  directed  them  to  be 
paid  out  of  the  proceeds  of  the  sale.  The  amount  of  them  is 
not  fixed  therein,  but  it  is  supposed  that  they  are  the  same  as  in 
case  of  a  judgment  of  foreclosure  by  default. 

Section  17.  Proceedings  in  case  of  subsequent  default  after  a 
stay  of  judgment  by  payment. 

a.  In  general.  The  statute  has  provided  that  where  a  stay  of 
proceedings  has  been  had  by  the  payment  into  court  of  the  prin- 
cipal and  interest  due,  the  court  shall  enter  the  decree  of  fore- 
closure and  sale,  to  be  enforced  by  a  further  order  of  the  court 
upon  a  subsequent  defaulti  n  the  payment  of  any  portion  or 
installment  of  the  principal,  or  of  any  interest  thereafter  to  grow 
due.  2  R.  S.  192  (200),  §  162.  After  such  default  has  been  made 
in  such  a  case  the  proceedings  to  obtain  a  sale  of  the  premises  to 
satisfy  are,  in  all  respects,  similar  to  those  set  out  in  the  preced- 
ing section  ;  the  petition,  of  course,  varying  so  as  to  show  the 
true  facts  of  the  case.  A  reference  in  such  a  case  is  not  neces- 
sary, as  the  judgment  settles  the  rights  of  the  parties.  If  the 
facts  are  not  disputed  the  order  is  a  matter  of  course. 

h.  Order  to  enforce  judgment.  The  order  granted  on  this  pro- 
ceeding differs,  as  to  the  contents,  from  the  one  last  noticed ; 
inasmuch  as  it  simply  directs  the  judgment  already  entered  to 
be  enforced,  and  the  result  of  the  order  is  to  effect  what  would 
have  been  done  had  the  judgment  hot  been  stayed  at  all. 

Section  18.  Application  for  writ  of  assistance.  A  rule  of  court 
requires  that  there  shall  be  a  direction  ,in  the  judgment  that 
the  purchaser  be  let  into  the  possession  of  the  premises  on  the 
production  of  the  referee's  or  sheriff's  deed.  Rule  73  of  the 
Supreme  Court.  If  after  the  presentation  of  the  deed  and  a 
certified  copy  of  the  order  confirming  to  the  party  in  possession. 
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and  a  refusal  on  the  part  of  the  possessor  of  the  premises  to 
deliver  them  np,  the  purchaser,  on  showing  these  facts  to  the 
court,  is  entitled  to  a  writ  of  assistance  to  put  him  in  possession. 
Provided,  of  course,  that  the  possession  is  held  by  one  of  the 
defendants  in  the  action  of  foreclosure,  or  by  some  person  who 
has  title  under  or  through  them  subsequent  to  the  commence- 
ment of  the  action.     For,  if  the  party  in  possession  claims  title 
in  himself,  or  one  adverse  to  the  parties  to  the  action  of  foreclos- 
ure, ejectment  must  be  brought  against  him.     Upon  a  sale  in 
foreclosure  the  court  gives  possession  to  the  purchaser  as  against 
all  persons  who  are  parties  to  the  suit,  or  who  came  into  posses- 
sion under  either  of  them ;  but  does  not  undertake  to  remove 
persons  who  go  into  possession  after  the  purchaser  has  received 
his  deed  and  conveyed  the  premises  to  another.    And  one  who 
enters  fifteen  months  after  the  sale  is  not  to  be  deemed  as  having 
entered  pending  the  suit,  and  he  cannot  be  removed  by  a  writ  of 
assistance,  though  he  entered  under  a  party  to  the  suit.     Betts 
V.  Birdsall,  11  Abb.  222  ;  S.  C,  19  How.  491,  and  see  notes.     In 
case  of  the  death  of  a  plaintiff  in  foreclosure  after  judgment  and 
before  sale,  it  is  not  necessary  to  revive  the  action,  and  if  the 
decree  provides  for  letting  the  purchaser  into  possession  he  may 
obtain  a  writ  of  assistance  when  necessary  to  enforce  that  decree. 
Lynde  v.   O'Donnell,  21   How.  34 ;  S.  C,  12  Abb.  286.     The 
application  for  the  writ  of  assistance  is  made,  ex  parte.    lb. 
Where,  however,  the  plaintiff  dies  before  judgment  the  judgment 
cannot  be  perfected  in  his  name,  but  there  must  be  a  substitution 
of  his  representatives.     Gerry  v.  Post,  13  How.  118.     The  reader  j 
will  find  a  form  of  writ,  which  may  be  made  applicable  hereto,   ! 
in  another  part  of  this  work,  under  the  head  of  ejectment.     It  is  ,' 
now  provided  by  statute  that,  where  any  person  shall  hold  over  /  ^ 
and  continue  in  possession  of  any  real  estate  which  shall  have  ' 
been  sold  pursuant  to  the  foreclosure  of  a  mortgage  thereon,  ; 
possession  of  the  land  may  be  recovered  by  summary  proceed-  ' 
ings  under  the  statute.    2  R.  S.  511  (527) ;  Laws  1874,  chap.  208.  \ 
Section  19.  Costs  of  foreclosure.    An  action  for  the  foreclosure  ' 
of  a  mortgage  being  an  action  in  equity,  the  allowance  of  costs  is 
discretionary  with  the  court.      If  the  costs  of  the  action  aite 
allowed  the  amount  is  governed  by  section  307  of  the  Code.     The 
fact  that  a  tender  has  been  made  makes  no  difference.     Bartow 
V.  Cleveland,  16  How.  364  ;  S.  C,  7  Abb.  389 ;  Pratt  v.  Rams- 
dell,  16  How.  59  ;  S.  C.  affirmed,  id.  62  ;  S.  C,  7  Abb.  340  {n.) ; 
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Stevens  v.  Veriane,  2  Lans.  90.  It  may  be  here  remarked  that 
in  an  action  of  foreclosure  costs  are  generallj^  allowed,  the  court 
rarely,  if  ever,  refusing  them.  In  cases  of  default  they  are 
allowed  according  to  section  307,  subd.  1  and  2  of  the  Code.  The 
Code  provides  that,  in  addition  to  the  allowances  made  in  section 
307,  there  shall  be  allowed  to  the  plaintiff,  upon  the  recovery  of 
judgment  by  him  in  any  action  for  the  foreclosure  of  a  mortgage, 
the  sum  often  per  cent  on  the  recovery,  as  in  section  309  prescribed 
for  any  amount  not  exceeding  $200  ;  an  additional '  sum  of  five 
per  cent  for  any  additional  amount  not  exceeding  $400,  and  an 
additional  sum  of  two  per  cent  for  any  additional  amount  not 
exceeding  $1,000.  And  if  the  action  shall  be  settled  before  judg- 
ment therein,  like  allowances  upon  the  amount  paid  or  secured 
upon  such  settlement  at  one-half  the  rates  above  specified. 
Code,  §  308.  The  rule  for  the  computation  of  the  percentage 
allowed  by  the  section  just  cited  is  to  be  found  in  the  Code, 
§  309,  which  also  provides  that  in  difiicult  or  extraordinary  cases 
where  a  defense  has  been  interposed,  or  in  such  cases  where  a 
trial  has  been  had,  and  in  actions  or  proceedings  for  the  partition 
of  real  estate,  the  court  may  also,  in  its  discretion,  make  a  fur- 
ther allowance  to  any  party,  not  exceeding  five  per  cent  upon 
the  amount  of  the  recovery  or  claim  or  subject-matter.  And  in  an 
action  for  the  foreclosure  of  a  mortgage  the  court  may  make  a 
like  allowance,  not  exceeding  two  and  one-half  per  cent.  When- 
ever it  shall  be  necessary  to  apply  to  the  court  for  an  order 
enforcing  the  payment  of  an  installment  falling  due  after  judg- 
ment in  an  action  for  foreclosure  the  plaintiff  shall  be  entitled  to 
the  rate  of  allowance  in  sectioti  308  prescribed  ;  but  to  no  more 
in  the  aggregate  than  if  the  whole  amount  of  the  mortgage  had 
been  due  when  judgment  was  entered.  Code,  §  309.  The  dis- 
bursements in  an  action  of  foreclosure,  where  the  same  have 
been  legally  made,  will  always  be  allowed  to  the  party  making 
them;  they  are  not  costs  within  the  strict  sense  of  the  word,  yet 
they  may  be  discretionary,  and  the  court  will  usually  allow  dis- 
bursements not  legally  chargeable  as  costs,  if  for  services 
actually  made,  and  to  a  reasonable  amount.  Benedict  v. 
Warriner,  14  How.  568.    ^ 
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ARTICLE   11. 

STEIGT  FOKECLOSUEE. 

Section  1.  Nature  of  the  action.  Strict  foreclosure,  as  has 
already  been  said,  is  but  little  resorted  to,  and  has  almost  fallen 
into  disuse.  The  aim  of  the  action  is  to  obtain  a  judgment 
against  the  defendants  for  the  payment  of  the  mortgage  debt, 
interest  and  costs  within  a  day  certain ;  a  short  time  in  the 
future  to  be  fixed  by  the  court,  or  that,  in  default  of  such  pay- 
ment, the  defendants,  ^d  all  persons  claiming  under,  by  or 
through  them,  be  barred  and  foreclosed  forever  of  all  claim,  lien 
or  equity  of  redemption  in  and  to  the  mortgaged  premises,  and 
every  part  thereof,  without  any  sale  of  the  premises  being  had. 
In  Bolles  v.  Buff,  10  Abb.  N.  S.  399-414;  S.  C,  43  N.  Y.  (4 
Hand)  469;  41  How.  355,  Peokham,  J.,  says:  "In  general,  a 
mere  strict  foreclosure  is  a  severe  remedy.  It  transfers  the 
absolute  title  without  any  sale,  no  matter  what  the  value  of  the 
premises." 

Section  2.  In  what  cases  proper.  The  usual  cases  in  which 
strict  foreclosure  may  be  brought  and  is  proper  are  few,  and  may 
be  readily  enumerated.  In  the  case  cited  in  the  preceding  sec- 
tion the  learned  justice  above  named  succinctly  states  the  general 
rule  in  the  following  language :  "  Strict  foreclosures  are  now 
rarely  pursued  or  allowed  in  this  State,  except  in  cases  where  a 
foreclosure  has  once  been  had  and  the  premises  sold  ;  but  some 
judgment  creditor  or  person  similarly  situated,  not  having  been 
made  a  party,  has  a  right  to  redeem  —  as  to  him  strict  foreclosure 
is  proper."  Bolles  v.  Buff,  10  Abb.  N.  S.  414.  Where  a  mort- 
gagee is  in  possession  under  a  title  from  the  mortgagor  strict 
foreclosure  is  proper  for  the  purpose  of  cutting  off  subsequent 
liens  or  incumbrances.  In  a  case  where  a  purchaser,  in  good 
faith,  at  a  mortgage  sale,  where  the  same  was  void  or  doubtful, 
and  such  purchaser  had  gone  into  possession,  .a  strict  foreclosure 
would  be  proper  by  him  to  confirm  his  title.  Kendall  v.  Tread- 
well,  14  How.  165  ;  S.  C,  5  Abb.  16.  See  Benedict  v.  Oilman, 
4  Paige,  58. 

Section  3.  Parties  to  the  action.  The  same  rule  as  to  parties 
to  an  action  for  a  strict  foreclosure  applies  as  in  an  ordinary  action 
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of  foreclosure.  All  persons  who  have  an  equity  of  redemption 
or  other  interest  in  the  premises  upon  which  the  action  is  brought 
are  to  be  made  parties.  If  the  action  be  brought  after  judgment 
in  foreclosure  has  been  had,  only  those  parties  whose  rights  and 
claims  have  not  been  barred  by  the  previous  action  of  foreclosure 
are  to  be  made  parties.  Benedict  v.  Oilman,  4  Paige,  58. 
Unless,  of  course,  the  preceding  foreclosure  is  void  or  of  doubt- 
ful validity. 

Section  4.  Proceedings  in  the  action.  The  proceedings  in  the 
action  of  strict  foreclosure  do  not  differ  materially  from  those  of 
the  ordinary  action ;  and  as  the  practice  and  proceedings  therein 
have  already  been  fully  treated  in  detail,  it  is  unnecessary  to 
again  enlarge  upon  them  here.  Whei*  there  is  any  difference 
in  the  practice,  it  will  be  pointed  out  in  its  appropriate  place. 

Section  5.  The  pleadings.  These  are  the  same  in  number  and 
kind  as  those  of  the  ordinary  action,  while  their  contents  and 
the  general  rules  applying  thereto  are  regulated,  as  in  all  cases, 
by  the  Code  of  Procedure.  The  complaint  is  substantially  the 
same  as  in  the  ordinary  action,  except  that  it  will,  of  course,  state 
the  facts  as  they  are  in  the  particular  case,  and  the  prayer  for 
relief  wUl  conform  to  the  object  of  the  action.  That  is,  it  will 
demand  an  immediate  redemption  or  a  foreclosure  in  default 
thereof.  The  court  has  given  a  form  of  complaint  proper  in  this 
action.     Kendall  v.  Tread,ioell,  5  Abb.  16;  S.  C,  14  How.  165. 

Section  6.  Judgment.  The  judgment  in  the  strict  foreclosure 
action  will  be  for  a  foreclosure  and  for  forever  barring  the  de- 
fendants of  and  from  all  right  and  title  and  equity  of  redemption, 
unless  they  redeem  or  pay  the  mortgage  within  a  day  certain, 
therein  fixed,  and  usually  six  months  from  the  date  of  the  judg- 
ment order.  The  judgment  therefore  is  interlocutory  merely, 
and  it  contains  provisions  to  apply  in  case  of  a  failure  to  redeem. 
If  the  mortgagee  be  in  possession,  the  judgment  will  direct  him 
properly  to  vacate  and  quit-claim  on  payment  of  the  sum  found 
to  be  due.     See  Kendall  v.  Treadwell,  supra. 

Section  7.  Interlocutory  orders.  As  in  the  ordinary  action  of 
foreclosure,  orders  of  these  kinds  are  had  for  the  same  purposes; 
the  proceedings  to  obtain  them  and  the  steps  on  them  are,  in  both 
cases,  alike,  whenever  they  are  necessary,  as  for  instance :  If 
any  accounting  is  necessary  to  ascertain  the  amount  to  be  paid, 
or  other  fact  which  the  court  must  have  knowledge  of  before 
iudgment,  a  reference  is  had  as  in  the  ordinary  case.     And  so, 
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also,  where  there  are  any  other  intermediate  proceedings  which 
are  to  be  taken,  or  are  required,  the  practice  is  the  same. 

Section  8.  Where  defendant  is  an  infant  heir.  A  judgment  of 
strict  foreclosure  against  an  infant  heir  is  not  valid,  unless  it  pro- 
vides that  said  infant  shall  have  a  day  in  court,  after  he  comes  of 
age,  to  show  cause  against  it,  and  that  day  is  usually  six  months 
after  the  majority  of  the  infant  has  been  attained;  but  it  is  other- 
wise in  the  ordinary  action  where  a  foreclosure  and  sale  has  been 
had.     Mills  v.  Dennis,  3  Johns.  Ch.  367. 

Section  9.  Proceedings  when  notice  of  redemption  is  given. 
When  there  is  a  day  appointed  for  the  redemption  to  be  made, 
and  the  money  found  to  be  due  paid,  it  is  the  business  of  the 
plaintiff  to  attend  at  the  time  and  place  fixed  for  such  redemp- 
tion and  receive  the  amount  due,  at  which  time  he  quit-claims 
and  surrenders  the  premises  which  have  been  in  suit,  to  the  party 
redeeming.  Should  the  defendant  not  present  himself  to  re- 
deem the  premises  and  pay  the  amount  due,  the  plaintiff 
should  wait  a  reasonable  time  beyond  the  time  fixed  for  his 
appearance,  and  if  he  do  not  appear,  the  plaintiff  is  then  entitled 
to  a  final  judgment  of  foreclosure,  on  proof  of  the  facts. 

Section  10.  Final  judgment.  Upon  the  proper  papers  showing 
a  failure  to  pay  the  amount  ordered,  and  to  redeem  the  premises, 
as  in  the  interlocutory  judgment  ordered,  the  plaintiff  obtains  his 
final  judgment.  This  differs  from  the  judgment  in  the  ordinary 
action  of  foreclosure  only  in  two  essential  particulars;  it  does 
npt  order  a  sale,  but  vests  the  title  of  the  premises  in  question 
directly  in  the  plaintiff,  and  it  renders  no  judgment  for  a  defi- 
ciency, because  the  plaintiff  has  offered  in  his  complaint  to  take 
the  mortgaged  premises  in  full  paynient  and  satisfaction  of  his 
debt,  and,  in  many  cases,  the  judgment  directs  him  to  do  so. 

Section  11.  Costs.  As  has  been  previously  said  in  this  article, 
costs  are  discretionary  with  the  court  in  all  equity  actions,  and 
the  action  of  strict  foreclosure  is  not  without  the  general  rule. 
Ordinarily,  no  costs  are  allowed,  as  the  action  is  usually  brought 
to  remedy  some  defect  in  the  plaintiff's  title,  or  correct  some 
error  committed  in  some  former  action  of  foreclosure  by  him,  or 
to  cut  off  some  person  who  was  omitted,  in  the  former  action. 
The  responsibility  for  the  state  in  which  plaintiff  finds  himself 
when  he  brings  an  action  for  a  strict  foreclosure,  is  with  himself, 
and  no  one  else  should  be  compelled  to  compensate  him  there- 
for. Where  the  former  foreclosure  was  invalid  and  void,  his 
Vol.  v.  — 32 
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mortgage  is  in  its  original  position,  and  in  such,  a  case  the 
plaintiff  should  have  costs.  When  costs  are  allowed,  they  will 
be  the  same  as  in  the  other  form  of  action  for  a  foreclosure. 

Section  13.  Effect  of  the  judgment.  The  effect  of  the  judgment 
in  an  action  of  strict  foreclosure  is  to  bar  and  foreclose  the  de- 
fendants of  and  from  all  right,  title,  claim,  lien  and  equity  of 
redemption  in  and  to  the  mortgaged  premises,  and  in  this  respect 
it  has  the  same  effect  as  the  judgment  in  the  ordinary  action  of 
foreclosure,  and  it  bars  no  one  not  a  party  to  the  action,  and 
puts  off  only  the  rights  and  interests  of  the  parties  at  the  time  of 
the  commenceflient  of  the  action.  If  the  value  of  the  land  -be 
sufficient  to  pay  in  full  the  mortgage  debt,  the  strict  foreclosure 
extinguishes  the  debt  and  satisfies  the  mortgage  upon  which  it  is 
brought.  But  if  the  land  or  premises  mortgaged  be  not  of  suffi- 
cient value  to  pay  the  mortgage  debt,  then  a  strict  foreclosure 
does  not  operate  to  extinguish  it,  except  so  far  and  to  the  extent 
and  value  of  the  premises.  And  when  the  premises  are  insuffi- 
cient to  satisfy  the  mortgage,  the  plaintiff  may  bring  an  action 
at  law  to  recover  the  difference  on  the  bond  or  covenant  to  which 
the  mortgage  was  collateral.  Spencer  v.  Harford,  4  Wend.  381; 
Morgan  v.  Plumh,  9  id.  287;  DeGrant  v.  Graham,  1  W.  Y.  Leg. 
Obs.  75  ;  2  Yan  Sant.  Eq.  Pr.  125. 

ARTICLE  III. 

FOEECLOSUKE   BY   ADVEETISEMENT. 

Section  1,  History  and  nature  of  the  remedy.  Foreclosure  by 
advertisement  is  purely  and  strictly  a  statutory  remedy.  It  does 
not  come  within  the  provisions  of  the  Code  of  Procedure,  as  it 
is  not  a  remedy  in  a  court  of  justice,  and  hence  is  neither  an 
action,  nor  a  special  proceeding,  within  the  meaning  of  that  act. 
The  first  act  passed  in  this  State  was  by  the  colonial  legislature, 
Mar9h  19,  1774.  See  DooUUle  w.  Lewis,  7  Johns.  Ch.  45, 50;  Slee 
V.  ManTiattan  Co.,  1  Paige,  48,  69.  In  1788,  when  the  first  revision 
of  the  statutes  was  made,  the  same  provisions,  in  respect  to  mort- 
gages, were  re-enacted  by  act  passed  February  21st  of  that  year. 
And  in  each  of  the  subsequent  revisions  of  the  statutes,  down  to 
the  present  time,  the  provisions  of  these  acts,  under  various  modi- 
fications and  improvements,  have  been  continued  and  are  now  a 
well-settled  portion  of  the  statute  law.  The  object  of  employing 
this  mode  of  proceeding  is  to  foreclose  the  mortgage  in  a  shorter 
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period  of  time,  in  a  speedier  manner,  and  to  avoid  the  costs  nec- 
essarily incurred  by  an  action.  It  is  usually  taken  when  the 
mortgaged  premises  exceed  but  by  little  the  amount  of  the 
mortgage,  so  that  if  a  deficiency  arise  it  may  be  a  small  one.  As 
the  proceeding  is  a  statutory  one  purely,  the  provisions  of  the 
statute  in  respect  thereto  must  be  closely  observed  and  strictly 
followed  in  instituting  and  carrying  it  out.  Should  the  mort- 
gagee fail  to  comply  with  the  provisions  of  the  statute,  his  pro- 
ceeding is  invalid  and  void.  Cole  v.  Moffitt,  20  Barb.  18;  Oohoes 
Co.  V.  Qoss,  13  id.  137;  King  v.  Duntz,  11  id.  191;  St.  John  v. 
Bumpstead,  17  id.  100;  Van  SlyJce  v.  Shelden,  9  id.  278;  Low  v. 
Purdy,  2  Lans.  422. 

Section  2.  What  mortgages  may  be  foreclosed.  Every  mort- 
gage of  real  estate  heretofore  executed  by  any  person,  being  at 
the  time  more  than  twenty-five  years  of  age,  or  hereafter  exe- 
cuted by  any  person  over  the  age  of  twenty-one  years,  con- 
taining therein  a  power  to  the  mortgagee,  or  any  other  person, 
to  sell  the  mortgaged  premises,  upon  default  being  made  in 
any  condition  of  such  mortgage,  may  be  foreclosed  by  adver- 
tisement in  the  cases  and  in  the  manner  hereinafter  specified. 
2  R.  S.  545  (564),  §  1.  As  the  Revised  Statutes  went  into  eflfect 
on  the  1st  day  of  January,  1830,  the  qualification  therein 
contained,  as  to  age  of  twenty-five  years  in  the  mortgagor,  may 
be  said  to  be  obsolete.  If  a  mortgage  be  given  to  secure  and 
cover  unliquidated  damages  it  cannot  be  foreclosed  by  adver- 
tisement, even  though  it  contain  a  power  of  sale.  Ferguson  v. 
Kimiall,  3  Barb.  Ch.  616.  It  may,  however,  if  it  be  con- 
ditioned for  the  delivery  of  certain  specified  articles,  and  con- 
tain the  requisite  power  of  sale,  whereby  a  specified  sum  is 
authorized  to  be  retained  from  the  proceeds.  Jackson  ex  dem. 
Lockwood  V.  Turner,  7  Wend.  458.  Where  a  mortgage,  as  to  a 
part,  has  already  been  foreclosed,  a  foreclosure,  as  to  the  balance 
becoming  due  thereafter,  cannot  be  had  by  advertisement  if  a 
provision  has  been  made  for  subsequent  default  in  the  first  judg- 
ment. Cox  V.  Wheeler,  7  Paige,  250.  In  Cameron  v.  Irwin,  5 
HiU,  272,  it  was  said  by  Co  wen,  J.,  that  payment  of  a  mortgage 
extinguished  the  power  of  sale  in  it,  and  if  a  statute  foreclosure 
afterward  takes  place  even  a  bona  fide  purchaser  at  the  sale  will 
acquire  no  title.  But  this  dicta  was  substantially  overruled  in 
Warner  v.  Blakeman,  36  Barb.  501 ;  S.  0.  affirmed,  4  Keyes, 
487,  which  held  that  a  regular  foreclosure  by  advertisement, 
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under  the  statute,  of  a  mortgage  which,  has,  in  fact,  been  paid 
before  foreclosure,  but  not  satisfied  of  record,  and  the  sale  made 
in  pursuance  thereof  to  a  honaflde  purchaser,  is  equivalent  to  a 
sale  under  a  decree  in  equity,  and  is  an  entire  bar  to  all  claim  of 
any  person  having  a  lien  by  judgment,  subsequent  to  the  mort- 
gage, who  shall  have  been  duly  served  with  notice  of  the  sale. 
The  mortgagor  and  his  assigns  may  impeach  such  sale  by  show- 
ing that  the  proper  statutory  proceedings  have  not  been  taken  to 
render  the  sale  effectual ;  but  they  cannot,  after  being  served 
with  notice,  go  further  and  show  that  the  mortgage  was  fraudu- 
lently foreclosed  after  having  been  paid,  and  thereby  defeat  the 
title  of  a  ionafide  purchaser  of  the  mortgaged  premises  on  the 
sale  thereunder. 

Section  3.  Who  may  foreclose.  Foreclosure  by  advertisement 
must  be  had  in  the  name  of  the  real  party  in  interest ;  if  the 
mortgage  has  been  assigned,  then  in  the  name  of  the  assignee. 
Gohoes  Co.  v.  Ooss,  13  Barb.  137.  And  if  the  mortgage  be 
assigned  in  part,  the  mortgagee  and  assignee  should  join  in  the 
proceeding.  Wilson  v.  Troup,  2  Cow.  195, 231.  The  right  to  fore- 
close by  advertisement  may  be  exercised  by  the  representatives 
of  a  deceased  mortgagee,  who  were  appointed  under  the  direction 
of  a  court  in  another  State  ;  as  the  power  of  sale  in  the  mortgage 
is  a  matter  of  private  contract  between  the  parties,  and  not  of 
jurisdiction.     Doolittle  v.  Lewis,  7  Johns.  Ch.  45. 

Section  4.  Requisites  to  foreclosure.  To  entitle  any  party  to 
give  a  notice,  as  in  the  statute  prescribed,  and  to  make  such  fore- 
closure it  shall  be  requisite  :  1.  That  some  default  in  a  condition 
of  such  mortgage  shall  have  occurred  by  which  the  power  to  sell 
became  operative  ;  2.  That  no  suit  or  proceeding  shall  have  been 
instituted  at  law  to  recover  the  debt  then  remaining  secured  by 
such  mortgage  or  any  part  thereof,, or  if  any  suit  or  proceeding 
has  been  instituted  that  the  same  has  been  discontinued,  or  that 
an  execution  upon  the  judgment  rendered  thereon  has  been 
returned  unsatisfied  in  whole  or  in  part ;  and,  3.  That  such  power 
of  sale  has  been  duly  registered,  or  the  mortgage  containing  the 
same  has  been  duly  recorded.     2  R.  S.  545  (565),  §  2. 

Section  5.  Form  and  contents  of  notice  of  foreclosure.  Every 
notice  of  foreclosure  by  advertisemet,  under  the  statute,  is 
required  by  the  statute  to  specify  :  1.  The  names  of  the  mortga- 
gor and  of  the  mortgagee,  and  the  assignee  of  the  mortgage,  if 
any  ;  2.  The  date  of  the  mortgage  and  where  recorded,  or  where 
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tte  power  of  sale  is  registered ;  3.  The  amount  claimed  to  be 
due  thereon  at  the  time  of  the  first  publication  of  such  notice  ; 
and,  4.  A  description  of  the  mortgaged  premises  conforming 
substantially  to  that  contained  in  the  mortgage.  2  R.  S.  546 
(566),  §  4. 

If  the  notice  advertise  the  sale  for  a  day  which  is  Sunday,  before 
the  day  the  mortgagee  may  postpone  the  sale  to  another  day, 
and  a  sale  under  such  notice  will  be  valid.  Westgate  Y.Handlin, 
7  How.  372.  See  Bunce  v.  Reed,  16  Barb.  347.  The  notice  must 
specify  definitely  ihe  place  of  sale,  but  where'  a  notice  of  sale  on 
a  foreclosure  of  a  mortgage  by  advertisement  specified  the  city 
hall,  in  the  city  of  New  York,  it  was  held  sutficient ;  as  by 
common  usage  there  was  one  established  place  for  such  sales,  and 
that  is  the  rotunda  in  the  city  hall  proper.  Were  it  not  for  such 
usage  the  notice  would  be  too  indefinite,  as  all  the  buildings 
used  for  holding  courts,  within  the  park,  are  by  law  deemed  the 
city  hall.  Hornby  v.  Cramer,  12  How.  490.  The  notice  of,  fore- 
closure of  a  mortgage  by  advertisement  suflaciently  specifies  the 
place  where  the  mortgage  is  recorded,  by  stating  the  clerk' s  office 
and  the  date  of  record,  though  the  number  of  the  book  in  which 
it  is  recorded  is  erroneously  stated.  It  is  essential  that  the  notice 
should  declare  that  the  mortgage  will  be  foreclosed  by  sale.  A 
mere  notice  of  the  sale  of  the  mortgaged  premises  without  declar- 
ing it  to  be  for  the  purpose  of  foreclosure,  or  in  execution  of  the 
power  of  sale  contained  in  the  mortgage,  is,  it  seems,  insufl5cient. 
Judd  V.  O'Brien,  21  K'  Y.  (7  Smith)  186.  But  see  Leet  v.  Mc- 
Master,  51  Barb.  237.  Where  the  advertisement  of  sale  of 
mortgaged  premiises,  under  a  power,  contains  a  false  assertion,  as 
that  the  premises  are  to  be  sold  for  default  of  three  mortgages, 
when  there  were  only  two,  the  third  being  on  other  land,  by 
which  the  public  might  be  misled  or  purchasers  deterred 
from  bidding,  the  sale  will  be  irregular  and  void.  Burnett  v. 
Denniston,  5  Johns.  Ch.  35.  See  Hubhell  v.  Sibley,  5  Lans.  51 ; 
S.  C.  affirmed,  50  N.  Y.  (5  Sick.)  468.  A  foreclosure  by  adver- 
tisement will  be  held  void  if  the  description  of  the  mortgaged 
premises  does  not  conform  substantially  to  that  contained  in  the 
mortgage.  As  where  the  mortgage  stated  that  a  lot  was  distin- 
guished as  lot  number  three,  etc.,  on  "a  map"  of  the  triangular 
tract  made  by  R.  M.  Stoddard,  and  filed  in  the  county  clerk's 
office,  and  that  it  contains  one  hundred  and  twenty  acres  pf  land  ; 
and  the  notice  stated  nothing  as  to  quantity,  and  gave  no  metes 
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or  bounds  or  stated  whether  it  was  a  village  lot  or  farm.  JRatJi- 
hone  V.  Clarice,  9  Abb.  68,  note.  The  following  is  the  ordinary 
form  of  the  notice  employed  in  foreclosure  by  advertisement : 

Mortgage  sale. 

Whereas,  Default  has  been  made  in  the  payment  of  the 
money  secured  by  a  certain  mortgage,  bearing  date  the  day 
of  ,  18    ,  made  and  executed  by  Richard  Roe  and  Eliza- 

beth, his  wife,  of  the  city  of  ,  in  the  county  of  ,  and 

State  of  New  York,  as  mortgagors  to  John  Doe,  of  the  same 
place  {or  otherwise,  according  to  the  fact),  which  said  mortgage 
was  recorded  in  the  clerk's  office  of  the  county  of  {Fmton) 
aforesaid  {or  otherwise),  in  book  of  mortgages  No.  ,  at  page 
,  on  the  day. 01  ,18    ,  at         hours  and         min- 

utes,     .  M. 

(If  the  proceedings  are  had  by  an  assignee  of  the  mortgage, 
recite  the  assignment  or  assignments  after  the  following  form) : 
And  WHEREAS,  the  said  mortgage  was  afterward,  to  wit,  on  the 
day  of  ,  18    ,  by  an  instrument  in  writing,  bearing 

date  on  that  day,  for  a  valuable  consideration,  duly  assigned  and 
transferred  unto  the  subscriber,  which  said  mortgage  is  now 
owned  by  him,  and  the  assignment  thereof  duly  recorded  in  said 
clerk's  office  on  the        day  of  ,  18    ,  at        o'clock      .  M., 

in  book  of  mortgages  No.        ,  on  page        ,  etc. 

And  WHEREAS  the  amount  claimed  to  be  due  on  the  said  mort- 
gage, at  the  date  of  the  first  publication  of  this  notice,  is  the  sum 
of  dollars  and         cents,  namely,  dollars  and 

cents  for  principal,  and  dollars  and         cents  for  interest, 

and  that  said  sum  is  the  whole  amount  of  said  mortgage,  both 
principal  and  interest,  remaining  unpaid  {or  otherwise  as  the  case 
may  be). 

Now,  therefore,  notice  is  hereby  given,  according  to  the  statute 
in  such  case  made  and  provided,  that  by  virtue  of  the  power  of 
sale  contained  in  said  mortgage,  duly  recorded  therewith  as 
aforesaid,  the  said  mortgage  will  be  foreclosed  by  a  sale  of  the 
premises  herein  described,  by  the  subscriber,  the  mortgagee 
therein  (or  assignee  as  aforesaid),  at  public  auction  on  the 
day  of  ,  18    ,  next  at  o'clock  in  the  noon  of  that 

day,  at  the  frontdoor  of  the  (court-house)  in  the  village  of  (Johns- 
town), in  said  county  of  (Fulton),  (or  of  the  hotel  or  tavern  kept 
by  ,  in  the  town  of  ,  or  otherwise,  as  the  case  may  be). 

The  following  is  a  description  of  the  mortgaged  premises,  so  as 
aforesaid,  to  be  sold,  substantially  as  they  are  contained  in  the 
said  mortgage.  (Here  insert  a  copy  of  the  description  of  the 
premises  at  length  as  it  is  in  the  mortgage.) 

Dated  at  ,  the         day  of  ,  18    .    (This  will  be  the 

date  of  the  first  publication.) 

John  Doe,  Mortgagee, 

H.  E.  Smith  &  Son,  Attorneys,     (or  Chas.  Smith,  Assignee.) 
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The  sale  of  the  mortgaged  premises  above  noticed  is  hereby 
postponed  until  the        day  of  ,  18    ,  at  the  same  hour  and 

place.    (Dated  and  signed  the  same  as  the  notice  itself.) 

Section  6.  Service  of  notice.  The  statute  provides,  in  respect 
to  the  service,  that  it  shall  be  made  by  copy,  at  least  fourteen 
days  prior  to  the  time  therein  specified  for  the  sale,  upon  the 
mortgagor  or  his  personal  representatives,  and  upon  the  subse- 
quent grantees  and  mortgagees  whose  conveyances  and  mort- 
gages shaU  be  upon  record  at  the  time  of  the  first  publication  of 
the  notice,  and  upon  all  persons  having  a  lien  by  or  under  a 
judgment  or  decree  upon  the  mortgaged  premises,  subsequent 
to  said  mortgage,  personally  or  by  leaving  the  same  at  their 
dweUing-house  in  charge  of  some  person  of  suitable  age,  or 
by  serving  a  copy  of  such  notice  upon  such  persons  at  least 
twenty-eight  days  prior  to  the  time  therein  specified  for  the  sale, 
by  depositing  the  same  in  the  post-office,  properly  folded  and 
directed  to  the  said  persons  at  their  respective  places  of  residence. 
2  R.  S.  546  (565),  §  3,  subd.  3.  If  any  subsequent  mortgage, 
lien  or  judgment  has  been  assigned,  and  the  assignment  thereof 
is  on  record,  the  assignee  must  be  served  with  a  copy  of  the 
notice,  as  he  stands  in  the  same  position  as  the  assignor.  Wins- 
low  V.  McCall,  32  Barb.  241;  Wetmore  v.  Roberts,  10  How.  51. 
And  if  service  is  not  made  upon  a  party  entitled  to  notice,  his 
claim  is  not  barred  or  foreclosed,  or  his  rights  aflfected  by  the 
sale.  lb.;  Root  v.  WTieeler,  12  Abb.  294.  To  cut  off  a  wife's 
dower,  she  must  be  served  with  notice.  Northrup  v.  Wheeler, 
43  How.  122. 

Section  7.  Publication  of  notice.  The  statute  provides  that 
the  notice  that  such  mortgage  will  be  foreclosed  shall  be  given 
as  follows:  1.  By  publishing  the  same  for  twelve  weeks  succes- 
sively, at  least  once  in  each  week,  in  a  newspaper  printed  in  the 
county  where  the  premises  intended  to  be  sold  shall  be  situated; 
or  if  such  premises  be  situated  in  two  or  more  counties,  in  a 
newspaper  printed  in  either  of  them. 

2.  By  affixing  a  copy  of  such  notice,  at  least  twelve  weeks 
prior  to  the  time  therfein  specified  for  the  sale,  on  the  outward 
door  of  the  building  where  the  county  courts  are  directed  to  be 
held  in  the  county  where  the  premises  are  situated ;  or,  if  there 
be  two  or  more  of  such  buildings,  then  on  the  outward  door  of 
that  which  shall  be  nearest  the  premises.  2  R.  S.  547  (565),  §  3, 
subd.  1,  2.     Whenever  notice  or  other  proceeding  is  required  by 
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any  statute  to  be  published  in  a  newspaper  of  any  particular 
county,  if  there  be  no  newspaper  published  in  such  county,  such 
notice  or  proceeding  may  be  published  in  a  newspaper  of  an 
adjoining  county.  2  E.  S.  552  (572),  §  10.  If  all  the  printers 
and  proprietors  of  newspapers,  in  any  county  in  which  any 
notice,  order,  citation  or  other  proceeding  or  advertisement  is  by 
law  required  to  be  published,  shall  refuse  to  insert  the  same  for 
the  price  prescribed  by  statute,  then  it  shall  be  lawful  to  publish 
the  same  in  the  State  paper,  instead  of  a  newspaper  printed  in 
such  county.    2  E.  S.  648  (667),  §  46. 

Where  the  affidavit  shows  that  the  notice  of  sale  was  once 
affixed,  it  is  sufficient,  without  showing  that  the  individual  who 
affixed  it  afterward  saw  it  there.  If  the  notice  is  once  affixed,  it  is 
presumed  that  it  remained  so  until  the  contrary  appears.  Hornby 
v.  Qramer,  12'How.  490.  Where  the  land  lies  in  several  counties, 
the  notice  of  sale  must  be  affixed  on  the  court-house  door  in  each 
county,  and  a  copy  delivered  to  the  clerk  of  each  county.  Wells 
V.  Wells,  47  Barb.  416.  Chap.  308,  Laws  1867,  amended  the 
Eevised  Statutes  above  cited  by  adding,  in  regard  to  the  notice 
of  sale,  a  requirement  that  a  copy  of  the  same  to  be  delivered  at 
least  twelve  weeks  prior  to  the  time  therein  specified  for  the  sale, 
to  the  clerk  of  the  county  in  which  the  mortgaged  premises  are 
situated,  who  is  required  to  affix  the  same  in  a  book  prepared 
and  kept  by  him  for  that  purpose,  and  to'  enter  in  said  book,  at 
the  bottom  of  such  notice,  the  time  of  receiving  and  affixing  of 
the  same,  duly  subscribed  by  said  clerk,  and  to  index  such 
notice  to  the  name  of  the  mortgagor,  for  which  service  the  clerk 
shall  be  entitled  to  a  fee  of  twenty-five  cents.     §  1. 

Section  8.  Postponement  of  sale.  The  statute  provides  that 
the  sale  may  be  postponed  from  time  to  time  by  inserting  a  notice 
of  such  postponement,  as  soon  as  practicable,  iu  the  newspaper 
in  which  the  original  advertisement  was  published,  and  continu- 
ing such  publication  until  the  time  to  which  the  same  shall  be 
postponed.  2  E.  S.  546  (566),  §  5.  It  is  not  necessary  to  serve 
notice  of  postponement;  the  publication  is  sufficient.  Westgate 
V.  Handlin,  7  How.  372.  But  it  would  seem,  from  this  case,  to 
be  good  practice  to  make  such  service  of  notice  of  postponement. 
When  a  postponement  of  a  sale  is  made,  the  party  foreclosing 
must  attend  on  the  day  advertised  for  the  sale  to  take  place,  and 
announce  the  adjournment,  as  well  as  publish  it  in  the  news- 
paper; if  the  sale  be  postponed  before  the  day  appointed  for  it, 
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it  is  not  essential  that  tlie  party  making  th.e  sale  be  in  attendance 
upon  the  day  first  appointed  and  announce  it,  but  good  practice 
will  dictate  that  this  be  done.  The  publication  in  the  paper  and 
the  announcement  on  the  day  of  sale  must  agree.  When  a  post- 
ponement of  a  sale  has  been  had,  the  sale  cannot  be  made  under 
the  original  notice,  but  the  postponement  must  be  followed. 

Section  9.  The  sale  and  how  conducted.  The  statute  provides, 
in  relation  to  the  sale  itself,  that  it  shall  be  at  public  auction,  in 
the  day  time,  in  the  county  where  the  mortgaged  premises,  or 
some  part  of  them,  are  situated;  except  in  sales  on  mortgages  to 
the  people  of  this  State,  in  which  case  the  sale  may  be  made  at 
the  capitol.  If  the  premises  consist  of  distinct  farms,  tracts  or 
lots,  they  shall  be  sold  separately,  and  no  more  farms,  tracts  or 
lots  shall  be  sold  than  shaU  be  necessary  to  satisfy  the  amount 
due  on  such  mortgage  at  the  time  of  the  first  publication  of 
notice  of  sale,  with  interest  and  the  costs  and  expenses  allowed 
by  law.     2  R.  S.  546  (566),  §  6. 

It  may  be  said,  generally,  that  the  sale,  on  advertisement,  is 
conducted  in  the  same  manner  as  the  sale  on  the  judgment  in 
the  ordinary  action.  It  must  be  fair,  honest  and  open  in  all 
respects.  What  has  already  been  said  of  the  sale  in  the  ordinary 
action,  applies  as  well  here. 

Section  10.  AflBdavits  of  sale  and  publication.  An  affidavit  of 
the  fact  of  any  sale,  pursuant  to  such  notice,  may  be  made  by 
the  person  who  officiated  as  auctioneer  at  such  sale,  stating  the 
time  and  place  at  which  the  same  took  place,  the  sum  bid  and 
the  name  of  the  purchaser,  and  shall  be  annexed  to  a  printed 
copy  of  the  notice  of  sale.    2  R.  S.  547  (567),  §  9. 

An  affidavit  of  the  publication  of  such  notice  of  sale,  and  of 
any  notice  of  postponement,  may  be  made  by  the  printer  of  the 
newspaper  in  which  the  same  was  inserted,  or  by  his  foreman  or 
principal  clerk,  and  an  affidavit  of  the  affixing  a  copy  of  such 
notice,  on  the  outward  door  of  the  court-house,  may  be  made  by 
the  person  who  affixed  the  same  or  by  any  other  person  who  saw 
such  notice  so  posted  during  the  time  required,  and  an  affidavit 
of  the  affixing  a  copy  of  such  notice  in  the  said  books  so  to  be  pro- 
vided and  kept  by  the  clerk,  pursuant  to  the  first  section  of  this 
act,  may  be  made  by  the  county  clerk  or  by  any  other  person  who 
saw  such  notice  so  affixed  during  the  time  required,  and  an  affi- 
davit of  the  serving  a  copy  of  such  notice  on  the  persons  entitled 
Vol.  y.— 33 
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to  service  thereof  may  be  made  by  the  person  who  served  the 
same.    2  E.  S.  547  (567),  §  10. 

The  affidavits  specified  in.  the  last  two  sections  may  be  taken 
and  certified  by  any  judge  of  a  court  of  record,  any  supreme 
court  commissioner  or  any  commissioner  of  deeds,  and  may  be 
filed  in  the  office  of  the  clerk  of  the  county  where  such  sale  took 
place.  2  E.  S.  547  (567),  §  11.  The  affidavit  may  be  made  by 
the  person  who  affixed  the  notice,  or  by  any  other  person  who 
saw  the  notice  during  the  time  recLuired.  This  last  is  intended 
to  be  an  equivalent  of  the  first,  so  that  one  who  saw  the  notice 
posted  twelve  weeks  prior  to  the  time  of  sale,  has  seen  it 
during  the  time  required.  It  is  safe  and  prudent,  however,  that 
such  other  person  should  see  the  posting  weekly.  Hornby  v. 
Cramer,  12  Hofv.  490.  The  recorded  affidavits  operate  as  a 
statutory  transfer  of  title,  and  there  is  no  such  transfer  so  as  to 
authorize  an  action  of  ejectment  by  the  purchaser  until  all  the 
affidavits  have  been  made  and  recorded.  Bryan  v.  Butts,  27 
Barb.  503;  S.  C.  affirmed,  28  How.  582  (%).  So  if  the  affidavits 
are  defective  in  not  showing  a  service  of  notice  on  the  mortgagor^ 
no  title  wUl  pass  by  the  sale.  DwigM  v.  Phillips,  48  Barb.  116. 
And  the  defect  is  not  amendable.  lb.  But  where  there  has  been 
a  sale  of  mortgaged  premises  by  advertisement,  the  equity  of 
redemption  in  the  mortgagor  is  cut  off,  though  the  affidavits  of 
publication,  sale  .and  posting  were  not  made  and  recorded  for 
twenty  years  thereafter.     TutMll  v.  Tracy,  31  IST.  Y.  (4  Tiff.)  157, 

The  following  are  the  forms  of  affidavits  of  publishing,  posting, 
sale,  etc.,  ordinarily  emploj-ed  in  this  proceeding: 

Affidavit  of  affixing  hy  clerJc. 

State  of  New  Yoek,  )       . 
County  of  ) 

of  ,  in  said  county,  being  duly  sworn,  says  that 

he  is  the  clerk  of  said  county  of  ,  the  county  in 

which  the  mortgaged  premises  described  in  the  annexed  printed 
notice  of  sale  are  situated  ;  that  on  the  day  of  , 

187  ,  he  did  affix  a  printed  notice  of  sale,  a  copy  whereof  is 
hereto  annexed,  in  a  book  prepared  and  kept  by  the  clerk  of  said 
county  of  ,  for  that  purpose  ;  and  did  also  immediately 

enter  in  said  book  at  the  bottom  of  such  notice,  the  time  of 
receiving  and  affixing  the  same,  duly  subscribed  by  ,  said 

clerk,  and  did  also  immediately  index  the  same  to  the  naYne  of 
the  mortgagor  in  said  notice  named:  Deponent  further  says 
that  the  time  when  he  did  and  performed  said  acts  was  at  least 
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twelve  weeks  prior  to  the  time  in  said  notice  specified  for  the  sale 
of  the  mortgaged  premises  therein  described. 

Subscribed  and  sworn  before  me,  " 
this        day  of  ,  187    . 

Affidamt  of  affixing  on  court-house  door. 

State  of  New  York,  \  ' 
County  of  )  **  ' 

of  the  of  ,  in  the  county  of  and 

State  of  New  York,  being  sworn,  says,  that  he  did  on  the 
day  of  ,  in  the  year  one  thousand  eight  hundred  and 

seventy-  ,,,  and  at  least  twelve  weeks  prior  to  the  time 

specified  in  the  annexed  printed  notice,  for  the  sale  of  the  mort- 
gaged premises  therein  described,  affix  a  copy  of  the  annexed 
printed  notice  in  a  conspicuous  place  and  in  a  proper  and  sub- 
stantial manner,  on  the  outer  side  of  the  outward  door  of  the 
court-house  or  building  in  the  of  ,  where  the 

county  courts  are  directed  and  appointed  to  be  held  in  and  for 
the  county  of  ,  in  which  said  mortgaged  premises  are 

situated,  that  being  the  court-house  or  building  where  county 
courts  of  said  county  are  directed  and  appointed  to  be  held, 
nearest  to  said  mortgaged  premises. 

Subscribed  and  sworn  to  before  me,  I 
this        day  of  ,  187    .  j 

Affidavit  of  serving  notice. 

State  of  New  Yoek,  ] 
County  of  j 

of  the  of  ,  in  said  county,  being  duly 

sworn,  says  that  he  resides  in  said  ;  that  he  is  the  , 

attorney  ,  whose  name  subscribed  to  the  notice  of  fore- 

closure and  sale  hereto  annexed.    That  on  the  day  of 

,  187  ,  this  deponent  served  a  copy  of  the  said  notice  on 
each  of  the  several  persons  next  hereinafter  named,  by  inclosing 
the  same  in  an  envelope,  in  a  proper  and  ordinary  letter  form, 
and  sealing  the  same,  and  directing  such  envelopes,  severally, 
on  the  outside,  to  the  several  persons  next  hereinafter  named, 
and  at  and  to  the  post-office  set  opposite  their  names  respectively, 
as  hereinafter  stated.  That  on  the  day  last  aforesaid,  this  depo- 
nent deposited  all  of  said  notices,  so  inclosed  and  directed  as 
aforesaid,  in  the  post-office  at  ,  where  said  attorney    then 

resided,  and  paid  the  full  legal  postage  on  each  of  them. 

That  at  the  time  said  notices  were  so  deposited  in  the  post- 
office  in  ,  there  was  a  regular  communication  by  mail,  at 
least  once  in  each  week,  between  said  post-office  and 
each  of  the  other  post-offices  to  which  said  notices  were  so 
directed  ;  and  that  at  that  time  each  of  the  said  persons  resided 
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at  the  respective  places  to  whicli  their  said  notices  were  so 
directed.  That  the  names  of  said  persons  and  the  direction  of 
said  notices  to  them,  as  aforesaid,  were  respectively  as  follows, 
viz.:  ,  at  ,  K  Y.  ,  at  ,  N.  Y.  ,  at 

,  N.  Y.  ,  at  ,  N.  Y.  ,  at  ,  N.  Y. 

at  ,  N.  Y.  ,  at  ,  N.  Y.        '    ,  at  ,  N.  Y. 

,  at  ,KY.  ,  at  N.Y.  ,  at  ,  K 

Y.  ,  at  ,]Sr.  Y.  ,at       ■    ,  N.  Y.  ,  at 

N.  Y.  ,  at  ,  N.  Y.  ,  at  ,  N.  Y.  ,  at 

,  N.  Y.  ,  at  ,  N.  Y.  ,  at  ,  N.  Y. 

,  at  ,  N".  Y. 

Deponent  further  says  that  at  the  times  and  the  places  herein- 
after named,  he  served  personally  a  copy  of  said  notice  of  fore- 
closure and  sale  on  the  following  persons,  viz.*:  On  ,  at 
,  N.  Y.,  on  the          day  of            ,  187  .On  ,  at 
,  N.  Y.,  on  the          day  of            ,  187  .On  ,  at 
,  F.  Y.,  on  the          day  of            ,  187  .On  ,  at 
,  N.  Y.,  on  the          day  of            ,  187  .On  ,  at 
,  N.  Y.,  on  the          day  of            ,  187  .On  ,  at 
,  N.  Y.,  on  the          day  of            ,  187  .On  ,  at 
,  N.  Y.,  on  the          day  of            ,  187  .On  ,  at 
,  K.  Y.,  on  the          day  of            ,  187  .On  ,  at 
,  N.  Y.,  on  the          day  of            ,  187  .On            ,  at 
,  N.  Y.,  on  the          day  of            ,  187  ,  by  delivering  a 
copy  of  the  same  to  each  of  said  persons  personally,  and  leaving 
the  same  with  each  of  them. 
Subscribed  and  sworn  to  before  me,  ) 
this        day  of           ,  187  .             f 

Affidamt  of  publication. 

State  of  New  Yoek,  )       . 
County  of  ) 

of  the  of  ,  county  of  and  State  of  New 

York,  being  duly  sworn,  deposes  and  says,  that  he  is,  and  dur- 
ing the  time  of  the  publication  of  the  notice  hereinafter  men- 
tioned was,  the  of  the  newspaper  called  the  ,  a  public 
newspaper,  printed  and  published  in  the  of  ,  county 
of  ,  that  being  the  county  where  the  premises  described  in 
the  annexed  printed  notice  of  sale,  or  a  part  thereof  are  situated. 
Deponent  further  says  that  the  notice  of  the  mortgage  sale,  of 
which  a  printed  copy  is  hereto  annexed,  was  published  in  said 
newspaper,  for  twelve  weeks  successively,  at  least  once  in  each 
week,  prior  to  the  time  specified  in  said  notice  for  the  said  premi- 
ses ;  said  publication  having  been  commenced  on  the  sale  of  the 
day  of  ,  18  ,  and  ending  on  the  day  of  ,  18  . 
Subscribed  and  sworn  to  before  I 
me,  this           day  of           ,  18    .  ) 
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Auctioneer's  affidazit. 


ss . 


State  op  New  Yoek, 
County  of 

of  in  the  ,  county  of  ,  being  duly  sworn, 

doth  depose  and  say  that  he  is  the  person  who  officiated  as  auc- 
tioneer at  the  sale  of  the  premises  described  in  the  annexed 
printed  copy  of  the  notice  of  sale  by  virtue  of  the  mortgage 
therein  mentioned  and  pursuant  to  said  notice,  and  that  this  depo- 
nent as  siich  auctioneer,  and  at  public  auction  on  the  day 
of  ,  18  ,  at  o'clock  in  the  noon  of  that  day,  at 
the  ,  in  the  of  ,  county  of  ,  New  York,  by 
virtue  of  the  power  of  sale  contained  ta  said  mortgage  and  pur- 
suant to  said  notice  did  sell  to  ,  of  the  town  of  ,  in 
the  county  of  ,  upon  the  terms  and  subject  to  the  reserva- 
tions and  conditions  hereinafter  mentioned,  the  lands  and  premi- 
ses, a  description  whereof  is  contained  in  said  mortgage  and  set 
forth  in  said  notice  as  follows,  viz. : 

Deponent  further  says  that  at  said  sale  the  said  purchased 
the  said  lands  and  premises  above  described,  at  and  for  the 
price  of  dollars  and  cents,     he    being  the  highest 

bidder  therefor,  and  that  being  the  highest  sum  bidden  for  the 
same. 

Deponent  further  says  that  such  sale  was  in  the  day-time,  and 
in  all  respects  honestly  and  fairly  and  legally  conducted  accord- 
ing to  deponent's  best  knowledge  and  belief;  that  the  premises, 
so  far  as  the  same  consisted  of  distinct  tracts,  farms  or  lots,  were 
sold  separately,  and  no  more  tracts,  farms  or  lots  were  sold  than 
were  necessary  to  satisfy  the  amount  claimed  to  be  due  on  said 
mortgage  in  said  notice  at  the  day  of  the  first  publication  thereof, 
and  interest  and  costs  and  expenses  allowed  by  law. 

Subscribed  to  and  sworn  before  ) 
me,  this  day  of  ,  18    .  f 

Care  should  be  taken  in  the  preparation  of  these  affidavits  to 
show  a  regular  and  complete  foreclosure,  according  to  the  statute. 
The  foregoing  forms  wUl  be  found  to  contain  all  the  essentials, 
and  they  should  be  strictly  followed. 

Section  11.  Filing  and  recording  affidavits.  The  statute  pro- 
vides that  the  affidavits  may  be  filed  in  the  office  of  the  clerk  of 
the  county  where  the  sale  took  place,  and  that  such  affidavits 
shall  be  recorded  at  length  by  such  clerk  in  a  book  kept  for  the 
record  of  mortgages,  and  such  original  affidavits,  the  record 
thereof  and  certified  copies  of  such  record  shall  be  presumptive 
evidence  of  the  facts  therein  contained.  2  R.  S.  547  (567),  §§  11, 
12.    In  order  to  maintain  ejectment  on  a  title  obtained  by  a  fore- 
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elosiire  by  advertisement,  proof  of  a  regular  and  complete  fore- 
closure must  be  made,  and  if  the  affidavits  wMch  operate  as  a 
deed  have  not  been  filed  and  recorded  before  the  commencement 
of  the  action,  title  thereunder  does  not  vest  in  the  purchaser. 
Layman  v.  Whiting,  20  Barb.  569  ;  Bryan  v.  Butts,  27  id.  503  ; 
S.  C.  affirmed,  28  How.  582  {n.)  Though,  as  has  been  said  before 
in  the  last  section,  a  failure  to  file  and  record  the  affidavits  does 
not  affect  the  proceedings  as  against  the  mortgagor's  equity  of 
redemption,  which  is,  nevertheless,  barred  and  foreclosed. 
Tuthill  V.  Tracy,  31  ]N.  Y.  (4  Tiff.)  157.  A  dictum  in  Bunce  v. 
Beed,  16  Barb.  348,  expresses  an  erroneous  opinion  that  when  the 
affidavit  of  publication  is  defective,  an  amended  affidavit  may  be 
filed  according  to  the  truth  of  the  case,  and  as  to  the  mortgagor 
at  least,  the  affidavits  may  be  filed  at  any  time.    See  next  section. 

Section  12.  Evitlence  of  purchase  by  mortgagee.  The  statute 
has  provided  that  the  mortgagee,  his  assigns  and  his  or  their 
legal  representatives,  may  fairly  and  in  good  faith  purchase  the 
premises  advertised  thereunder,  or  any  part  thereof  at  the  sale 
of  the  same.  2  R.  S.  546  (566),  §  7. "  When  the  mortgaged 
premises,  or  any  part  of  them,  shall  have  been  purchased  at  such 
sale  by  the  mortgagee,  his  legal  representatives  or  his  or ,  their 
assigns,  or  by  any  other  person  or  persons  whatsoever,  as  herein- 
before provided,  the  affidavits  of  the  publication  and  affixing 
notice  of  sale  and  of  the  circumstances  of  such  sale  shall  be  evi- 
dence of  the  sale,  and  of  the  foreclosure  of  the  equity  of  redernp- 
tion,  as  herein  specified,  without  any  conveyance  being  executed 
in  the  same  manner  and  with  the  like  effect  as  a  conveyance  exe- 
cuted by  a  mortgagee  upon  such  sale  to  a  third  person  hath 
heretofore  been.  2  R.  S.  547  (567),  §  14.  Though  this  section 
does  not  in  express  terms  require  that  there  shall  be  an  affidavit 
of  the  service  of  the  notice  of  sale,  yet  this  is  held  to  be  essential, 
because  the  affidavits  are  necessary  to  complete  and  perfect  the 
title  in  the  purchaser.  LaymanY.WTiiting,  20'BsiTh.  559.  Where 
it  does  not  appear  by  the  affidavits  on  file  that  the  notice  was 
served  on  the  mortgagor,  the  sale  will  not  give  any  title  to  the 
purchaser  under  it.  DwigM  v.  Phillips,  48  Barb.  116.  And  the 
court  has  no  power  to  supply  the  defect.  Id. 

Section  13.  Effect  of  foreclosure.  By  provision  of  the  statute, 
every  sale  pursuant  to  a  power  thereof  contained  in  the  mort- 
gage and  conducted  as  in  the  statute  prescribed,  thereafter  made 
to  a  purchaser  in  good  faith,  shall  be  equivalent  to  a  foreclosure 
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and  sale  under  the  decree  of  a  court  of  equity,  so  far  only  as  to 
be  an  entire  bar  to  all  claim  or  equity  of  redemption  of  the  mort- 
gagor, his  heirs  and  representatives,  and  all  persons  claiming 
under  him  or  them  by  virtue  of  any  title  subsequent  to  such 
mortgage,  and  also  of  any  person  having  a  lien  by  any  judgment 
or  decree  upon  the  land,  or  any  part  thereof,  contained  in  such 
mortgage,  subsequent  to  such  mortgage;  and  of  every  person 
having  any  Hen  or  claim  by  or  under  such  subsequent  judgment 
or  decree  who  shall  have  been  served  with  notice  of  such  sale  as 
required  by  law.     2  R.  S.  546  (566),  §  8. 

A  statutory  foreclosure  and  sale,  under  a  power  of  sale  con- 
tained in  a  purchase-money  mortgage,  bars  the  right  of  dower  of 
the  wife  of  the  mortgagor,  who  was  not  a  party  to  the  mortgage- 
Brackett  v.  Bawm,  50  IST.  Y.  (5  Sick.)  8. 

In  the  general  discussion  of  this  subject,  as  contained  in  this 
chapter,  the  effect  of  a  judgment  of  foreclosure  and  sale  has  been 
fully  treated,  and  copious  citations  made,  and  it  is  deemed  un- 
necessary to  enlarge  upon  it  here,  as  there  is  no  substantial  dif- 
ference in  the  effect  of  the  three  kinds  of  foreclosure . 

Section  14.  Costs.  The  statute  has  made  provision  for  the 
costs  on  a  foreclosure  by  advertisement,  and  in  the  taxation  of 
such  costs  and  expenses  the  following  allowances  only  can  be 
made:  1.  For  drawing  and  copies  of  the  advertisement  of  fore- 
closure and  sale,  affidavits  of  the  publication,  posting  and  serv- 
ing thereof,  and  of  the  circumstances  of  the  sale  and  the  deed 
thereof,  the  same  allowance  as  is  therein  made  to  attorneys  in 
the  supreme  court  for  drawing  and  copies  of-  pleadings,  and  $1 
for  serving  each  copy  of  the  notice  of  sale  required  by  law  to  be 
served.  2.  A  fee  of  $10  for  superintending  the  sale  thereon  and 
attending  to  the  execution  of  the  necessary  papers.  3.  The  ex- 
pense of  publishing  the  advertisement  according  to  the  rates 
therein  allowed,  for  a  period  not  exceeding  twenty-four  weeks, 
the  expense  of  posting  such  advertisement  and  inspecting  the 
same,  not  exceeding  $1;  the  expense  of  recording  the  necessary 
affidavits  and  of  proving  or  acknowledgment  of  the  deed,  and  of 
its  being  recorded  and  of  necessary  postage  and  searches.  2  R. 
S.  652  (672),  §  4. 

By  chapter  308,  section  1,  Laws  1857,  the  clerk  is  entitled  to  a  fee 
of  twenty-five  cents  for  affixing  the  notice  of  sale  in  the  book  pre- 
pared and  provided  by  him  for  that  purpose.  As  will  be  seen  by 
the  wording  of  the  statute,  the  costs  allowed  for  the  drafting  of 


264  FOEECLOSURE  OP  MORTGAGES. 

Disposition  of  surplus  money  —  Deposit  with  county  clerk. 

the  notice,  affidavits,  etc.,  to  the  party  foreclosing,  are  those 
established  by  the  fee  bill  of  1830;  and  so  far  as  that  act  relates 
to  this  proceeding,  it  has  not  been  abolished.  Collins  v.  StandisJi, 
6  How.  493. 

A  copy  of  the  bill  of  costs,  as  taxed  therein,  is  given  in  the 
report  of  this  case  by  Haeeis,  J.,  on  page  495.  The  learned 
justice  also  discusses,  in  that  case,  the  practice  on  costs  in  the 
proceedings,  and  gives  an  admirable  exposition  of  the  law  in 
respect  thereto;  the  reader  is  accordingly  referred  thereto  for  par- 
ticular information  knd  guidance.  The  proprietor  or  proprietors 
of  any  newspapers  may  charge  and  collect,  for  publishing  any 
notice,  order,  citation,  summons  or  other  proceeding  or  adver- 
tisement required  by  law  to  be  published,  not  more  than  seventy- 
five  cents  per  folio  for  the  first  insertion,  and  fifty  cents  for  each 
subsequent  insertion  after  the  first.    Laws  1869,  chap.  831,  §  1. 

There  is  nowhere  any  adjudication  or  provision  on  the  subject 
of  an  extra  allowance  in  this  proceeding,  and  no  rule  can  be 
given.  It  is  supposed  that,  in  a  proper  case  for  such  an  allow- 
ance, it  would  be  granted,  and  that  the  courts  would  generally 
hold  the  proceeding  to  be  in  the  nature  of  an  equity  action  and 
hold  costs  to  be  discretionary,  except  so  far  as  they  are  fixed  by 
statute,  beyond  which  they  cannot  go.  Though,  in  the  entire 
absence  of  authority  it  is  safe  to  say  that  an  extra  allowance 
cannot  be  had. 

Section  15.  Disposition  of  surplus  money. 

a.  What  court  has  jurisdiction  over.  Chapter  804,  section  1, 
Laws  1868,  provides  that  all  surplus  money,  arising  from  a  sale 
on  foreclosure  by  advertisement,  shall  be  subject  to  the  juris- 
diction and  order  of  the  supreme  court,  which  may  control  and 
dispose  of  the  same  according  to  the  rights  of  those  interested 
therein,  as  in  said  chapter  provided. 

6.  Deposit  with  county  cleric.  The  second  section  of  the  chap- 
ter just  cited  provided  for  the  payment  of  such  surplus;  but  in 
1870,  by  chapter  706,  the  legislature  amended  the  section,  so  that 
it  should  read  as  follows:  "  §  2.  Any -attorney  at  law  or  other 
person,  who,  after  the  passage  of  this  act,  shall  hold  or  make  any 
sale  of  premises  in  pursuance  of  said  title  (that  is  the  Revised 
Statutes  in  respect  to  foreclosure  by  advertisement),  and  who 
shall  receive  any  surplus  moneys  thereon,  shall  pay  over  the 
same,  within  ten  days  from  the  time  of  the  receipt  thereof  by  him, 
to  the  county  clerk  of  the  county  in  which  said  premises,  or  any 
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part  thereof,  are  situated.  Any  attorney  at  law  or  other  person, 
who,  at  the  time  of  the  passage  of  this  act,  has  in  his  possession 
any  such  surplus  moneys  undisposed  of,  may  pay  over  the  same 
to  the  clerk  of  the  county  in  which  the  premises  sold,  or  any  part 
thereof,  are  situated." 

By  section  second  of  the  last-named  statute,  the  legislature 
provided  that,  "  §  2.  All  surplus  moneys  that  have  been  paid 
over  to "  any  county  clerk,  in  pursuance  of  the  second  clause  of 
the  said  section  of  the  aforesaid  act  (chap.  804,  §  1,  Laws  of 
1868),  and  all  surplus  moneys  that  shall;  be  paid  over  to  any 
county  clerk,  in  pursuance  of  the  said  section  as  amended  by 
this  act,  shall  be  subject  to  the  provisions  of  the  other  sections 
of  the  said  act." 

c.  Notice  of  claim  to  surplus.  Any  person  who  had  a  lien 
on,  or  an  interest  in,  the  mortgaged  premises  at  the  time  of  the 
sale  may,  within  twenty  days  after  the  day  of  the  sale  on  which 
said  surplus  moneys  arose,  file,  in  said  county  clerk's  office,  a 
notice,  stating  that  he  is  entitled  to  the  whole,  or  some  part 
thereof,  and  the  nature  and  extent  of  his  claim.  Laws  1868, 
chap.  804,  §  3. 

d.  Further  proceedings.  After  the  expiration  of  the  twenty 
days  last  above  mentioned,  and  upon  notice  to  all  persons  upon 
whom  a  notice  of  the  sale  was  served,  and  to  all  persons  who 
have  filed  in  said  clerk's  ofiice  a  notice  of  claim  to  said  moneys, 
the  party  making  claim  may  apply  to  the  supreme  court,  at  a 
special  term  thereof,  to  be  held  in  the  district  in  which  said 
premises,  or  a  part  thereof,  are  situated,  for  an  order  of  reference 
to  ascertain  and  report  the  amount  due  to  him,  or  to  any  other  per- 
son, which  is  a  lien  upon  said  surplus  moneys,  and  to  ascertain 
the  priorities  of  the  several  liens  thereon,  and  upon  the  coming 
in  and  confirmation  of  the  report  on  such  reference,  such  further 
order  shall  be  made  for  the  distribution  of  such  surplus  moneys 
as  may  be  just.  Such  notice  of  application  shall  be  served,  and 
the  service  thereon  proved,  as  is  in  part  second,  title  fifth  of  the 
Code  of  Procedure,  entitled,  "Of  the  Manner  of  Commencing 
Civil  Actions,"  provided  for  the  service  of  a  summons  and  for 
the  proof  of  such  service.    Laws  1868,  chap.  804,  §  3. 

Except  as  herein  otherwise  provided,  all  proceedings  .under 
this  act  shall  be  such  as  are  prescribed  from  time  to  time  by  thfe 
supreme  court,  relative  to  the  surplus  moneys  and  the  distribu- 
VoL.  V.  —  34 
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tion  thereof,  which  have  arisen  upon  sales  ordered  by  that  court. 
H.,  §  4. 

Section  16.  Disposition  of  surplus  arising  from  sale  of  lands  of 
deceased  mortgagor. 

a.  What  courtTias  jurisdiction  over.  Chapter  658,  Laws  1867, 
section  1,  extended  the  jurisdiction  of  surrogates'  courts,  where 
they  had  authority  to  entertain  an  application  for  the  sale,  mort- 
gage, or  leasing  of  the  real  estate  of  a  deceased  person  to  the 
surplus  moneys  arising  on  a  sale  of  mortgaged  premises  by  fore- 
closure. The  section  referred  to  is  given  in  full.  Ante,  237, 
art.  1,  §  14,  subd.  b. 

i.  Form  and  contents  of  petition  for  surplus.  Chapter  170, 
Laws  1870,  section  2,  provides  that  the  petition  shall  be  duly  veri- 
fied by  the  oath  of  the  applicant;  state  the  name  or  names  and 
residence  of  the  party  or  parties  entitled  thereto,  or  any  part  or 
share  thereof,  and  also  describe  the  premises  sold.  See  ante, 
237,  art.  1,  §  14,  subd.  a,  where  the  section  relating  thereto  is 
quoted. 

The  following  is  a  form  that  may  be  employed  for  the  petition 
for  application  of  surplus: 

SUEEOGATE'S  COUET. 

— — ^l 

In  the  matter  of  tlie  petition  of  John 

Doe  for  the  distribution  of  the 

surplus  money  arising  on  the  sale 

of  certain  real  estate,  of  which 

EiCHARD    EoB    died    seized,   by 

virtue  of  a  mortgage  thereon. 


To  the  Hon  {Moses  Warren),  surrogate  of  the  county  of  Rens- 
selaer: 

The  petition  of  John  Doe  respectfully  shows:    That  he  resides 
at  No.  Congress  street,  in  the  city  of  Troy,  in  said  county; 

that  on  the  day  of  ,  1873,  a  sale  of  real  estate^  here- 

inafter described,  was  had  upon  a  foreclosure  by  advertisement; 
in  pursuance  of  a  power  of  sale  contained  in  a  mortgage,  bearing 
date  the  day  of  ,  187    ,  and  recorded  in  (Rensselaer) 

county  clerk's  office,  in  book  No.  of  mortgages,  on  page 

,  etc.,  on  the  day  of  ,  187    ,  at  R.,  and 

M.        M.,  made  and  executed  by  the  said  (Richard  Roe), 
deceased  to  Martin  Moe,  for  the  sum  of  dollars.    That  on 

such  sale  the  sum  of  two  hundred  dollars  remained  in  the  hands 
of  the  attorney  of  the  said  Martin  Moe,  who  made  such  sale,  as 
a  surplus  over  and  above  the  amount  of  said  mortgage,  interest, 
costs  and  the  expenses  of  said  sale. 
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That  your  petitioner  is  entitled  to  such,  surplus  by  virtue  of  a 
certain  judgment  of  the  supreme  court,  recovered  by  him  against 
the  said  Richard  Roe,  deceased,  in  his  life-time,  for  the  sum  of 
one  hundred  and  eighty  dollars  damages  and  twenty  dollars 
costs,  which  said  judgment  is  wholly  due  and  unpaid,  and  is 
now  owned  by  ^your  petitioner,  and  was  a  lien  upon  the  said 
lands  at  the  time  of  the  sale  thereof  second  to  the  said  mort- 
gage. That  no  other  person  than  your  petitioner  is  entitled  to 
the  said  surplus,  or  any  part  thereof  (or  otherwise,  as  the  fact 
may  be),  liie  following  is  a  description  of  the  said  real  estate 
as  contained  in  said  mortgage  and  sold  as  aforesaid,  to-wit: 
(Insert  description  here  at  length). 

Wherefore,  your  petitioner  prays  that  a  distribution  of  such 
surplus  money  be  made  to  your  petitioner  in  accordance  with 
the  provisions  of  the  statute  in  such  case  made  and  provided, 
and  your  petitioner  will  ever  pray. 

'  Dated  ,  187  . 

John  Doe, 

Petitioner. 
{Verification  as  in  ordinary  petition  to  the  surrogate.) 

c.  Notice  of  distribution.  Notice  of  distribution  by  the 
party  making  such  application  must  be  served  upon  all  persons 
served  with  a  notice  of  the  sale,  or  who  were  defendants  to  the 
foreclosure,  and  upon  all  parties  named  in  the  petition,  and  such 
notice  must  be  served  and  the  proof  of  same  made  as  in  case  of 
the  service  of  a  summons  under  the  Code.  Laws  of  1870,  ch. 
170,  §  5.  See,  ante,  art.  1,  §  14,  subd.  6,  where  the  section  is  quoted 
in  full. 

d.  Proof  of  claim  and  controverting  proofs.  On  such  dis- 
tribution, the  claimant  or  claimants  of  the  said  surplus  moneys, 
or  any  part  or  share  thereof,  shall  make  proof  of  his,  her,  or 
their  right  or  title  thereto,  by  evidence  satisfactory  to  said  surro- 
gate-. It  shall  be  competent  on  such  distribution,  for  any  party 
claiming  such  surplus  money,  or  any  part  or  share  thereof,  to 
controvert,  by  proofs  before  said  surrogate,  the  claim  or  claims 
of  any  adverse  claimant  of  said  surplus  money,  or  any  part  or 
share  thereof.     Laws  of  1870,  ch.  170,  §§  2,  3. 

e.  Proceedings  where  claimants  are  minors.  In  case  any  of  the 
parties  claiming  said  surplus  moneys,  or  any  share  or  part 
thereof,  are  minors  having  no  general  guardian  appearing  to 
protect  the  rights  and  take  care  of  the  interest  of  such  minors, 
the  surrogate  shall  appoint  some  proper  and  competent  person 
to  protect  the  rights  and  take  care  of  the  interests  of  such  minors 
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on  sucli  distribution.  The  written  consent  of  sncli  special 
guardian  to  serve  as  such  shall  be  signed  by  the  person  so 
appointed,  and  shall  be  filed  in  the  office  of  said  surrogate. 
And  it  is  hereby  made  the  duty  of  such  special  guardian  to 
attend  the  proceedings  before  said  surrogate  on  such  distribu- 
tion, and  protect  the  rights  and  take  care  of  the  interest  of  such 
minors.    Laws  of  1870,  ch.  170,  §  4. 

f.  Mode  and  effect  of  distribution.  The  surrogate  is  directed 
to  make  distribution  of  the  said  surplus  money  to  the  party  or 
parties  entitled  thereto,  in  the  same  manner,  by  like  proceedings, 
and  with  like  effect,  as  moneys  derived  from  the  sale  of  real  estate 
made  by  order  of  the  surrogate  under  and  by  virtue  of  existing 
provisions  of  law  are  required  to  be  distributed.  Laws  of  1870, 
ch.  170,  §  1. 

It  may  be  said  generally  that  the  proceedings  under  this  sec- 
tion being  had  under  a  special  statute,  like  all  statutory  pro- 
ceedings, must  conform  strictly  thereto. 


CHAPTER  VI. 

WASTE. 
AETICLE   I. 

ACTION"  OF  WASTE  TTNDEK  THE  REVISED  STATUTES. 

Section  1.  Nature  and  object  of  the  old  action  of  waste.    The 

old  action  of  waste,  founded  partly  upon  the  common  law  (see 
3  Bl.  Com.  227),  and  partly  upon  statute  (1  R.  L.  62 ;  2  R.  S.  334), 
was  the  remedy  afforded  to  a  party  who  was  injured  by  any  waste 
committed  in  lands  and  tenements  in  which  he  had  an  interest ; 
and  he  might  thereby  recover  the  place  wasted,  and  treble 
damages.    3  Bl.  Com.  228,  229 ;  2  R.  S.  335  (346),  §  10. 

Another  remedy  which  the  injured  party  had  was  by  an  action 
on  the  case,  in  the  nature  of  waste,  by  which  he  recovered 
damages  according  to  the  nature  of  the  injury  sustained.  See 
3  Bl.  Com.  227 ;  2  Burr.  Pr.  363. 

The  action  of  waste  was  commenced  by  the  service  of  a  sum- 
mons, the  form  of  which  was  substantially  prescribed  by  statute. 
See  2  R.  S.  334  (345),  §§  5,  6.  As  to  the  return  of  the  summons, 
etc.,  see  id.,  and  succeeding  sections.  The  action  being  penal 
in  its  operation  and  effect,  the  plaintiff  was  held  strictly  to  the 
principles  which  governed  it.  Oarris  v.  Ingalls,  12  Wend. 
70,  74. 

Section  3.  By  whom  the  action  is  maintainable.  At  common 
law  the  action  of  waste  could  only  be  brought  by  him  who  had  the 
immediate  estate  of  inheritance  in  reversion  or  remainder.  3  Bl. 
Com.  227.  And  if  a  particular  estate  intervened  between  the 
tenant  and  the  reversioners,  the  action  could  not  be  had  during 
the  continuance  of  such  estate.  Co.  Litt.  54,  a.  Unlike  the 
common  law,  our  statute  authorizes  the  maintenance  of  the 
action  by  any  person  seized  of  an  estate,  in  remainder  or  rever- 
sion, notwithstanding  any  intervening  estate  for  life  or  years.  1 
R.  S.  750  (701),  §  8.  See  Meer  v.  Stotenbur,  34  How.  440 ;  S.  C, 
2  Keyes,  467;  31  How.  638,  n;  2  Abb.  Ct.  App.  189.  The 
statute  also  gives  the  action  to  one  joint  tenant  or  tenant  in  com- 
mon against  another  joint  tenant  or  tenant  in  common,  who  shall 
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commit  waste  of  the  estate  held  in  joint  tenancy  or  in  common'; 
and  to  an  heir,  whether  he  be  within  or  of  full  age,  for  waste 
done  in  the  time  of  his  ancestor,  as  well  as  in  his  own  time.  2 
R.  S.  334  (344),  §§  2,  3.  And  the  action  may  be  maintained  by 
the  person  to  whom  a  conveyance  of  lands  sold  on  execution, 
has  been  executed  by  the  sheriff,  for  waste  committed  by  any 
person  in  possession  of  the  premises  after  such  sale.  Id.  336 
(347),  §  20.  See  Thomas  v.  Crofut,  14  N.  T.  (4  Kern.)  474 ; 
Potter  V.  Cromwell,  40  N.  Y.  (1  Hand)  287. 

The  reversioner  may  recover  for  waste  by  a  tenant,  although 
after  its  commission  he  alienates  the  estate,  and  has  no  interest 
therein  at  the  time  the  action  is  brought.  Rohinson  v.  WTieeler, 
25  ISr.  Y.  (11  Smith)  252.  And  see  Rutherford  v.  Aiken,  3  Pars. 
Sup.  Ct.  60.  A  judgment  creditor  has  a  mere  general  lien,  not 
a  specific  one,  upon  real  estate  ;  he  cannot,  therefore,  maintain 
an  action  for  waste  committed  thereon.  Lanning  v.  Carpenter, 
48  N.  Y.  (3  Sick.)  408. 

Section  3.  Against  whom  the  action  lies.  At  common  law,  and  by 
the  statutes  of  England,  an  action  of  waste  would  lie  only  against 
the  tenant  for  life,  tenant  in  dower,  tenant  by  curtesy,  tenant  for 
years,  or  a  tenant  in  common,  who  had  wasted  the  estate  held  in 
common.  3  Bl.  Com.  227.  See  Robinson  v.  Wheeler,  25  N.  Y. 
(11  Smith)  252,  257.  But  the  Revised  Statutes  now  provide 
that,  if  any  guardian  or  any  tenant  by  the  curtesy,  tenant  in 
dower,  or  for  term  of  life  or  years,  or  the  assigns  of  any  such 
tenant,  shall  commit  waste  during  their  several  estates  or  terms, 
of  the  houses,  gardens,  orchards,  land  or  woods,  without  a 
special  and  lawful  license  in  writing  so  to  do,  they  shall  respect- 
ively be  subject  to  an  action  of  waste.  2  R.  S.  333  (344),  §  1. 
And  in  case  any  such  tenant  shall  let  or  grant  his  estate,  and 
still  retain  possession  of  the  same,  and  commit  waste,  the  party 
entitled  to  the  reversion  of  the  tenements  may  maintain  his, 
action  of  waste  against  such  tenant.     Id.,  §  2. 

So,  if  one  joint  tenant,  or  tenant  in  common,  shall  commit 
waste  of  the  estate  held  in  joint  tenancy,  or  in  common,  he  is 
made  subject  to  an  action  of  waste,  at  the  suit  of  his  co-tenant 
or  tenants.  Id.,  §  3.  See  Robinson  v.  Wheeler,  25  N.  Y.  (11 
Smith)  252.  And  one  who  commits  acts  of  waste  upon  lands 
sold  on  execution,  while  the  same  are  yet  subject  to  redemption, 
will  be  liable  to  an  action  of  waste.     2  R.  S.  336  (347),  §  20. 

In  an  action  by  the  landlord  against  the  tenant  for  waste,  evi- 
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dence  of  a  parol  consent  by  the  landlord  to  the  acts  of  waste  com- 
plained of  is  inadmissible.  The  license  from  the  landlord  must 
be  in  writing,  to  give  it  validity  under  the  statute.  McOregor  v. 
Bro^on,  10  N.  Y.  (6  Seld.)  114  ;  Torry  v.  Black,  1  Pars.  Sup. 
Ct.  42  ;  S.  C,  65  Barb.  414. 

Section  4.  What  acts  constitute  waste.  Waste,  as  defined  by 
Blackstone,  is,  "  a  spoil  or  destruction  in  houses,  gardens,  trees, 
or  other  corporeal  hereditaments  to  the  disherison  of  him  that 
hath  the  remainder  or  reversion  in  fee  simple  or  fee-tail."  2  Bl. 
Com.  281.  See,  as  to  what  acts  constitute  waste,  under  the 
Eevised  Statutes,  2  R.  S.  334  (344),  §  1.  It  is  stated  as  a  general 
principle,  that  "  the  law  considers  every  thing  to  be  waste  which 
does  a  permanent  injury  to  the  inheritance."  Co.  Litt.  53,  54. 
Thus,  where  the  value  of  the  land  consists  principally  in  hem- 
lock timber  growing  upon  it,  the  act  of  cutting  such  timber  and 
peeling  the  bark,  when  such-  cutting  is  not  necessary  and  proper 
for  the  purpose  of  cultivation,  is  waste.  Jackson  y.  Brownson, 
7  Johns.  227,  232  ;  People  v.  Albertp,  11  Wend.  161.  Whether  the 
cutting  of  trees  and  timber  in  any  case  is  an  injury  to  the  inherit- 
ance, or  not,  is  necessarily  a  question  of  fact,  and  depends  upon 
the  particular  circumstances  of  each  case.  Jackson  v.  Brown- 
son,  7  Johns.  232  ;  Kiddv.  Bennison,  6  Barb.  9  ;  McCayv.  Wait, 
51  Barb.  225.  But  certain  acts  are,  however,  in  contemplation 
of  law,  per  se  injurious  to  the  freehold,  and  then  the  only  sub- 
ject of  inquiry  is,  whether  such  acts  have  been  committed.  It 
wiU  not  be  left  to  be  determined,  according  to  the  opinions  of 
witnesses,  whether  the  acts  complained  of  caused  such  damage. 
McGregor  v.  Brown,  10  N.  Y.  (6  Seld.)  114.  While  the  law 
prohibits  waste,  it  also  permits  a  reasonable  enjoyment  of  the 
rights  which  are  conferred  by  the  grant.  Thus,  a  tenant  for  life 
of  farming  land  is  entitled  to  cut  down  and  use  so  much  of  the 
standing  timber  on  the  farm  as  may  be  necessary  for  fuel,  etc. 
{Van  Beusen  v.  Toung,  29  N.  Y.  [2  TiJBF.]  9,  30),  and  he  is  not 
bound  to  take  the  trees  which  are  unfit  for  fuel,  nor  is  he  under 
any  obligation  to  procure  such  as  would  cost  more  than  their 
value  to  secure.     Rutherford  v.  Aiken,  2  Pars.  Sup.  Ct.  281. 

So,  although  it  is  a  general  rule  that  the  felling,  by  a  tenant, 
of  any  timber  trees  which,  by  the  custom  of  the  country, 
are  considered  as  timber,  and  which  are  used  for  the  erection  or 
reparation  of  buildings,  is  waste  (2  Bouv.  Diet. ;  Co.  Litt.  53, 
a.  h.;  4  Kent's  Com.  76;  WinsMp^.  Pitts,  3  Paige,  259),  yet 
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tMs  rule  is  not  strictly  applicable  to  a  new  and  unsettled  country. 
McQay  v.  Wait,  51  Barb.  225.  Hence,  where  the  whole  of  a 
farm,  when  leased  for  a  rent,  is  in  a  wUd  and  uncultivated  state, 
with  the  exception  of  a  few  acres,  the  parties  will  be  held  to  have 
intended  that  the  lessee  should  be  at  liberty  to  fell  part  of  the 
timber  in  order  to  fit  the  land  for  cultivation.  But  this  does  not 
authorize  the  lessee  to  destroy  all  the  timber,  and  thereby  irre- 
parably injure  the  premises,  or  permanently  diminish  their 
value.  Rules  of  good  husbandry  require  the  preservation  of  so 
much  of  the  timber  as  is  necessary  to  keep  the  buildings  and 
fences  in  repair,  and  to  supply  the  farm  with  fuel ;  and  if  the 
lessee  or  his  assignees  do  not  leave  sufficient  for  these  purposes 
they  will  be  guilty  of  waste.  Kidd  v.  Dennison,  6  Barb.  9.  See 
McCay  v.  Wait,  51  id.  225 ;  Jackson  v.  Brownson,  7  Johns.  226 
Mooers  v.  Wait,  3  Wend.  107 ;  Cooper  v.  Stower,  9  Johns.  331 
Jackson  v.  Andrew,  18  id.,  431 ;  Doe  v.  Wilson,  11  East,  56 
Hickman  v.  Irvine,  3  Dana  (Ky.),  123. 

For  full  information  on  the  subject,  as  to  what  acts  constitute 
waste,  application  must  be  made  to  works  which  professedly 
treat  of  the  law  relating  to  waste.  A  mere  statement  of  some  of 
the  leading  principles  is  all  that  can  be  expected  in  a  work  on 
practice. 

As  to  the  manner  in  which  any  person  entitled  to  the  possession 
of  lands  or  tenements,  sold  under  execution,  may  use  and  enjoy 
the  same  without  being  deemed  guilty  of  waste,  see  2  R.  S. 
386  (347),  §  22. 


AETICLE  II. 

THE   ACTI02<r   FOE  WASTE   PEOVIDED   BY   THE   CODE. 

Section  1.  Old  form  of  action,  how  far  abolished.  The  old  form 
of  the  action  of  waste  was  abolished  by  the  Code;  but  wrongs 
formerly  remediable  by  an  action  of  waste  are  now  subjects  of 
action  under  the  Code  the  same  as  other  wrongs.  Code,  §  450. 
And  the  provisions  of  the  Revised  Statutes  relating  to  the  action 
of  waste  are  applicable  to  an  action  for  waste  brought  under  the 
Code,  without  regard  to  the  form  of  the  action,  so  far  as  such 
provisions  can  be  applied.  Code,  §  451.  See  St.  John  v.  Pierce, 
22  Barb.  362  ;  Huhhell  v.  Lerch,  62  id.  295  ;  Rodger s  v.  Rodger s, 
11  id.  595.  The  technical  action  of  waste  is  abolished,  and  an 
action,  according  to  the  forms  of  pleading  provided  for  by  the 
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Code,  has  been  substituted  in  lieu  thereof.  Harder  v.  Harder^ 
26  Barb.  409.  And  no  objection  of  a  technical  character  can 
now  be  taken  to  the  form  of  the  proceeding.  Robinson  v.  Wheeler, 
25  N.  Y.  (11  Smith)  252,  260. 

The  right  to  recover  treble  damages  in  actions  of  the  character 
of  the  former  action  of  waste,  as  provided  by  the  Revised  Stat- 
utes (2  E..  S.  335  [345],  §  10),  has  not  been  abrogated  by  the  Code, 
but  is  still  existent.  Robinson  v.  Kinne,  1  Pars.  Sup.  Ct.  60 ; 
Rutherford  v.  Aiken,  3  id.  60. 

Section  2.  Action,  how  commenced.  The  action  for  waste, 
under  the  Code,  is  commenced  in  the  same  manner  as  other 
actions ;  namely,  by  the  service  of  a  summons  and  complaint. 
See  Code,  §§  450,  451,  452. 

Section  3.  Pleadings  in  the  action.  The  action  being  a  substi- 
tute for  the  former  action  of  waste  the  plaintiff  must  aver  all  that 
was  before  requisite  to  sustain  an  action  of  that  nature.  See 
Ellsworth  V.  Putnam,  16  Barb.  565.  And  the  rules  of  the  Code 
as  they  regard  pleadings  are  applicable .  See  Hubbard  v.  Rus- 
sell, 24  Barb.  404. 

It  is  not  necessary  that  the  complaint  in  an  action  of  waste 
should  contain  a  reference  to  the  statute,  or  to  the  provisions  for 
treble  damages,  in  order  to  entitle  the  plaintiff  to  such  damages. 
Robinson  v.  Kinne,  1  Pars.  Sup.  Ct.  60.  And  such  was  the  rule 
formerly.     Carris  v.  Ingalls,  12  Wend.  70. 

The  plaintiff  may  recover  for  negligent  waste,  although  the 
complaint  avers  that  it  was  committed  wrongfully  ;  as,  where  it 
was  averred  in  the  complaint  that  the  defendant  wrongfully  set 
fire  to  and  destroyed  the  wood  shed,  and  it  turaed  out  from  the 
proof  that  he  had  negligently  set  fire  to  it,  and  it  was  burned  up. 
Robinson  v.  WheeUr,  25  N.  Y.  (11  Smith)  252,  259. 

Section  4.  Parties  to  the  action. 

a.  Plaintiffs.  See  ante,  269,  art.  1,  §  2,  where  the  rules  are 
stated  at  length.  The  lessor  or  reversioner,  under  a  lease  of 
lands  for  agricultural  purposes,  has  a  right  of  action  for  the 
injury  done  to  the  inheritance  by  the  wrpngful  removal  of  stone 
from  a  quarry  on  the  land.  Freer  v.  Stotenbur,  34  How.  440  ;  2 
Keyes,  467;  31  How.  638  n;  2  Abb.  Ct.  App.  189  ;  reversing  S. 
C,  36  Barb.  641. 

In  an  action  by  the  remainderman  in  fee,  for  an  injury  done  to 
the  inheritance  by  cutting  timber,  it  is  not  necessary  for  the 
owner  of  the  intei-vening  estate  for  life  or  years  to  unite  as  plain- 
Vox.  V.— 35 
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tiff.  Yan  Beusen  v.  Young,  29  N.  Y.  (2  Tiff.)  9.  In  such  an 
action  the  plaintiff  cannot  recover  for  any  damages  the  life  ten- 
ant may  have  sustained,  by  the  acts  of  the  defendant.  A  separate 
action  in  behalf  of  the  life  tenant  is  the  appropriate  remedy  for 
any  injury  which  he  may  have  suffered.  lb. 
h.  t>efendants.    See  ante,  270,  art.  1,  §  3.    And  see  2  E.  S. 

334  (345),  §§  1,  2,  3. 

Section  5.  Injunction.  The  general  rules  of  equity  forbid  inter- 
ference by  injunction  to  restrain  acts  of  waste  where  relief  may 
be  obtained  in  an  action  at  law ;  nevertheless,  it  is  a  common 
practice  to  resort  to  this  prompt  and  efficacious  remedy  to  restrain 
such  acts  where  the  injury  would  be  irreparable.  Johnson  v. 
White,  11  Barb.  194  ;  Badgers  v.  Rodger s,  id.  595 ;  West  Point 
Iron  Co.  V.  Beymert,  45  N.  Y.  (6  Hand)  703.  See  Vol.  2,  61;  id. 
16,  17;  see,  also,  provisions  of  the  Revised  Statutes  on  this 
subject,  2  R.  S.  336  (347,  348),  §§  18,  19,  23  to  29. 

Section  6.  Trial.  The  statute  provides,  that  if  an  issue  of  fact 
be  joined  in  the  action,  it  shall  not  be  necessary  for  the  jury  to 
view  the  premises  alleged  to  be  wasted,  unless  the  court,  upon 
the  application  of  the  parties,  or  one  of  them,  upon  good  cause 
shown,  shall  make  order  therefor.  If  no  such  order  be  made,  the 
issue  so  joined  shall  be  tried  in  like  manner  as  issues  of  fact  in 
other  actions.  And  in  all  cases  the  jury  that  inquire  of  the  waste 
done  shall  also  assess  the  damages  occasioned  thereby.     2  R.  S. 

335  (345),  §  9. 

Evidence  of  a  parol  consent  by  the  landlord  to  the  acts  of 
waste  complained  of  is  not  admissible  on  the  trial  in  an  action  of 
waste  ;  such  consent  being  a  mere  license,  and  requiring  a  writing 
to  give  it  validity.  McGregor  v.  Brown,  10  IST.  Y.  (6  Seld.)  114 ; 
2  R.  S.  334  (344),  §  1.  See  Torry  v.  BlacTc,  1  Pars.  Sup.  Ct.  42  ; 
Butherford  v.  Aiken,  2  id.  281. 

Section  7.  Judgment. 

a.  In  general.  In  an  action  for  waste  there  may  be  judgment 
for  damages,  forfeiture  of  the  estate  of  the  party  offending,  and 
eviction  from  the  premises.    Code,  §  450. 

If  tl  e  action  be  brought  by  any  other  than  a  joint  tenant,  or 
tenant  in  common,  the  judgment  shall  be  that  the  plaintiff  recover 
the  place  wasted,  and  treble  the  damages  found  by  the  jury.  2 
R.  S.  335  (346),  §  10 ;  BoUnson  v.  Kinne,  1  Pars.  Sup.  Ct.  60. 
And  the  statute  will  not  excuse  a  defendant  from  treble  damages, 
because  he  had  good  reason  to  believe  the  land  to  be  his  own.  lb. 
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If  the  action  be  brought  by  a  tenant  in  common,  or  by  a  joint 
tenant,  against  Ms  co-tenant,  and  the  plaintiff  recover  judgment 
therein,  he  shall  be  entitled,  at  his  election,  either  to  take  judg- 
ment for  treble  the  damages  found  by  the  jury,  or  to  have  parti- 
tion made  of  the  premises  so  held  in  common  or  joint  tenancy. 
2  R.  S.  335  (346),  §  11.  See  proceedings  in  case  he  elect  to  have 
partition.     Id.,  §§  12-16. 

Where  waste  has  been  committed  by  a  vendor  of  land  pend- 
ing a  contract  of  purchase,  by  cutting  down  and  carrying  away 
timber,  or  by  removing  other  valuable  materials  belonging  to 
the  freehold,  the  diminution  in  the  value  of  the  land  is  not  the 
exclusive  measure  of  damages.  In  equity,  every  thing  forming 
part  of  the  inheritance  belongs  to  the  vendee  from  the  date  of 
the  contract,  and  the  rights  and  liabilities  of  the  parties  will  be 
adjusted  upon  that  assumption,  and  the  vendee  is  entitled  to 
recover  the  value  of  the  materials  so  removed.  Worrall  v.  Munn, 
53N.  Y.  (8  Sick.)  185. 

b.  For  forfeiture  and  emotion.  Judgment  of  forfeiture  and 
eviction  shall  only  be  given  in  favor  of  the  person  entitled  to  the 
reversion,  against  the  tenant  in  possession,  when  the  injury  to 
the  estate  in  reversion  shall  be  adjudged  in  the  action  to  be  equal 
to  the  value  of  the  tenant's  estate  or  unexpired  term,  or  to  have 
been  done  in  malice.     Code,  §  452.     See  2  R.  S.  335  (346),  §  10. 

Where  the  complaint  alleged  that  the  defendant  maliciously 
cut  the  timber  oh  the  farm,  and  the  plaintiff  sought  a  forfeiture 
and  eviction,  it  was  held  that  the  defendant  was  entitled  to 
testify  that  he  cut  the  wood  in  good  faith,  believing  he  had  a 
right  to  do  so.     Rutherford^.  Aiken,  2  Pars.  Sup.  Ct.  281. 

When  the  judgment  is  to  be  for  damages,  eviction  and  for- 
feiture, all  the  necessary  facts  to  sustain  such  judgment,  accord- 
ing to  the  provisions  of  the  Revised  Statutes,  should  be  averred, 
proved  and  found.  Langv.  WilbraTiam,  2  Duer,  l71;  Harder 
V.  Harder,  26  Barb.  409.  In  such  case,  the  jury  should  desig- 
nate the  place  alleged  to  be  wasted  and  the  amount  of  damage; 
and  if  the  plaintiff  fails  to  prove  that  the  injury  to  his  estate  is 
equal  to  the  value  of  the  defendant's  estate,  he  cannot  have  judg- 
ment to  recover  the  place  wasted  and  treble  damages,  for  such 
an  allegation  in  the  complaint  is  not  admitted  by  the  default  of 
the  defendant.  lb. 

Section  8.  Judgment,  how  enforced.  See  provisions  of  Revised 
Statutes  in  relation  thereto.     2  R.  S.  335-^338. 


CHAPTER  VII. 

NUISANCE. 
AKTICLE  I. 

EEMEDT  A.GAIKST  NUISANCE   PEIOE  TO  THE   CODE. 

Section  1.  When  the  action  would  lie.  Under  the  former  prac- 
tice in  this  State,  prior  to  the  adoption  of  the  Code,  the  law  pro- 
vided two  remedies  against  the  erection  or  continuance  of  a 
private  nuisance.  First,  by  an  action  on  the  case;  and  second, 
by  writ  of  nuisance.  These  remedies  were  of  common-law 
origin,  the  latter  being  what  was  formerly  termed,  at  common 
law,  an  assize  of  nuisance,  and  it  was  retained  as  a  remedy,  in  a 
modified  form,  by  the  provisions  of  the  Revised  Statutes.  2  E. 
S.  332  (343).  The  remedy  by  action  on  the  case  was,  however,  the 
one  usually  resorted  to,  and  the  writ  of  nuisance  was  said  to  be 
an  obsolete  proceeding,  and  not  to  be  encouraged  by  the  court. 
McFarlan  v.  Townsend,  17  Wend.  440. 

No  action  would  lie  for  a  public  or  common  nuisance.  See  3 
Broom  &  Had.  Com.  290 ;  3  Bl.  Com.  219.  But  to  this  rule 
there  was  an  exception  in  favor  of  any  private  person  who  suf- 
fered some  extraordinary  damage  from  such  nuisance,  in  which 
case  he  was  entitled  to  his  action.  Id.  And  it  was  held,  by  our 
former  court  for  the  correction  of  errors,  that  every  person 
who  suffered  actual  damage,  whether  direct  or  consequential, 
from  a  common  nuisance,  might  maintain  an  action  for  his  own 
particular  injury.  Lansing  v.  Smith,  4  Wend.  9.  See  Pierce 
V.  Bart,  7  Cow.  609. 

One  who  sustains  damage  peculiar  to  himself,  from  a  common 
nuisance,  may  maintain  an  action  against  the  person  erecting 
or  maintaining  the  nuisance,  although  a  like  injury  has  been 
sustained  by  numerous  other  persons.  Francis  v.  ScTioellkopf, 
53  N.  Y.  (8  Sick.)  152. 

As  it  regarded  a  private  nuisance,  the  rule  was  stated  to  be 
that  "it is  not  necessary  to  a  right  of  action  that  the  owner 
should  be  driven  from  his  dwelling.  It  is  enough  that  the  en- 
joyment of  life  and  property  has  been  rendered  uncomfortable." 
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MsTi  V.  Dodge,  4  Denio,  311,  316.  See  CatUn  v.  Valentine,  9 
Paige,  575.  This  rule  has  been  approved  in  very  recent  decisions. 
See  McEeon  v.  See,  51  N.  Y.  (6  Sick.)  306,  307;  S.  C,  10  Am. 
E.  659;  Campbell  v.  Seaman,  2  Pars.  Sup.  Ct.  231.  And  see 
Tipping  v.  St.  Helenas  Smelting  Co.,  116  Eng.  Com.  L.  (4  B.  & 
S.)  608,  616,  1093;  Bamford  v.  Turnley,  113  id.  (3  id.)  62. 

Section  2.  Nature  of  the  relief  ohtainahle.  By  an  action  on 
the  case  for  damages,  the  party  injured  could  only'  recover 
satisfaction  for  the  injury  sustained,  but  could  not  thereby  re- 
move the  nuisance.  3  Bl.  Com.  220  ;  3  Broom  &  Had.  Com.  291; 
2  Burr.  Pr.  360.  He  might,  however,  proceed  by  writ  of  nuisance 
under  the  provisions  of  the  Kevised  Statutes,  2  R.  S.  332  (343), 
and  have  the  nuisance  removed  or  abated,  as  well  as  recover 
damages.  2  Burr.  Pr.  360  ;  3  Bl.  Com.  221,  222  ;  3  Broom  & 
Had.  Com.  291.  So,  he  might  file  his  bill  in  equity  to  restrain  it, 
and,  as  incident  to  such  relief,  recover  the  damages  suffered  by 
reason  of  the  nuisance.  Yan  Bergen  v.  Yan  Bergen,  2  Johns. 
Ch.  272 ;  Peck  v.  Elder,  3  Sandf.  129,  note;  Mulligan  v.  Elias, 
12  Abb.  N.  S.  259;  Howard  v.  Lee,  3  id.  281.  See  Hudson  v. 
Caryl,  44  N.  Y.  (5  Hand)  553  ;  Parker  v.  Laney,  1  Pars.  Sup. 
Ct.  590. 

ARTICLE  II. 

REMEDY   tnSTDEK   THE    CODE. 

Section  1.  How  far  the  Code  has  affected  the  remedy.  The  writ 
of  nuisance  is  abolished  by  the  Code,  section  454,  and  injuries  here- 
tofore remediable  by  such  writ  are  subjects  of  action,  as  other 
injuries,  and  in  such  action  there  may  be  judgment  for  damages, 
or  for  the  removal  of  the  nuisance,  or  both.  Code,  §  453.  The 
action  authorized  to  be  brought  under  this  section  of  the  Code 
is  a  substitute  for  the  statute  remedy  by  writ  of  nuisance,  and  is 
not  in  the  nature  of  an  action  on  the  case  solely  for  damages. 
It  accomplishes  all  that  might  have  been  formerly  obtained  by 
the  writ  of  nuisance.  See  Ellsworth  v.  Putnam,  16  Barb.  565. 
The  remedy  in  equity  which  an  injured  party  had  to  restrain  a 
nuisance  has  not  been  taken  away,  but  still  exists.  Parker  v. 
Laney,  1  Pars.  Sup.  Ct.  590  ;  and  the  only  change  wrought  by 
the  Code  was  the  substitution  of  an  ordinary  action  for  both  the 
removal  of  the  nuisance  and  the  recovery  of  the  damages  occa- 
sioned by  it.    Hudson  v.  Caryl,  44  N.  Y.  (5  Hand)  553. 
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Section  3.  When  the  action  lies.  A  nuisance,  as  defined  by 
Blackstone,  "  signifies  any  thing  that  worketh  hurt,  inconven- 
ience or  damage."  3  Bl.  Com.  215  ;  3  Broom  &  Had.  283.  And 
a  nuisance,  as  applied  to  real  property,  is  defined  to  be,  "any 
thing  done  to  the  hurt  or  annoyance  of  the  lands,  tenements  or 
hereditaments  of  another."  Id..  In  order  to  a  right  of  action, 
it  is  not  necessary  that  the  owner  should  be  driven  from  his 
dwelling  ;  but  it  is  enough  that  the  enjoyment  of  life  and  prop- 
erty has  been  rendered  uncomfortable.  F'ish  v.  Dodge,  4 
Denio,  316  ;  HutcMns  v.  Smith,  63  Barb.  251.  And  to  sustain 
the  action,  it  is  sufficient  to  show  that  the  premises  affected  can- 
not be  enjoyed  without  danger  to  health,  or  that  their  value  is 
substantially  impaired  by  the  nuisance.  Campbell  v.  Seaman,  2 
Pars.  Sup.  Ct.  231.  See  McKeon  v.  See,  51  N.  Y.  (6  Sick.)  306, 
307.  Thus,  where  one  carried  on  the  business  of  finishing  steam 
boilers  in  the  compact  part  of  a  city,  whereby  the  occupant  of 
an  adjoining  dwelling  was  annoyed  by  the  noise  and  dust,  it 
was  held,  that  such  occupant  might  maintain  an  action  against 
the  manufacturer.  Ms7i  v.  Dodge,  4  Denio,  316.  So,  where 
the  defendant's  machinery  was  run  by  steam  power,  and  its 
operation  produced  a  jarring  and  shaking  of  plaintiff's  build- 
ings to  their  injury,  and  to  the  annoyance  of  the  occupants,  the 
action  was  sustained.  3fcKeon  v.  See,  4  Rob.  449  ;  S.  C,  8  Alb. 
L.  J.  107 ;  S.  C.  affirmed,  51  N.  Y.  (6  Sick.)  300. 

Even  without  malicious  intent,  throwing  dirt  and  stones  on  the 
premises  of  another,  by  blasting  rocks  on  one' s  own  land.  Hay 
V.  The  Cohoes  Company,  2  N.  Y.  (2  Comst.)  159.  Overflowing  a 
neighbor's  premises  by  collecting  rain  too  near  them  on  one's 
own.  Bellows  v.  Sackett,  15  Barb.  96  ;  Foot  v.  Bronson,  4  Lans. 
47.  Permitting  a  stranger  to  disturb  the  soil  on  one' s  own  premi-, 
ses,  so  as  to  allow  it  to  descend  upon  a  neighbor's  {Gardner  v. 
Heartt,  2  Barb.  165),  are  all  acts  of  injury  to  a  neighbor  for 
which  an  action  will  lie  by  the  latter.  See  Radcliff  v.  Mayor 
of  Brooklyn,  4  N.  Y.  (4  Comst.)  195.  So  where  one  erects  a 
building  upon  the  line  of  his  own  premises,  so  that  the  eaves  or 
gutters  project  over  the  land  of  his  neighbor,  an  action  for  a 
nuisance  is  the  appropriate  remedy.  Aiken  v.  Benedict,  '39 
Barb.  400.  See  Hoffman  v.  Armstrong,  46  id.  337 ;  S.  C. 
affirmed,  48  N.  Y.  (3  Sick.)  201.  An  injury  to  a  neighbor' s  ^oMse, 
by  excavating  on  one' s  own  soil,  is  not  actionable.  Panto7c  v. 
Holland,  17  Johns.  92  ;  although  if  it  affected  the  natural  soil  it 
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would  be.  Farrand  v.  MarsTiall,  21  Barb.  409.  See  Losee  v. 
Buchanan,  61  Barb.  86, 107.  So,  burning  one's  own  fallow  land 
is  a  legal  mode  of  using  it,  and  a  neighbor  is  bound  to  protect 
himself  against  the  spreading  of  a  fire  kindled  for  the  purpose. 
ClarTc  v.  Foot,  8  Johns.  421  ;  Stuart  v.  ITawley,  22  Barb.  619  ; 
Bennett  v.  Scutt,  18  id.  347.  See  Calkins  v.  Barger,  44  Barb. 
424  ;  Losee  v.  Buchanan,  51  N!  Y.  (6  Sick.)  476. 
X  A  telegraph  company  which  lays  a  wire  cable  across  the  chan- 
nel of  a  river,  in  such  a  manner  that  it  rubs  the  keels  of  vessels, 
though  no  vessel  is  obstructed  while  passing  over  it,  is  not  liable 
to  an  action  even  though  the  plaintiflP  s  vessel  was  injured  at  one 
time  in  passing  over  it.  Blanchard  v.  Western  Union  Telegraph 
Co.,  3  Pars.  Sup.  Ct.  775.  So  obstructions  in  a  navigable  river, 
made  in  aid  of  commerce,  which  do  not  materially  iw^VlVq  ivQQ 
navigation,  are  not  nuisances.  Delaware  and  Hudson  Canal 
Co.  V.  Lawrence,  2  Hun.  163. 

To  entitle  one  to  maintain  an  action  for  private  damages  in  a 
case  of  public  nuisance  it  is  not  sufficient  that  he  be  incommoded 
in  the  same  manner  as  the  rest  of  the  public,  but  he  must  sus- 
tain som-e  private  and  peculiar  injury  and  specific  damage. 
Lansing  v.  Smith,  8  Cow.  146 ;  S.  C.  affirmed,  4  Wend.  9  ;  Fierce 
V.  Lart,  7  Cow.  609.  But  no  matter  how  numerous  the  persons 
may  be  who  have  sustained  this  peculiar  injury  or  damage,  each 
is  entitled  to  compensation  for  his  injury,  and  has  a  cause  of 
action  against  the  person  erecting  or  maintaining. the  nuisance. 
Francis  v.  SchoellTcopf,  53  N.  Y.  (8  Sick.)  152. 

Section  3.  How  and  when  commenced.  The  action  authorized  by 
the  Code,  section  454,  as  a  remedy  against  nuisance,  is  brought 
as  other  actions  are,  and  is  governed  by  all  the  rules  of  the  Code 
.in  regard  to  amendments,  the  principles  of  pleading,  the  rules  in 
regard  to  parties,  etc.  See  HuHbard  v.  Russell,  24  Barb.  404. , 
In  order  to  maintain  the  action  it  is  necessary  to  show  that,  before 
its  commencement,  the  defendant  (if  not  the  original  creator)  had 
notice  or  knowledge  of  the  existence  of  the  nuisance.  Huhbard 
V.  Russell,  24  Barb.  404 ;  Conhocton  Stone  Road  v.  Buffalo,  N. 
T.  and  Brie  R.  R.  Co.,  51  N.  Y.  (6  Sick.)  573,  but  it  is  not  nec- 
essary to  prove  a  request  to  abate  it.  Id. ;  Brown  v.  Cayuga  and 
Sus.  R.  R.  Co.,  12  N.  Y.  (2  Kern.)  486.  No  particular  form  of 
notice  or  request  seems  to  be  required.  It  may  be  either  written 
or  oral,  clearly  informing  the  party  to  be  affected  by  it  of  the 
existence  of  the  nuisance,  and  of  the  desire  of  the  party  injured 
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to  have  it  removed,  so  that  the  person  to  whom  it  is  addressed 
shall  fully  understand  the  ground  of  complaint,  and  that  the 
party  giving  it  is  unwilling  to  have  it  continue.  See  Ang.  on 
Water-courses,  §§  403,  403  a. 

Section  4.  Parties  to  the  action.  Different  persons,  owning 
separate  tenements  injuriously  affected  by  a  nuisance,  may  unite 
in  a  single  action  for  its  removal,  or  to  be  relieved  from  it.  Iteid 
V.  Gifford,  Hopk.  416  ;  Murray  v.  Ray,  1  Barb.  Ch.  59 ;  Brady; 
V.  WeeTcs,  8  Barb.  157 ;  PecTc  v.  Mder,  3  Sandf.  128 ;  If'oot  v. 
Bronson,  4  Lans.  47.  So,  each  one  of  several  persons  who  con- 
tinue a  nuisance  is  responsible  for  it,  and  he  may,  as  in  all  cases 
of  wrong,  be  sued  alone  or  with  the  other  wrong-doers.  Irvine 
V.  Wood,  51  N.  Y.  (6  Sick.)  224 ;  affirming  S.  C,  4  Kobt.  138. 

Where  the  action  is  to  abate  the  nuisance  it  must  be  brought 
by  the  owner  of  the  freehold  affected  by  the  nuisance  at  the 
time  when  the  several  acts  complained  of  were  committed  ;  and 
the  action  must  be  against  the  owners  in  fee  in  cases  where  it  is 
brought  to  abate  the  nuisance.  Hess  v.  Buffalo  and  Niagara 
Falls  R.  H.  Co.,  29  Barb.  391 ;  Brown  v.  Cayuga  and  Susque- 
hanna B.  R.  Co.,  12  N.  Y.  (2  Kern.)  486;  Hubbard  v.  Russell, 
24  Barb.  404 ;  HutcMns  v.  Smith,  63  id.  251.  See  2  R.  S.  332 
(343),  §  2. 

A  tenant  for  years,  not  being  the  owner  in  fee  of  the  premises, 
may  bring  an  equitable  action  to  abate  a  public  nuisance  specially 
injurious  to  himself,  although,  prior  to  the  Code,  his  only  remedy, 
by  way  of  action,  would  have  been  that  of  a  special  action  on 
the  case  for  the  recovery  of  damages.  Knox  v.  Mayor  of  New 
YorJc,  38  How.  67;  S.  C,  55  Barb.  404. 

Section  5.  Pleadings. 

a.  Complaint.  The  complaint  in  this  action  is  required  to 
contain  every  thing  that  was  requisite  to  sustain  an  action  under 
the  statute  writ  of  nuisance.  See  Ellsworth  v.  Putnam,  15  Barb. 
565.  Thus,  for  an  injury  to  the  plaintiff's  land  by  the  erection 
of  a  nuisance  upon  land  in  the  possession  of  the  defendants,  the 
complaint  should  allege  that  the  plaintiff  was  the  owner  of  the 
freehold  affected  by  the  nuisance  at  the  time  the  acts  complained 
of  were  committed ;  and  that  the  defendants  were  tenants  of  the 
freehold  of  the  land  whereon  the  nuisance  was  erected.  Ells- 
worth v.  Putnam,  16  Barb.  565  ;  Hutchins  v.  Smith,  68  id.  251, 
and  see  other  cases  cited  above.  The  complaint  may  ask  for 
relief  by  a  perpetual  injunction  restraining  the  defendants  from 
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SO  using  their  property  as  to  annoy  the  plaintiff  and  prevent  the 
enjoyment  of  his  premises,  and  for  damages,  as  incidental  to  such 
equitable  relief.  HutcMns  v.  Smith,  63  Barb.  251.  See  Davis 
V.  Lamberton,  56  id.  480  ;  Williams  v.  i\r.  Y.  Central  JR.  H.  Co., 
16  N.  Y.  (2  Smith)  97,  111. 

The  rules  of  the  Code  in  regard  to  amendments  are  applicable 
in  this  action,  and  the  power  to  amend  the  complaint  to  conform 
■  it  to  the  facts  proved  is  conferred  by  section  173.  See  Hubbard 
V.  Russell,  24  Barb.  404. 

b.  Answer.  The  answer  may  set  up  any  legal  defense  which 
the  defendant  may  have  to  the  alleged  cause  of  action. 

Section  6.  Trial. 

a.  When  a  jury  trial  a  matter  of  right.  Where  the  action  is 
brought  to  abate  a  nuisance,  and  recover  the  damages  occasioned 
thereby,  a  trial  by  jury  may  be  demanded  as  a  matter  of  right. 
Hudson  V.  Caryl,  44  N.  Y.  (5  Hand)  553.  See  Davis  v.  Morris,  36 
N.  Y.  (9  Tiff.)  569,  573.  But  a  defendant  has  not  an  absolute 
legal  right  to  have  the  facts,  upon  which  the  plaintiff's  claim  for 
equitable  relief  depends,  tried  by  a  jury.  The  mode  of  trial,  in 
such  cases,  is  a  matter  of  discretion  with  the  court,  and  its  decision, 
in  respect  thereto,  is  not  reviewable.  Colman  v.  Dixon,  50  N.  Y. 
(5  Sick.)  572.  See  ParTcer  v.  Laney,  1  Pars.  Sup.  Ct.  590.  So,  a 
defendant  has  no  absolute  right  to  a  preliminary  order  settling 
issues  in  an  action  for  equitable  relief  to  be  tried  by  a  j  ury.  A  re- 
fusal to  grant  such  an  order  does  not  necessarily  deprive  the  de- 
fendant of  his  right  to  such  trial.  If  he  has  that  right,  and  the  cause 
is  brought  to  trial  before  the  court  without  a  jury,  the  defendant 
may  then  object,  and  it  will  be  the  duty  of  the  court  to  order  the 
cause  to  be  tried  by  a  jury.  If  the  court  refuse  so  to  do,  and 
proceed  to  award  damages,  the  defendant's  remedy  is  by  appeal 
from  the  judgment.  Colman  v.  Dixon,  50  N.  Y.  (5  Sick.)  572. 
See  Barlow  v.  Scott,  24  N.  Y.  (10  Smith)  40. 

b.  Waiver  of  jury  trial.  In  a  case  where  the  defendant  might 
have  had  the  issues  tried  by  a  jury,  had  he  chosen  to  have  them 
settled  under  the  rule;  but,  if,  instead  of  this,  they  are  brought  to 
a  hearing  before  the  court,  without  objection,  the  defendant  will 
be  held  to  have  waived  a  trial  by  jury.  N.  Y.  and.  N.  H.  R.  R. 
Co.  v.  Schuyler,  34  N.  Y.  (7  Tiff.)  30,  46;  Bradley  v.  Aldrich, 
40  N.  Y.  (1  Hand)  504;  Townsend  v.^  Hendricks,  40  How.  143. 
And  when  the  action  is  tried  by  the  court,  the  findings  of  the  court 

are  to  stand  in  the  place  of  a  verdict  of  a  jury.    Davis  v.  Lam- 
VoL.  Y.— 36 
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lertson,  56  Barb.  480.;  McKeon  v.  See,  4  Kob.  449;  S.  C.  affirmed, 
51  N.  Y.  (6  Sick.)  300;  Hutchins  v.  Smith,  63  Barb.  351. 

Section  7.  Judgment. 

a.  What  judgment  map  he  ginen.  If,  in  an  action  for  a  nui- 
sance, the  court  or  the  jury  reaches  the  conclusion  that  the  plain- 
tiff's rights  have  been  invaded  by  the  acts  of  the  defendant,  and 
that  the  latter  has  been  guilty  of  maintaining  a  nuisance,  the 
plaintiff  will  be  entitled  to  judgment  for  damages,  or  for  the  re- 
moval of  the  nuisance,  or  both.  Code,  §  454;  Hutchins  v.  Smith, 
63  Barb.  251. 

The  fact  that  the  plaintiff  might  have  abated  the  nuisance,  but 
did  not,  is  no  ground  for  mitigation  of  damages.  White  v. 
Ohapin,  102  Mass.  138. 

Where  one  maintains  a  nuisance  on  his  lands,  which  renders 
the  premises  of  his  neighbor  disagreeable  and  uncomfortable, 
the  proper  measure  of  damages  is  the  difference  in  the  rental 
value,  when  free  from  the  effects  of  the  nuisance,  and  when  subject 
to  it.    Francis  v.  SchoellJcopf,  53  N.  Y.  (8  Sick.)  152. 

Section  8.  Judgment,  how  enforced.  If  the  judgment  be  for 
damages,  it  may  be  enforced  by  execution,  as  judgments  for 
damages  in  other  actions,  as  to  which  see  ante,  Vol.  4,  pp.  1-210. 
But  where  the  judgment  is  for  the  removal  of  the  nuisance,  a 
certified  copy  of  it  may  be  served  upon  the  party  against  whom 
it  is  given,  or  the  person  or  officer  who  is  required  thereby,  or 
by  law,  to  obey  it,  and  his  obedience  thereto  enforced.  If  he 
refuse,  he  may  be  punished  by  the  court  as  for  a  contempt.  Code, 
§  285. 

Section  9.  Proceedings  on  default.  It  is  provided  by  the  Ee- 
vised  Statutes  that,  in  case  the  defendant  does  not  appear,  or 
makes  default  after  appearance,  a  writ  of  inquiry  will  be  issued 
to  the  sheriff  of  the  proper  county,  commanding  him  to  go  to 
the  place  where  the  nuisance  is  alleged  to  exist,  and  by  the  ver- 
dict of  a  jury,  to  inquire  thereof  and  of  the  damages  occasioned 
thereby,  and  on  the  return  of  such  inquest,  judgment  will  be 
rendered  for  the  plaintiff.  2  R.  S.  333  (343),  §  5.  The  jury  that 
inquire  of  the  nuisance  will  also,  if  they  find  for  the  plaintiff, 
assess  the  damages  occasioned  thereby.  Id. ,  §  6. 

Section  10.  Provisional  remedies.  As  to  the  cases  in  which  a 
court  of  equity  will  interfere  by  injunction  to  prohibit  an  alleged 
nuisance,  see  ante.  Vol.  2,  pp.  19,  39. 
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CHAPTER  VIII. 

REDEMPTION  OF  REAL  ESTATE. 
ARTICLE  I. 

ACTIONS   TO   EEDEEM   MOETGAGED    PREMISES. 

Section  1.  In  general.  Proceedings  to  redeem  premises  from 
sale  on  execution  have  been  fully  discussed  in  a  previous  chap- 
ter. Ante,  Vol.  4,  pp.  94, 113.  Under  the  present  head,  it  is  pro- 
posed to  treat  of  the  proceedings  in  actions  to  redeem  mortgaged 
premises.  Before  entering,  however,  upon  the  subject  of  the  pro- 
ceedings proper,  it  should  be  remarked  that  the  well-established 
doctrine  in  equity  is,  that  the  mortgage  is  a  mere  security  for 
the  debt,  and  only  a  chattel  interest;  and  that  until  a  decree  of 
foreclosure,  the  mortgagor  continues  the  real  owner  of  the  fee. 

The  equity  of  redemption  is  considered  to  be  the  real  and 
beneficial  estate,  tantamount  to  the  fee  at  law;  and  it  is  accord- 
ingly held  to  be  descendible  by  inheritance,  devisable  by  will 
and  alienable  by  deed,  precisely  as  if  it  were  an  absolute  estate 
of  inheritance  at  law  in  the  mortgagor.  4  Kent's  Com.  159.  It 
is  also  subject  to  dower.  Mills  v.  Van  VoorMs,  10  Abb.  152; 
S.  C,  20  N.  Y.  (6  Smith)  412.'  And  under  the  Revised  Statutes  it 
is  vendible  as  real  property  on  an  execution  at  lavf,  although  it 
cannot  be  sold  under  a  judgment  at  law  for  a  mortgage  debt. 
2  R.  S.  368  (382),  §  31;  Trimm  v.  Mar/tTi,  3  Lans.  509. 

Section  2.  Who  may  maintain  an  action  to  redeem.  The  right 
to  redeem  is  technically  called  the  equity  of  redemption  ;  and  at 
any  time  (within  the  period  of  limitation  hereafter  mentioned) 
before  the  equity  of  redemption  is  absolutely  barred  and  fore- 
closed, the  mortgagor  is  entitled  to  redeem  the  mortgaged  premi- 
ses, and  thus  clear  them  from  the  incumbrance  upon  them. 
And  this  right  also  extends  to  his  grantees,  assignees,  heirs, 
devisees,  and  to  every  other  person  who  has  acquired  any 
interest  in  or  a  legal  or  equitable  lien  upon  the  lands ;  and,  there- 
fore, a  tenant  in  dower,  or  jointress,  a  tenant  by  the  curtesy,  a 
remainderman  and  reversioner,  a  judgment  creditor,  and  every 
other  incumbrancer,  unless  he  be  an  incumbrancer  ^ew^^ew^e  lite, 
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may  insist  upon  a  redemption.  4  Kent's  Com.  162  ;  2  Story' sEq. 
Jur.  291.     See  Grant  v.  Duane,  9  Johns.  591. 

A  subsequent  mortgagee  possesses  the  right  to  redeem  the 
mortgaged  premises  as  against  a  prior  one,  or  any  person  claim- 
ing under  or  through  him,  such  as  a  purchaser  at  a  sale  under 
the  prior  mortgage  where  the  subsequent  mortgagee  has  not  been 
made  a  party  to  the  action.  Haines  v.  Beach,  3  Johns.  Ch.  460. 
And  a  wife,  having  an  inchoate  right  of  dower  in  the  equity  of 
redemption,  even  where  the  mortgage  is  given  for  a  portion  of 
the  purchase-money,  may,  on  the  death  of  her  husband,  redeem 
the  premises  by  payment  of  the  mortgage  debt ;  and  a  foreclos- 
ure of  the  mortgage  in  the  life-time  of  her  husband,  by  a  suit  in 
which  she  was  not  a  party,  will  not  cut  off  her  right  of  redemp- 
tion. Mills  V.  VanVoorhies,  20  N.  Y.  (6  Smith)  412 ;  S.  C,  10 
Abb.  152  ;  Wheeler  v.  Morris,  2  Bosw.  524. 

The  right  to  redeem  is  a  right  inherent  in  the  land,  binding  all 
persons  coming  in  under  the  mortgagor.  1  Pow.  on  Mort.  251. 
And  it  is  a  right,  of  which  no  one  can  be  deprived  against  his 
consent,  without  due  process  of  law,  affording  him  an  oppor- 
tunity of  exercising  it  if  he  deems  it  advantageous  to  his  own 
interest ;  hence,  foreclosure  of  a  mortgage,  and  the  deed  executed 
to  the  purchaser  in  pursuance  thereof,  are  a  bar  only  between 
the  parties  to  the  action  or  proceeding.  As  to  any  other  person 
having  a  right  to  redeem  and  not  made  a  party  it  is  a  nullity. 
Miner  v.  Beelcman,  42  How.  33  ;  S.  C,  1  Jones  &  Sp.  67 ;  11  Abb. 
N.  S.  147;  S.  C.  reversed,  50  N.  Y.  (5  Sick.)  337;  14  Abb.  N.  S. 
1,  but  not  on  this  point,  which  is  approved.  As  against  such 
party  the  mortgagee  (or  purchaser  at  the  sale  who  succeeds  to 
his  rights)  acquires,  upon  obtaining  possession  of  the  premises 
in  a  manner  binding  upon  the  owner  of  the  fee,  the  rights  of  a 
mortgagee  in  possession  only,  with  a  mere  lien  for  the  mortgage 
debt,  and  is  liable,  consequently,  to  account  for  the  profits.  Pea- 
lody  V.  Roberts,  47  Barb.  91 ;  Brainard  v.  Oooper,  10  N".  Y.  (6 
Seld.)  356 ;  Winehrenner  v.  Johnson,  7  Abb.  N.  S.  202.  And 
such  party  is  entitled  to  redeem,  upon  payment  of  the  mortgage 
debt,  principal  and  interest,  without  paying  the  costs  of  the  pre- 
vious foreclosure.  Gage  v.  Brewster,  31  N.  Y.  (4  Tiff.)  218.  This 
rule  is  adhered  to,  notwithstanding  the  fact  that,  as  a  general 
rule,  a  decree  of  foreclosure,  which  is  binding  upon  the  owner  of 
the  fee,  extinguishes  the  mortgage,  and  that  after  a  sale,  in  pur- 
suance of  the  decree,  neither  the  mortgage  nor  the  judgment  is 
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any.  longer  a  lien  upon  the  premises.  Miner  y.  BeeJcTnan,  42 
How.  33  ;  S.  C,  1  Jones  &  Sp.  67  ;  11  Abb.  N.  S.  147;  S.  C.  re- 
vefsed,  50  N.  Y.  (5  Sick.)  837;  14  Abb.  N.  S.  1. 

Section  3.  When  action' may  he  brought.  The  action  to  redeem 
mortgaged  premises  is  a  purely  equitable  remedy  under  the 
Code,  and  must  be  brought  within  ten  years  after  the  cause  of 
action  has  accrued.  Code,  §  97.  And  the  cause  of  action  accrues 
at  the  time  of  entry  of  the  mortgagee  under  claim  of  title,  and 
the  statute  then  begins  to  run.  HvMell  v.  Sibley,  50  N.  Y. 
(5  Sick.)  468;  Miner  v.  BeeTcman,  id.  337;  S.  C,  14  Abb. 
N.  S.  1;  reversing  S.  C,  11  id  147;  1  Jones  &  Sp.  67;  43 
How.  88. 

No  length  of  time  is  a  bar  to  a  redemption  where  there  is  fraud 
in  the  transaction  ;  or  where  the  parties  at  the  time  have  agreed 
that  the  mortgagee  is  to  enter  and  keep  possession  until  he  is 
paid  out  of  the  profits.  MaiTcs  v.  Pell,  1  Johns.  Ch.  594.  Or,  if 
the  mortgagee  in  possession  shows  that  such  possession  is  under 
and  by  virtue  of  a  mortgage,  not  claiming  the  fee.  2  Barb.  Ch. 
Pr.  199  ;  Miner  v.  BeeTcman,  50  N.  Y.  (5  Sick.)  337;  S.  C,  14 
Abb.  K  S.  1. 

Section  4.  Parties.  • 

a.  Plaintiffs.  When  the  action  to  redeem  is  brought  against 
a  mortgagee,  or  his  assignee  in  possession,  the  owner  of  the 
equity  of  redemption,  that  is,  the  mortgagor,  or  his  grantee,  is 
the  proper  party  plaintiff.  Story's  Eq.  PI.  170.  If  he  be  dead, 
and  the  mortgage  be  in  fee,  his  heirs  or  devisees  are  the  proper 
parties  plaintiff.  lb.;  Sutherland  v.  Rose,  47  Barb.  144  ;  and  if 
a  mortgage  of  a  term  for  years  only,  then  the  personal  repre- 
sentatives of  the  mortgagor.  lb. 

If  it  be  claimed  that  part  of  the  mortgage  has  been  paid  in  the 
life-time  of  the  mortgagor,  the  personal  representatives,  as  well 
as  the  heir  or  devisee,  must  be  made  parties  plaintiff  in  order  to 
take  an  account  of  what  is  due  on  the  mortgage.  2  Barb.  Ch. 
Pr.  196  ;  or,  in  case  of  refusal,  they  may  be  made  defendants, 
the  reason  being  stated  in  the  complaint.    lb.  ;  Code,  §  119. 

If  a  portion  of  the  premises  have  been  conveyed  by  the  mort- 
gagor, his  grantee  is  entitled  to  redeem,  but  he  is  not  entitled  to 
an  absolute  deed  of  the  whole  mortgaged  premises.  Pearce  v. 
Morris,  L.  R.,  5  Ch.  App.  227,  230.  And  a  second  mortgagee 
may  redeem  a  prior  mortgage  and  be  subrogated  to  the  mortga- 
gor's rights  thereunder.    Pardee  v.  Yan  Anken,  3  Barb.  534  ; 
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S.  C,  6  N.  Y.  Leg.  Obs.  378  ;  Jenkins  v.  Continental  Ins.  Co.,  12 
How.  66.  And  so  may  a  judgment  creditor  before  sale  on  his 
judgment.  DacTiy  v.  Bennett,  7  How.  375.  But  a  mere  surety 
is  not  entitled  to  redeem.  EUswortK  v.  LocJcwood,  42  N.  Y. 
(3-Hand)  89.     See  Moak's  Van  Santv.  PL  412. 

Where  the  equity  of  redemption  has  been  conveyed  to  assign- 
ees, or  other  trustees,  for  the  benefit  of  creditors,  they  are  the 
proper  parties  plaintiffs  in  the  action,  without  making  the,  credi- 
tors parties,  unless  such  trustees  collude  with  the  mortgagee,  or 
refuse  to  act  or  are  insolvent ;  in  which  case  the  creditors,  or,  if 
they  are  numerous,  one  or  more  of  them,  for  the  benefit  of  all, 
may  bring  the  action,  making  the  trustees  parties  defendants.  2 
Barb.  Ch.  Pr.  196  ;  Code,  §  119. 

b.  Defendant.  The  mortgagee  in  possession  is  the  only 
necessary  or  proper  party  where  there  is  no  other  outstanding 
interest  under  him.  But  if  such  mortgagee  has  made  an  absolute 
sale  and  conveyance  of  the  premises,  the  purchaser  must  be 
joined  with  him  as  defendant.  Dias  v.  Merle,  4  Paige,  259 ; 
'Davis  V.  Duffie,  18  Abb.  360 ;  Winslow  v.  ClarTc,  47  JST.  Y.  (2 
Sick.)  261.  If  the  mortgagee  has  not  assigned  his  whole  interest 
in  the  mortgaged  property,  he  is  a  necessary  party  with  his 
grantee  to  an  action  to  redeem ;  and  so,  where  he  is  otherwise 
interested  in  the  mortgaged .  premises.  Norrish  v.  Marshall,  5 
Mad.  475  ;  Roiart  v.  Abbot,  2  P.  Wms.  643. 

If  the  mortgage  is  in  fee,  and  the  mortgagee  is  dead,  the  heir  at 
law  of  the  mortgagee,  or  other  person  in  whom  the  estate  is 
vested  by  devise  or  otherwise,  must  be  made  a  party,  because  he 
has  the  legal  title  and  is  bound  by  the  judgment ;  and  the  per- 
sonal representatives  of  the  mortgagee  must  also  be  parties, 
because,  generally,  they  are  entitled  to  the  mortgage  money  when 
paid,  as  it  is  to  be  returned  to  the  same  fund  out  of  which  it 
came.  Story's  Eq.  PL  172  ;  Anonymous,  2  Freem.  52  ;  2  Barb. 
Ch.  Pr.  197. 

If  the  mortgage  is  for  a  term  of  years,  created  by  the  owner  of 
the  fee,  the  personal  representative  of  the  mortgagee  only,  without 
the  heir  at  law,  is  the  proper  party  ;  for  he  alone  is  interested  in 
the  term,  unless  the  term  has  been  disposed  of  in  favor  of  third 
persons,  in  which  case  they  also  should  be  made  parties.  lb.  ; 
Osburn  v.  Fallows,  1  Kuss.  &  My.  741.  In  case  the  action  is 
brought  by  a  subsequent  incumbrancer,  whose  equity  is  not 
barred,  against  a  purchaser  at  a  foreclosure  sale,  neither  the  mort- 
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gagor  or  any  other  person,  who  has  been  a  party  to  the  fore- 
closure suit,  need  be  made  parties.    2  Van  Sant.  Eq.  Pr.  113. 

If  the  mortgagee  has  assigned  his  whole  interest  upon  certain 
trusts,  the  trustee  and  cestuis  que  trust  are  equally  necessary 
parties  to  the  action.  Drew  v.  Harman,  5  Price,  319;  Wether  ell 
V.  Collins,  3  Mad.  255;   Whistler  v.  Wehh,  Banb.  53. 

Section  5.  Tender  of  payment  of  mortgage  debt.  In  an  action 
for  the  redemption  of  mortgaged  premises,  an  oifer  to  pay  what- 
ever may  be  found  due  upon  the  mortgage,  or  a  tender  of  the 
amount  which  the  plaintiff  concedes  to  be  due,  is  indispensable. 
Without  one  or  the  other  of  these,  the  plaintiff  is  not  entitled  to 
maintain  the  action.  Beekman  v.  Frost,  18  Johns.  544;  S.  C,  1 
Johns.  Ch.  288;  Silshee  v.  Smith,  60  Barb.  872;  S.  C,  41  How. 
418.  See  Miner  v.  Beekman,  11  Abb.  N.  S.  147,  163 ;  S.  C,  42 
How.  33;  1  Jones  &  Sp.  67. 

When,  however,  the  action  is  brought  against  a  mortgagee,  or 
other  person,  in  possession,  who  has  been  in  receipt  of  the  rents 
and  profits,  which  have  been  sufiicient  to  pay  the  principal  and 
interest,  it  will  not  be  necessary  to  tender  or  offer  to  pay  the 
money,  principal  or  interest;  but  the  party  entitled  to  redeem 
may  demand  simply  an  accounting  of  such  rents  and  profits  and 
a  settlement,  which,  if  refused,  will  authorize  him  to  bring  his 
action,  and  if  he  can  show  the  mortgage  paid,  he  will  be  entitled 
to  judgment  for  the  possession  of  the  premises.  2  Yan  Sant.  Eq. 
Pr.  114.  See  Brainard  v.  Cooper,  10  N.  Y.  (6  Seld.)  356;  Cal- 
kins V.  Isabel,  20  N.  Y.  (6  Smith)  147. 

Section  6.  Pleadings.  The  complaint  in  this  action  is  drawn 
in  accordance  with  the  principles  regulating  other  equity  pro- 
ceedings. The  statute  contains  no  special  provisions  on  the  sub- 
ject, nor  are  there  any  other  peculiarities  to  distinguish  it  from 
complaints  in  ordinary  cases.  Care  should  be  taken  by  the 
plaintiff  to  state  the  fact  of  an  offer  to  pay  whatever  may  be  found 
due,  or  a  tender  of  the  amount  which  he  concedes  to  be  due. 
mshee  V.  Smith,  60  Barb.  372;  S.  C,  41  How.  418.  Or  an  offer 
to  come  to  an  accounting  for  the  rents  and  profits,  and  the  refusal 
of  the  defendant;  and,  also,  allege  a  demand  for  the  delivery  of 
the  possession  of  the  premises.  2  Barb.  Ch.  Er.  199;  2  Van  Sant. 
Eq.  Pr.  114. 

The  complaint  prays  for  an  accounting  of  what  is  due  upon 
the  mortgage;  and,  if  necessary,  for  an  accounting  of  the  rents 
and  profits  received  by  the  mortgagee,  and  that  the  defendant  be 
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adjudged  to  deliver  up  tlie  possession  on  payment  of  wliat  shall 
be  found  due  him.  lb.  See  Brainard  v.  Cooper,  10  N.  Y.  (6 
Seld.)  356. 

Section  7.  Trial.  The  subsequent  proceedings  in  the  action 
do  not  materially  differ  in  character  from  those  in  other  equity 
actions.  In  case  an  issue  is  joined,  it  is  in  a  like  manner  to  be 
brought  to  trial.  A  reference  may  be  ordered,  if  necessary,  in 
case  of  a  default,  to  take  an  account  of  the  amount  due  on  the 
mortgage,  preparatory  to  final  judgment.  And  where  an  account 
of  the  rents  and  profits  is  a  part  of  the  relief  demanded,  a  refer- 
ence is  absolutely  necessary,  whether  in  case  of  default  or  after 
the  trial  of  an  issue.  2  Van  Sant.  Eq.  Pr.  114.  And  such  refer- 
ence will  embrace  both  an  accounting  of  the  amount  due  on  the 
mortgage  and  of  the  receipts  by  the  mortgagee  of  the  rents  and 
profits,  to  the  end  that,  on  the  coming  in  of  the  report,  the  court 
may  render  such  judgment  as  the  nature  of  the  case  may  require, 
lb.     See  Code,  §  246,  subd.  2. 

Section  8.  The  judgment.  In  ordinary  cases,  the  judgment 
will  be  that  the  plaintiff  pay  the  amount  which  shall,  on  the  ac- 
counting, or  if  there  be  no  such  accounting  ordered,  on  the  facts 
as  they  shall  be  proved  to  the  court,  appear  to  be  due,  and  within 
a  specified  time,  together  with  the  costs,  and  that  upon  his  doing 
so  the  mortgagee,  or  other  person  proceeded  against,  shall  convey 
to  him  and  deliver  up  the  mortgaged  premises;  and  upon  default 
of  such  payment,  that  the  complaint  be  dismissed  with  costs.  2 
Barb.  Oh.  Pr.  199. 

The  time  allowed  for  redemption,  is  not  fixed  and  certain,  but 
rests  in  the  sound  discretion  of  the  court,  to  be  regulated  by 
circumstances.  In  general,  the  time  so  allowed  will  not  be  en- 
larged. Ferine  v.  Dunn,  4  Johns.  Oh.  140;  Brinckerhoff  v.  Lan- 
sing, id.  65 ;  NovosielsM  v.  Wakefield,  17  Ves.  417. 

Section  9.  Terms  of  redemption. 

a.  Payment  of  mortgage  debt,  etc.  As  a  necessary  condition 
to  the  redemption  of  mortgaged  premises,  the  party  redeeming  is 
required  to  pay  what  is  reaUy  due  upon  the  mortgage.  Fogal 
V.  Pirro,  17  Abb.  113;  S.  C,  10  Bosw.  100.  Thus,  where  the  de- 
fendant has  discharged  a  prior  mortgage  or  other  incumbrance  the 
party  redeeming  is  required  to  make  repayment,  because  the 
premises  are  benefited  to  that  amount ;  and,  in  such  case,  the  mort- 
gagee, as  against  the  mortgagor,  will  be  allowed  all  that  is  due 
upon  the  incumbrance,  although  he  purchased  it  for  less  than  its 
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face.  2  Barb.  Ch.  Pr.  198.  So,  the  party  redeeming  must  also 
repay  taxes,  assessments  and  reasonable  insurance.  WalsTi  v. 
Rutgers  Fire  Ins.  Co.,  13  Abb.  33. 

Notwithstanding  the  general  rule  that  a  mortgagee  in  posses- 
sion may  rightfully  require  full  payment  of  the  amount  due  before 
he  can  be  called  upon  to  surrender  the  right  or  possession  to 
any  extent ;  yet,  in  an  action  to  redeem,  brought  by  several 
plaintiffs,  and  where  the  right  of  some  is  barred  by  the  statute  of 
limitations,  those  not  so  barred  are  entitled  to  redeem  their  share 
of  the  land  on  payment  of  their  proportion  of  the  debt.  Fogal 
V.  Pirro,  10  Bosw.  100  ;  S.  C,  17  Abb.  113. 

The  amount  due  is  to  be  paid  to  the  mortgagee,  or  other  party 
who  occupies  his  position.  In  an  action  to  redeem,  brought  after 
a  supposed  foreclosure  of  the  mortgage,  under  which  foreclosure 
the  mortgagee  had  bid  in  the  property  and  afterward  conveyed 
portions  of  it  to  other  persons,  it  was  held,  that  the  redemption 
money  should  be  distributed  among  the  grantees,  on  the  basis  of 
their  purchase-money,  and  in  the  order  of  the  conveyances. 
Dams  V.  Duffie,  18  Abb.  360. 

h.  As  to  improvements  and  repairs.  As  it  regards  improve- 
ments and  repairs  the  general  rule  is,  that  upon  taking  the 
account  in  an  action  for  redemption  against  a  mortgagee  in  pos- 
session, or  ^purchaser,  he  is  to  be  charged  with  the  rents  and 
profits,  and  be  allowed  only  for  necessary  repairs  and  permanent 
improvements  made  in  good  faith.  Moore  v.  Cable,  1  Johns.  Ch. 
385.  He  is  not  permitted  to  obstruct  the  right  of  redemption, 
and,  therefore,  will  not  be  allowed  for  general  improvements 
made  without  the  acquiescence  or  consent  of  the  mortgagor. 
MicTcles  v.  Dillaye,  17  N.  Y.  (3  Smith)  80.  Such,  for  example, 
as  clearing  wild  lands,  etc.    Moore  v.  Cable,  1  Johns.  Ch..385. 

But  where  valuable  and  permanent  improvements  have  been 
made  in  good  faith  by  a  person  standing  upon  the  legal  footing 
of  a  mortgagee  in  possession,  and  who  supposed  himself  to  have 
acquired  the  absolute  title,  and  where  such  mistake  was  favored 
by  the  omission  of  the  mortgagor  for  several  years  to  assert  any 
interest  in  the  premises,  the  mortgagor,  on  asking  the  aid  of 
equity  to  redeem,  will  be  compelled  to  allow  the  value  of  the 
improvements  though  exceeding  the  rents  and  profits  received. 
MicJcles  V.  Dillaye,  17  N .  Y.  (3  Smith)  80.  See  Kendall  v.  Tread- 
well,  5  Abb.  16 ;  S.  C,  14  How.  165.  And  in  such  cases  the 
enhanced  value  of  the  premises,  arising  from  the  improvements 
Vol.  v.— 37 
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made,  will  be  adjudged  to  be  paid  in  addition  to  the  amount  dne 
upon  the  mortgage.     lb.;  Benedict  w.  Oilman,  4  Paige,  58. 

These  are  all  matters  to  be  settled  on  the  accounting,  the  defend- 
ant being  charged  with  the  rents  and  profits  of  the  premises,  and 
credited  with  the  outlays  for  necessary  repairs  and  improvements, 
prior  incumbrances,  taxes,  assessments,  etc.  WalsTi  v.  Rutgers 
Fire  Ins.  Co.,  13  Abb.  33.  Where  there  has  been  no  negligence 
in  their  collection  the  mortgagee  in  possession  will  not  be  com- 
pelled to  pay  the  gross  nominal  rents.  lb. 

In  an  action  by  one  claiming  the  title  to  lands  underasheriflF's 
sale  on  execution  against  a  mortgagor,  to  redeem  from  one  who 
has  acquired  the  rights  of  the  mortgagee  in  possession,  the 
defendant  is  to  be  allowed  for  all  necessary  repairs  put  upon  the 
premises  by  himself  or  prior  owners  of  the  mortgage  ;  also  for 
permanent  improvements  put  upon  the  premises  without  actual 
notice  of  the  judgment  and  sale  under  which  the  plaintiff  claims ; 
and,  in  accounting  for  the  rents  and  profits,  he  is  not  to  be 
charged  with  any  part  of  them  which  arose  from  such  improve- 
ments made  without  notice.     Chalmers  v.  Wright,  5  Rob.  718. 

c.  Where  land  sold  under  statutory  foreclosure.  The  amount 
which  a  judgment  creditor  is  bound  to  pay  to  redeem  mortgaged 
premises,  after  a  statute  foreclosure,  is  the  sum  actually  due 
upon  the  mortgage,  and  not  the  sum  bid  by  the  purchaser  at  the 
sale  under  the  statute.  Benedict  v.  Oilman,  4  Paige,  58.  See 
Raynor  v.  Selmes,  52  IST.  Y.  (7  Sick.)  579. 

d.  When  lands  have  been  sold  in  parcels.  Where,  under  a 
judgment  of  foreclosure,  lands  have  been  sold  in  parcels,  and  a 
railroad  company,  owning  a  portion  by  title  subsequent  to  the 
mortgage,  sought  to  redeem  the  premises  ;  it  was  held  entitled  to 
redeem  on  payment  of  a  ratable  proportion  of  the  mortgage 
debt,  which  must  be  the  full  value  of  the  prop^erty  at  the  time  of 
its  appropriation,  with  interest,  if  need  be,  irrespective  of  the 
improvements  put  thereon  by  the  company.  Bows  v.  Congdon, 
16  How,  571. 

e.  Costs.  Where  a  party  brings  his  action  to  redeem,  the 
general  rule  is,  that  he  must  pay  costs  to  the  defendant,  in  addi- 
tion to  the  amount  due  upon  the  mortgage,  although  he  should 
be  successful  in  the  action.  Slee  v.  Manhattan  Co.,  1  Paige,  48  ; 
BrocTcway  v.  Wells,  id.  617 ;  Benedict  v.  Oilman,  4  id.  58 ; 
Yroom  v.  Bitmas,  id.  526.  There  are,  however,  exceptions  to 
this  rule  ;  as  where  the  defendant  sets  up  an  unconscientious 


REDEMPTION  OF  REAL  ESTATE.  291 

Dismissal  of  complaint  for  failure  to  redeem  —  Effect  of  redemption. 

defense,  or  resists  the  plaintiff' s  claim  on  a  point  of  law  wMch. 
wholly  fails  ;  and  in  such  case  the  defendant  is  not  only  refused 
costs,  but  may  be  compelled  to  pay  them  to  the  adverse  party,  in 
the  discretion  of  the  court.     lb.  ;  Davis  v.  Duffle,  18  Abb.  360. 

Where  a  senior  mortgage  has  been  foreclosed  without  making 
a  junior  mortgagee  a  party  to  such  foreclosure,  the  junior  mort- 
gagee may  redeem  by  paying  the  mortgage  debt,  principal  and 
interest,  without  being  required  to  pay  the  costs  of  the  previous 
foreclosure.  Gage  v.  Brewster,  31  N.  Y.  (4  Tiff.)  218;  revers- 
ing S.  C,  80  Barb.  387. 

It  is  held,  that  a  mortgagor,  in  an  action  to  redeem,  will  be 
required  to  pay  the  costs  of  persons,  defendants,  claiming  under 
the  mortgagee  ;  upon  the  principle  that,  at  law,  the  mortgage 
being  forfeited,  the  mortgagee  is  at  liberty  to  deal  with  it  as  his 
own  property.  Wetherell  v.  Collins,  3  Mad.  255  ;  2  Barb.  Ch. 
Pr.  199. 

Section  10.  Dismissal  of  complaint  for  failure  to  redeem.  Upon 
failure  of  a  party  to  redeem  within  the  time  fixed  by  the  judg- 
ment, the  complaint  will  be  dismissed  with  costs  ;  and  such  dis- 
missal amounts  to  a  bar  of  the  equity  of  redemption.  Ferine  v. 
Dunn,  4  Johns.  Ch.  140  ;  Bishop  of  Winchester  v.  Paine,  11  Ves. 
199 ;  aholmley  v.  Countess  of  Oxford,  2  Atk.  267.  The  dis- 
missal of  the  complaint  may  be  moved  for,  of  course,  upon  an 
affidavit  that  the  time  has  expired  and  the  money  has  not  been 
paid.  Stuart  v.  Worrall,  1  Bro.  C  C.  581  ;  McDonough  v. 
Shewbridge,  2  Ball.  &  B.  564. 

Section  11.  Effect  of  redemption.  A  party  having  redeemed  the 
premises  from  a  prior  mortgage,  becomes  substituted  to  the  rights 
and  interest  of  the  original  mortgagee.  He  does  not,  by  redeem- 
ing, simply  remove  the  incumbrance  so  that  he  may  enforce  his 
own  lien,  but  he  thereby,  as  to  intermediate  incumbrances,  be- 
comes vested  with  the  estate  which  the  person  has  whose  interest 
he  discharges.  See  1  Van  Santv.  Eq.  Pr.  118 ;  Brainard  v. 
Cooper,  10  N.  Y.  (6  Seld.)  356. 


CHAPTER  IX. 

FOECIBLE  ENTRIES  AND  DETAINEES. 
ARTICLE  I. 

NATUEE  AND  OBJECT  OF  EBMEDIE8    AGAINST  FOEOIBLB  ENTEIE8  AND 

DETAINEES. 

Section  1.  What  constitutes  a  forcible  entry  or  detainer.  Vio- 
lence is  the  gist  of  a  forcible  entry  and  detainer.  To  constitute  a 
forcible  entry,  there  must  be  personal  violence,  or  some  acts 
tending  to  personal  violence ;  or  such  threats,  menaces  or  gestures 
as  may  give  reason  to  apprehend  personal  injury  or  danger  in 
standing  in  defense  of  the  possession  of  one's  premises.  Some- 
thing more  than  a  bare  trespass  upon  the  property  is  necessary. 
The  People  v.  8mit'h,  24  Barb.  16  ;  People  v.  Field,  52  id.  198  ; 
S.  C,  1  Lans.  222 ;  Wood  v.  PMUips,  43  IST.  Y.  (4  Hand)  152  ; 
Porter  v.  The  People,  7  How.  441.  The  mere  breaking  of  the 
lock  of  an  out-house  belonging  to  the  plaintiff  is  insufficent  to 
constitute  a  forcible  entry.     Willard  v.  Warren,  17  Wend.  257. 

To  constitute  a  forcible  detainer,  the  same  circumstances  of  vio- 
lence are  required  as  are  necessary  in  the  case  of  a  forcible  -entry. 
People  V.  Rickert,  8  Cow.  226.  Whoever  keeps  in  the  house  in 
which  he  has  unlawfully  entered,  an  unusual  number  of  people, 
or  unusual  weapons,  or  threatens  to  do  some  bodily  hurt  to  the 
former  possessor,  if  he  dare  return,  will  be  adjudged  guilty  of  a 
forcible  detainer,  though  no  attempt  be  made  to  re-enter.  People 
V.  Rickert,  8  Cow.  226. 

Section  2.  Origin  and  history  of  remedies  against.  At  common 
law,  if  a  man  had  a  right  of  entry,  he  was  permitted  to  enter 
with  force  and  arms  ;  and  to  retain  his  possession  by  force  where 
his  entry  was  lawful.  This  created  a  great  inconvenience  in 
many  ways,  more  especially  by  forcing  the  tenants  of  the  feudal 
lords  to  arm  themselves  for  defense,  by  fostering  a  malicious  and 
mischievous  spirit  in  those  who  were  inclined  to  be  contentious 
and  riotous,  and  by  permitting  powerful  men  to  eject  th-eir  weaker 
neighbors  under  the  pretense  of  better  titles.  On  account  of  these 
evils  it  becomes  necessary  to  restrain  individuals  from  thus  vio- 
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lently  doing  themselves  justice,  and  many  statutes  were  enacted 
at  different  times  in  England  to  regulate  the  conduct  of  those  who 
had  opposing  interest  in  lands,  and  to  punish  those  guilty  of 
forcible  ,entries  and  detainers.  Bac.  Abr.,  sub-title  Forcible 
Entry  and  Detainer. 

a.  Remedy  at  common  law.  At  the  common  law  an  indict- 
ment will  lie  for  a  forcible  entry  and  detainer,  on  the  ground  of 
a  violation  of  the  public  peace.  See  People  v.  Rickert,  8  Cow. 
226.  Upon  a  conviction  upon  any  such  indictment,  found  in  any 
court  of  general  session  of  the  peace,  or  in  any  court  of  oyer 
and  terminer,  such  court  may  award  restitution  in  the  same  man- 
ner as  a  judge,  upon  a  verdict  being  rendered  before  him,  as  pro- 
vided by  statute.     2  R.  S.  511  (527),  §  23. 

T).  Remedy  by  action  of  trespass.  The  Revised  Statutes  of 
this  State  have  provided  a  remedy  for  a  forcible  entry  and  de- 
tainer, in  the  form  of  an  action  of  trespass,  which  has  been  else- 
where discussed.     See  ^05^,  Ch.  10,  page  319. 

c.  Remedy  by  summary  proceedings.  The  proceedings,  "Of 
forcible  entries  and  detainers,"  for  which  provision  is  made  in  the 
statutes,  and  which  will  now  be  discussed,  are  summary  in  their 
nature,  and  do  not  appropriately  embrace  the  investigation  of  titles 
to  real  property  or  the  rigJit  to  its  present  enjoyment.  Carter  v. 
Wewbold,  7  How.  166.  The  statute  of  forcible  entry  and  detainer 
was  originally  strictly  a  criminal  proceeding  ;  and  though  it  has 
been  subsequently  enlarged  so  as  to  embrace,  to  a  certain  extent, 
a  civil  remedy,  the  form  of  proceeding,  and  the  rules  of  law  which 
govern  it,  remain  to  a  great  degree  unchanged.  Wood  v.  Phillips, 
43  N.  Y.  (4  Hand)  152. 


AETICLE  II. 

STTMMAET   PEOCEEDIBrGS    EST  CASE  OF  FORCIBLE    ENTRY  AND  DETAINEE. 

Section  1.  Who  may  institute  proceedings.  The  person  forci- 
bly put  out,  or  forcibly  held  out,  of  possession,  and  the  guardian 
of  any  such  person,  being  a  minor,  are  the  proper  parties,  under 
the  statute,  to  institute  the  proceedings.  2  R.  S.  507  (523),  §  2.  It 
is  the  province  of  the  person  having  a  legal  right  to  the  possession 
of  the  property  invaded,  to  prosecute,  in  the  case  of  a  forcible  entry 
and  detainer.    It  is  not  the  duty  of  trustees,  or  of  individuals 
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wlio  have  duties  or  responsibilities  respecting  property,  to  insti- 
tute the  proceedings.  Consequently,  proceedings  under  the 
statute  for  a  forcible  entry  and  detainer  of  a  church,  owned  by  a 
religious  society,  and  incorporated  under  the  general  statute, 
should  be  in  the  name  of  the  corporation,  not  in  the  individual 
names  of  the  trustees.  The  People  v.  Fulton,  11  N.  Y.  (1  Kern.) 
94.  One  tenant  in  common  cannot,  however,  maintain  an  action 
of  forcible  entry  against  his  co-tenants,  forremoving  him  by  force 
from  a  portion  of  the  common  property,  into  which  he  had 
entered  by  force,  if  such  co-tenants  were  at  the  time  in  the 
exclusive  and  peaceable  possession  thereof.     King  v.  PMllips, 

1  Lans.  421. 

A  party,  in  order  to  sustain  proceedings  under  the  statute,  must 
have  an  estate  of  freehold  in  the  premises,  or  an  estate  for  a  term 
of  years  then  subsisting,  or  some  other  right  to  the  possession.  2 
R.  S.  509  (523),  §  3.  The  design  of  the  legislature  was  to  extend 
the  remedy  provided  by  the  statute,  not  only  to  those  who  were 
seized  in  fee,  or  who  had  a  term  for  years,  but  to  all  who  had  any 
legal  right  to  the  possession.  An  estate  at  will  is  an  interest 
recognized,  and  hence,  protected  by  the  law.  Likewise,  any 
person  lawfully  in  possession  and  forcibly  excluded  therefrom, 
although  not  a  freeholder,  nor  a  termor  for  years,  is  entitled  to 
the  benefit  of  the  statute.  The  People  v.  Reed,  11  Wend.  157  ; 
The  People  v.  Carter,  29  Barb.  208  ;  The  People  v.  Van  JSfos- 
trand,  9  Wend.  50.  Not  so,  however,  as  to  a  mere  intruder  or 
trespasser,  who  will  not  be  restored  to  the  possession  of  premises 
unlawfully  held.     The  People  v.  Reed,  11  Wend.  157. 

Section  2.  Who  may  entertain  proceedings.  The  oflBcers 
who  are  authorized  under  the  statute  to  entertain  a  com- 
plaint in  these  proceedings  are  the  judges  of  the  county  courts 
of  the  same  county  in  which  the  entry  or  detainer  is   made. 

2  R.  S.  508  (523),  §  2.  Also  the  justices  of  the  supreme  court, 
the  mayor,  recorder  or  aldermen  of  any  city,  within  the  limits 
of  their  cities,  the  judges  of  the  court  of  common  pleas,  the  city 
judge  and  any  justice  of  the  marine  court  or  of  the  district  court 
of  the  city  of  New  York  are  clothed  with  like  powers  as  the 
county  judges.  Id.  510  (526),  §  18;  Constitution  of  1846,  art.  14, 
§  8;  Laws  of  1848,  chap.  153,  §§  3,  4;  id.,  chap.  276,  §  1;  Laws 
of  1850,  chap.  205;  Laws  of  1852,  chap.  324.  See,  also,  Avery's 
Oase,  6  Abb.  144.  Likewise  the  city  judge  of  Brooklyn,  within 
the  county  of  Kings.     Laws  of  1849,  chap.  125,  §  26;  Laws  of 
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1870,  vol.  1,  chap.  470,  §  13.  And  the  justices  of  :the  superior 
court  of  the  city  of  Buffalo  within  that  city.  Laws  of  1857,  vol. 
1,  chap.  361,  §  25. 

Section  3.  The  complaint.  Where  any  forcible  entry  shall  be 
made,  or  where  the  entry  shall  be  made  in  a  peaceable  manner 
and  the  possession  shall  be  held  by  force,  the  person  so  forcibly 
put  out,  or  so  forcibly  held  out  of  possession,  and  the  guardian 
of  any  such  person,  being  a  minor,  may  be  restored  to  such  pos- 
session by  making  a  complaint  to  any  of  the  officers  empowered 
to  entertain  the  proceedings,  and  by  proceeding  according  to  the 
provisions  contained  in  the  statute.     2  R.  S.  507  (523),  §  2. 

The  conjplaint  is  required  to  be  in  writing,  and  must  be  accom- 
panied by  an  affidavit  of  the  forcible  entry  or  forcible  holding  out, 
and  state  that  the  complainant  has  an  estate  of  freehold,  or  for  a 
term  of  years,  in  the  premises,  or  some  other  right  to  the-  posses- 
sion thereof,  mentioning  the  same.  2  R.  S.  508  (523),  §  3.  The 
People  V.  Fulton,  11  N.  Y  (1  Kern.)  96. 

If  the  complaint  sets  out  fully  the  forcible  entry  or  the  forcible 
holding  out,  and  the  estate  and  right  of  possession  of  the  com- 
plainant, and  is  verified  by  affidavit,  no  other  affidavit  is  neces- 
sary, and  the  complaint  will  be  regarded  both  as  a  complaint  and 
an  affidavit.    Porter  v.  T?ie  People,  7  How.  441. 

The  legislature,  in  framing  the  statute  upon  the  subject  of 
forcible  entries  and  detainers,  intended  to  require  the  party  to 
disclose,  in  his  complaint,  the  nature  of  his  right  to  the  posses- 
sion, and  how  and  from  whom  it  was  acquired,  so  that  it  would 
appear  that  his  right  was  a  legal  and  valid  one.  Consequently 
an  allegation  in  a  complaint  that  the  complainant  and  his  grantor 
have  been  in  the  quiet  and  peaceable  possession  of  the  premises 
for  more  than  five  years;  that  the  complainant  had  a  goo,d  and 
legal  right  to,  and  estate  in,  said  premises,  and  that  he  still  has 
a  legal  right  to  their  possession,  is  not  in  compliance  with  the 
statute.  It  is  a  mere  allegation  of  the  existence  of  the  right, 
without  stating  the  right.  It  is  simply  a  legal  conclusion.  The 
People  V.  Field,  52  Barb.  198;  affirmed,  S.  g.,  58  id.  270. 

Such  a  defect  is  not,  however,  so  fatal  as  to  deprive  the  officer 
of  jurisdiction.  The  People  v.  Field,  52  Barb.  198.  In  order  to 
avail  himself  of  the  objection  that  the  complainant  is  not  suffici- 
ently full  and  specific,  the  defendant  should  raise  the  question 
before  the  county  judge,  if  the  proceedings  are  begun  before  him, 
or  upon  trial  of  the  cause  upon  certiorari,  at  the  special  term,  he 
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might  move  to  dismiss  the  proceedings  for  such  defect.  The 
People  V.  Field,  52  Barb.  198;  S.  C,  1  Lans.  222. 

If  the  affidavit  which  supports  the  complaint  avers  a  legal  pos- 
session, even  though  technically  insufficient,  it  is  enough,  iinless 
the  objection  of  want  of  precision  is  made  before  the  officer,  pre- 
vious to  the  taking  of  the  inquisition.  The  People  v.  Reed,  11 
Wend.  157. 

The  affidavit  should  be  positive,  and  should  state  the  facts  as 
of  the  knowledge  of  the  affiant,  or  if  facts  are  stated  upon  infor- 
mation, they  should  be  so  stated,  and  the  source  of  information 
given.  People  v.  Whitney,  1  Pars.  533.  An  affidavit  in  the  form 
required  by  section  157  of  the  Code,  for  the  verification  of  plead- 
ings, is  not  such'as  the  statute  requires,  and  is  insufficient.  lb. 

In  general,  it  may  be  stated  that  the  proceeding  being  statutory 
and  the  authority  to  proceed  derived  from  the  statute,  a  strict 
compliance  therewith  is  required;  though  objection  may  be 
waived  by  an  omission  to  make  it  at  the  proper  time.  The 
People  V.  Field,  58  Barb.  270;  People  v.  ^mith,  24  id.  16 ;  Far- 
rington  v.  Morgan,  20  Wend.  207. 

Form  of  complaint    in  forcible  entry  and  detainer. 


The    People    m:  rel.   A.   B.,    com- 
plainant, 

C.  D.,  defendant. 


County  of  Fuiton",  ss  : 

To  the  Hon.  Mclntyre  Fraser,  county  judge  of  the  county  of 

Fulton  [or  other  officer  before  whom  the  complaint  is  to  be 

made]  : 

A.  B.,  of  Johnstown,  in  said  county,  complains  that  C.  D.,  of 
Johnstown,  in  said  county,  at  the  said  town  of  Johnstown,  on 
the         day  of  ,  in  the  year  [giving  the  date  in  full], 

did  make  an  unlawful  and  forcible  entry  [or  did  maTce  an  entry 
in  a  forcible  manner,  if  so  the  fact  was],  into  the  lands  and 
premises  of  this  complainant,  which  are  situated,  lying  and 
being  as  follows  [here  describe  the  premises  minutely  and  par- 
ticularly]: and  that  the  said  CD.  did  then  and  there  forcibly 
and  unlawfully,  and  with  strong  hand,  eject  and  put  this  com- 
plainant out  of  his  said  land  and  premises  [or  forcibly  and  un- 
lawfully holds  and  detains  this  complainant  out  of  possession 
of  his  said  lands  and  premises,  as  the  fact  was]. 
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And  the  said  complainant  further  alleges  and  shows:  That 
at  the  time  aforesaid  he  had,  and  now  has,  an  estate  of  free- 
hold, then,  and  still  subsisting  in  the  lands  and  premises  afore- 
said [or  an  estate  for  a  term  of  years  in  the  premises,  then  and 
still  subsisting,  or  some  other  rigM  to  the  possession  thereof, 
stating  the  same'] :  that  he,  the  said  complainant,  derived  his 
title  to  the  premises  aforesaid  by  deed  of  warranty  from  E.  P., 
of  Johnstown,  in  said  county,  which  said  deed  was  dated  [giving 
the  date]  and  recorded  [giving  the  time  of  record]  in  the  office 
of  the  clerk  of  said  county,  in  book  ,  page  ,  [giving 

hook  and  page]  [or  state  the  manner  in  which  an  interest  in 
the  lands  vested  in  the  complainant],  and  that  the  said  C.  D. 
still  unlawfully  and  forcibly  holds  and  detains  the  said  lands 
and  premises  from  the  said  A.  B.  against  the  form  of  the  statute 
in  such  cases  made  and  provided.    Dated  this  day  of         , 

in  the  year        [giving  date  in  full]. 

Form  of  affidavit  to  complaint. 

COUNTT  OF  ,  ss  : 

A.  B.,  of  ,  in  said  county,  being  duly  sworn,"  says,  that 

he  is  the  complainant  above  named ;  that  on  the  day  of 

,18    ,0.  D.,  of  ,  in  said  county,  at  the  town  afore- 

said, did  make  an  unlawful  and  forcible  entry  [or  did  maJce  an 
entry  in  a  forcible  manner,  if  so  the  fact  was],  into  the  lands 
and  premises  of  this  deponent,  which  are  situated,  lying  and 
being  as  follows  [describing  the  premises  minutely] :  and  that 
the  said  CD.  did  then  and  there,  forcibly  and  unlawfully,  and 
with  strong  hand,  eject  and  put  this  complainant  out  of  his  said 
land  and  premises  [or  forcibly  and  unlawfully  holds  and  detains 
this  deponent  out  of  possession  of  his  said  lands  and  premises, 
as  the  fact  was].  That,  at  the  time  aforesaid,  he  had,  and  now 
has,  an  estate  of  freehold,  then  and  still  subsisting  in  the  lands 
and  premises  aforesaid  [or  an  estate  for  a  term  of  years  in  the 
premises,  thep  and  still  subsisting,  or  some  other  right  to  the 
possession  thereof,  stating  the  same] :  that  he,  the  said  deponent, 
derived  his  title  to  the  premises  aforesaid,  by  deed  of  warranty 
from  E.  F.,  of  ,  in  said  county,  which  said  deed  was  dated 

[giving  date]  and  recorded  [giving  time  of  record]  in  the  office 
of  the  clerk  of  said  county,  in  book  ,  page  ,  [giving 

booTi  and  page]  [or  state  the  manner  in  which  an  interest  in  the 
lands  vested  in  the  deponent],  and  that  the  said  C.  D.  still  un- 
lawfully and  forcibly  holds  and  detains  the  said  lands  and 
premises  from  the  said  deponent  against  the  form_  of  the  statute 
in  such  case  made  and  provided. 

Sworn,  etc.  -A-  B. 

Section  4.  Precept  for  jury.    The  county  judge,  or  other  offi- 
cer upon  receipt  of  the  complaint,  is  required  to  issue  a  precept 
Vol.  v.— &8 
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Form  of  precept  for  jury  —  Notice  of  precept  and  its  service. 

to  the  sheriff,  or  any  constable  of  the  county,  commanding  him 
to  cause  twenty-four  inhabitants  of  the  same  county,  duly  qual- 
ified to  serve  as  jurors,  to  come  before  such  judge  or  other  officer, 
at  some  time  not  less  than  two  days  thereafter,  to  inquire  of  such 
forcible  entry  or  such  forcible  holding.  2  R.  S.  508  (523),  §  3. 
But  before  the  issuing  of  any  process,  and  at  the  time  when  the 
complaint  is  preferred,  proof  of  a  sufficient  estate  or  right  of 
possession  is  to  be  made  to  the  judge  or  officer  before  whom  the 
proceedings  are  being  conducted.  Carter  v.  Netohold,  7  How. 
166. 

Form  of  precept  for  jury. 

The  People  of  the  State  of  New  TorTc  to  tJie  Sheriff  [or  any  con- 
stable'] of  the  county  of  Fulton.,  send  greeting  : 

Complaint  having  been  made  to  the  undersigned,  county  judge 
of  Fulton  county,  that  C.  D.,  of  ,  in  said  county,  has  made 

a  forcible  and  unlawful  entry  into  the  lands  of  A.  B. ,  whereof  the 
following  is  a  description  [insert  a  full  description]  and  has 
forcibly  and  unlawfully  put  the  said  A.  B.  out  of  possession  of 
his  said  lands,  who  has  made  complaint  in  writing  to  the  under- 
signed, which  complaint  was  accompanied  by  an  affidavit  of  the 
said  forcible  and  unlawful  entry  ;  and  that  the  said  A.  B.  has  an 
estate  in  freehold  (or  an  estate  for  a  term  of  years)  in  the  lands, 
then  and  now  subsisting. 

You  are  therefore  hereby  commanded  to  cause  to  come  before 
me,  at  my  office  [or  other  place]  in  Johnstown,  in  said  county, 
on  the  day  of  ,  in  the  year  ,  [giving  date  some 

time  not  less,  than  two  days  after  the  issuing  of  the  precept],  at 
10  o'  clock  in  the  forenoon,  twenty-four  inhabitants  of  the  said 
county,  duly  qualified  by  law  to  serve  as  jurors,  to  inquire  upon 
their  oaths  for  the  said  people,  of  a  certain  alleged  forcible  entry 
made  by  C.  D.,  of  Johnstown,  in  said  county,  into  Uie  lands  and 
premises  of  A.  B.,  in  the  town  of  Johnstown,  in  said  county  [or 
of  a  certain  alleged  forcible  holding  out  of  possession  of  A.  B., 
by  C.  D.,  of  Johnstown,  in  said  county,  of  the  land  and  prem- 
ises of  the  said  A.  B.,  situated  in  Johnstown,  in  said  county] 
against  the  form  of  the  statute  in  such  cases  made  and  provided. 

Given  under  my  hand  this        day  of        ,  in  the  year 

McIntyre  Fbasee, 
County  Judge  of  said  County. 

Section  5.  Notice  of  precept  and  its  service.  The  county  judge 
or  other  officer,  issuing  the  precept,  shall  immediately  cause  a 
notice,  in  writing,  of  the  issuing  thereof,  and  of  the  time  and 
place  of  its  return,  to  be  served  upon  the  party  against  whom 
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Form  of  notice  of  precept  for  jury  to  make-inquisition. 

such  complaint  is  made,'  by  delivering  the  same  to  such  person  ; 
or  if  he  cannot  be  found,  by  delivering  such  notice  to  some  per- 
son of  proper  age  upon  the  premises  ;  or  if  there  be  no  such 
person,  by  affixing  the  same  on  the  front  door  of  the  house,  if 
there  be  one ;  or  if  there  be  none,  on  some  other  public  and 
suitable  place  on  the  premises.  2  E.  S.  508  (524),  §  4.  Forbes  v. 
Olashan,  13  Johns.  158. 

Form  of  notice  of  precept  for  jury  to  make  inquisition. 


The'    People    ex  rel.  A.  B.,   com- 
plainant, 

C.  D.,  defendant. 


To  O.  D.,  of  Johnstown,  in  the  county  of  Fulton ; 

You  are  hereby  notified  that  on  the  complaint  of  A.  B.,  of 
Johnstown,  in  said  county,  accompanied  by  an  affidavit  duly 
verifying  the  same,  made  to  the  undersigned,  county  judge  of 
said  county,  that  you  did  on  the  day  of  ,  in  the 

year  ,  unlawfully  make  a  forcible  entry  [or  did  make  an 

entry  in  a  forcible  manner]  into  the  lands  and  premises  of  the 
said  A.  B.,  in  Johnstown  aforesaid,  situated,  lying  and  being 
as  follows  :  \here  describe^ premises.']  And  that  you  did  forci- 
bly, unlawfully  and  with  strong  hand  eject  and  put  the  said 
A.  B.  out  of  the  possession  of  his  said  lands  and  premises  [or 
hold  and  detain  the  said  A.  B.  out  of  possession  of  his  said 
lands  and  premises],  and  that  you  do  still,  unlawfully  and  for- 
cibly, hold  and  detain  the  said  lands  and  premises  from  the  said 
A.  B. ;  that,  at  the  time  aforesaid,  the  said  A.  B.  had  an  estate  of 
freehold  then  and  still  subsisting  in  the  same  [or  other  interest  in 
the  lands,  as  the  case  may  5e],  and  that  the  said  A.  B.  derived 
his  title  to  the  said  lands  and  premises  by  deed  of  warranty  from 
E.  F.,  of  Johnstown,  in  said  county,  dated  [giving  the  date],  and 
recorded  [giving  the  time  of  record]  in  the  office  of  the  clerk  of 
said  county  in-  book  ,  page  ,  [giving  hook  and  pageP\  [or 
state  the  manner  in  which  an  interest  in  the  lands  vested  in 
said  A.  5.]  . 

Therefore,  you  vdll  take  notice,  that  I  have  this  day  issued  my 
precept  directed  to  the  sheriff  [or  any  constable]  of  said  county, 
commanding  him  to  cause  to  come  before  me  at  my  office  [or 
other  place]  in  Johnstown,  in  said  county,  on  the  day  of 

,  in  the  year  ,  [giving  date  contained  in  precept]  at  10 
o'clock  in  the  forenoon,  twenty-four  inhabitants  of  the  said 
county,  duly  qualified  bylaw  to  serve  as  jurors  to  inquire  upon 
their  dfeths  of  the  forcible  entry  [or  forcible  holding  ont]  aforesaid. 

McInttre  Eraser, 
County  Judge  of  Fulton  County. 
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Form,  of  affidavit  of  service  of  notice  of  precept  —  Proceedings  before  jury. 

An  affidavit  of  the  service  of  the  notice  of  precept  upon  the 
defendant  should  be  made,  of  which  the  following  form  is  given : 

Form  of  affidavit  of  service  of  notice  of  precept. 

County  op  Fulton,  ss  : 

John  Doe,  of  Johnstown,  in  said  county,  being  sworn  says, 
that  on  the  day  of  ,  in  the  year  ,  he  served  a  notice, 
of  which  the  annexed  is  a  copy,  upon  0.  D.,  of  Johnstown,  in 
said  county,  by  delivering  the  same  to  him  personally ;  [or  by 
delivering  the  same  to  H.  D.,  the  wife  of  the  said  C.  D.,  on  the 
premises  described  in  said  notice,  and  that  such  notice  was 
not  served  upon  C.  D.  for  the  reason  that  he  could  not  be  found 
after  diligent  search  ;  or  by  affixing  the  same  on  the  front  door 
of  the  house  on  the  premises  described  in  said  notice,  there  being 
no  person  of  proper  age  upon  the  premises,  and  that  such  notice 
was  not  served  upon  C.  D.  for  the  reason  that  he  could  not  be 
found  after  diligent  search.] 

John  Doe. 

Subscribed  and  sworn,  etc. 

Section  6.  Proceedings  before  jury.  At  the  day  and  place 
.  appointed  for  the  return  of  the  said  precept  the  county  judge, 
or  other  officer,  shall  administer  an  oath  to  the  persons  returned 
summoned,  who  shall  appear,  not  being  less  than  thirteen  and 
not  more  than  twenty-three,,  well  and  truly  to  inquire  into  the 
matters  complained  of,  and  a  true  inquisition  thereof  to  make. 
2  R.  S.  508  (524),  §  6. 

It  seemed  to  be  the  opinion  of  Chancellor  Kent  that  if 
twenty -four  persons  ar<e  sworn  on  a  jury  of  inquiry  this  would 
be  an  irregularity  fatal  to  the  proceedings,  and  a  conviction 
under  those  circumstances  would  be  void.  The  People  v.  King, 
2  Cai.  08. 

Form  of  oatTi  to  jury  of  inquiry. 

You,  and  each  of  you,  do  swear  that  you  wiU  well  and  truly 
inquire  into  the  forcible  and  unlawful  entry  \or  forcible  holding 
out]  complained  of  by  A.  B.,  against  C.  D.,  and  that  you  will 
make  a  true  inquisition  thereof. 

The  jury  so  sworn  shall  proceed  to  make  inquiry  info  the  forci- 
ble entry  or  forcible  holding  out  complained  of,  and  may  exam- 
ine witnesses  on  oath,  to  be  administered  by  the  judge  or  other 
officer,  and  shall  make  and  sign  their  inquisition  before  th|§  said 
judge  or  other  officer,  and  deliver  the  same  to  him.  2  R.  S.  508 
j[524),  §  5.    The  defendant  is  permitted  to  introduce  witnesses,  to 
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Form  of  oath  to  witnesses  —  Form  of  inquisition. 

cross-examine  those  -produced  by  the  complainant,  and  to  sum 
up  the  evidence  to  the  jury.  The  People  v.  Reed,  11  Wend. 
157  ;  The  People  v.  Wilson,  13  How.  446.  If  individuals  sum- 
moned as  witnesses  refuse  to  appear,  or,  if  appearing,  refuse  to 
answer  questions  put  to  them  by  the  parties  touching  the  matters 
before  the  jury,  they  will  be  subject  to  the  proceedings  and  pen- 
alties prescribed  by  law  in  similar  cases  in  justices'  courts.  2  R. 
S.  510  (526),  §  17.  For  the  proceedings  in  justices'  courts  as  to 
witnesses,  see  2  R.  S.  240  (257);  see,  also,  2  Wait's  Law  and  Pr.  555 
to  556,  646,  647. 

Form  of  oath  to  witnesses. 

You  do  solemnly  swear  that  the  evidence  you  shall  give 
touching  the  forcible  and  unlawful  entry  [or  forcible  holding  out] 
complained  of  by  A.  B.  against  C.  D.,  and  to  be  here  inquired 
into,  shall  be  the  truth,  the  whole  truth,  and  nothing  but  the 
truth. 

It  is  not  within  the  province  of  the  jury  of  inquiry  to  examine 
questions  of  title,  or  of  the  right  of  possession  of  either  con- 
testant. The  statute,  from  which  their  authority  is  derived,  no- 
where confers  upon  them  any  such  powers- of  investigation. 
The  examination  of  witnesses  must,  therefore,  be  confined  to  the 
appropriate  subjects  of  inquiry  specified  in  the  statute.  Carter 
V.  Newbold,  7  How.  166.  Proof  that  at  the  time  of  the  alleged 
forcible  entry  and  detainer,  and  for  a  long  time  previous,  the 
defendants  had  been  in  peaceable  possession  of  the  premises  in 
question,  and  that  the  complainants  had  never  been  in  possession 
of  them,  was  held  to  be  relevant  to  the  questions  before  the  jury 
of  inquiry,  as  going  to  show  that  the  defendants  had  not  made  a 
forcible  entry  within  the  intent  of  the  statute.  The  People  v.  Wil- 
son, 13  How.  446. 

Form  of  inquisition. 


The    People   ex  rel.  A.   B.,   com- 
plainant, 
«s. 
C.  D.,  defendant. 


County  of  Fttltow,  ss  : 

The  undersigned,  inhabitants  of  the  said  county,  qualified  by 
law  to  serve  as  jurors,  having  been  duly  summoned  to  inquire  of 
the  forcible  entry  [or  forcible  holding  out]  heremafter  mentioned, 
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and  having  appeared  at  Johnstown,  in  said  county,  on  the 
day  of  ,  in  the  year  ,  before  Hon.  Mclntyre  Fraser, 

county  judge  of  the  said  county,  and  who  then  and  there  admin- 
istered to  the  undersigned  an  oath  well  and  truly  to  inquire  into 
the  matters  complained  of  in  this  behalf,  and  a  true  inquisition 
thereof  to  make.  And  the  undersigned  jury,  so  sworn,  having 
then  and  there  proceeded  to  make  inquiry  into  the  forcible  entry 
[or  forcible  holding  out]  complained  of,  and  having  examined 
witnesses  on  oath  administered  by  the  said  judge  before  him 
then  and  there  made,  now  here  make  this  their  inquisition  as  fol- 
lows, to  wit :  The  undersigned  jury  have  found  and  hereby  find, 
say,  and  present,  upon  the  oath  aforesaid,  that  A.  B.,  of  Johns- 
town aforesaid,  long  since  had  an  estate  of  freehold  [or  if  another 
estate  or  right  of  possession  state  accordingly']  in  that  cer- 
tain piece  or  parcel  of  land  situate  in  Johnstown  aforesaid,  and 
which  is  bounded  and  described  as  follows :  [here  insert 
minute  description  of  the  preifiises  and  describe  them  as  located 
in  said  county']  ;  that  the  said  A.  B.  derived  his  title  to  the  said 
piece  or  parcel  of  land  by  deed  of  warrany  from  E.  F.,  of  Johns- 
town, in  said  county,  dated  [giving  the  date],  and  recorded  [giv- 
'  ing  the  term  of  record],  in  the  office  of  the  clerk  of  said  county,  in 
book  ,  page  ,  of  deeds  [giving  hoo'k  and  page],  [or  state 
the  manner  in  which  an  interest  in  the  lands  vested  in  said  A. 
B.]  ;  that  the  said  A.  B.  was  long  since  peaceably  and  lawfully 
possessed  of  the  same,  and  that  the  estate  and  possession  of  the 
said  A.  B.  so  subsisted  and  continued  until  C.  D.,  of  Johnstown, 
in  said  county,  on  the         day  of  ,  in  the  year  , 

at  Johnstown,  aforesaid,*  did  forcibly  and  unlawfully,  and  with 
strong  hand,  enter  into  the  said  land  and  premises  and  eject  and 
put  him,  the  said  A.  B.,  out  of  the  possession  thereof;  and  him, 
the  said  A.  B.,  so  ejected  and  put  out  of,  and  held  out  of  the 
possession  of  the  said  lands  and  premises,  from  the  said  day 
of  ,  in  the  year  ,  until  the  day  of  the  taking  of  this 

inquisition,  unlawfully  and  forcibly,  and  with  strong  hand,  did 
keep  out  and  detain,  and  does  yet  keep  out  and  detain,  against 
the  peace  of  the  people  of  the  State  of  New  York,  and  contrary 
to  the  form  of  the  statute  of  said  State  in  such  cases  made  and 
provided,  and  that  the  estate  of  the  said  A.  B.  as  aforesaid,  now 
subsists  therein. 

And  the  jurors,  whose  names  are  subscribed  hereto,  do,  on  the 
evidence  produced  before  us,  find  the  inquisition  aforesaid  true. 

[Here  follow  signatures  of  jurors.] 

[If  the  inquisition  find  the  entry  to  have  teen  made  in  a 
peaceable  manner,  arid  that  the  possession  was  held  by  force, 
then  proceed  from  the  asterisk  *  as  follows  :] 
made  entry  in  a  peaceable  manner  into  the  lands  and  premises 
aforesaid,  and  after  such  entry  did  then  and  there  violently, 
forcibly,  and  unlawfully,  and  with  strong  hand,  hold  the  said 
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A.  B.  out  of  possession  of  his  said  lands  and  premises  ;  and  hitn, 
the  said  A.  B.,  from  the  said  day  of  ,  in  the  year 

,  until  the  day  of  the  taking  of  this  inquisition,  unlaw- 
fully and  forcibly  did  keep  out  and  detain,  and  does  yet  keep 
and  detain,  out  of  the  possession  of  the  lands  and  premises 
aforesaid,  against  the  peace  of  the  people  of  the  State  of  New 
York,  and  contrary  to  the  form  of  the  statute  of  said  State  in 
such  cases  made  and  provided  ;  and  that  the  estate  of  the  said 
A.  B.  as  aforesaid  now  subsists  therein. 

And  the  jurors,  whose  names  are  subscribed  hereto,  do,  on 
the  evidence  produced  before  us,  find  the  inquisition  aforesaid 
true. 

\Here  follow  signatures  of  juror  s.'\ 

Section  7.  Traverse  of  inquisition.  If  it  shall  be  found  by  the 
inquisition  that  a  forcible  entry  had  been  made,  or  that,  after  a 
peaceable  entry,  the  possession  had  been  forcibly  detained,  it  is 
the  privilege  of  the  party  complained  against,  to  traverse  such 
inquisition.  Such  traverse  will  deny  the  alleged  forcible  entry, 
or  forcible  detainer,  or  aver  that  the  traverser  or  his  ancestors, 
or  those  whose  estate  he  has  in  the  premises,  has  been  in  quiet  pos- 
session thereof  for  the  space  of  three  whole  years  next  before  the 
inquisition  found,  and  that  his  interest  therein  has  not  yet  ended 
qr  determined.  If  the  traverser  shall  pay  to  the  officer  before 
whom  the  proceedings  are  being  carried  on,  the  fees  of  summon- 
ing a  jury  to  try  the  traverse,  and  the  fees  of  the  officer  and  of 
the  jurors  on  such  trial,  such  traverse  shall  stay  all  further  pro- 
ceedings on  the  complaint  and  inquisition  until  the  same  be  tried. 
The  traverse  is  required  to  be  in  writing.    2  R.  S.  508  (524),  §  6. 

Any  person,  who  shall  make  an  affidavit,  before  the  officer 
conducting  the  proceedings,  that  the  party  complained  against 
is  his  tenant,  under  a  .valid  and  then  existing  lease,  shall  be  per- 
mitted to  traverse  the  inquisition  as  landlord,  in  the  same  manner 
as  is  allowed  to  the  party  complained  of,  either  with  such  party 
or»without  him.  Prepayment  of  the  fees  of  summoning  the  jury 
and  of  the  judge  and  jury  on  the  trial,  will,  however,  be  required. 
2  R.  S.  508  (524),  §  7. 

Although  the  traverse  has  been  made  as  above  mentioned,  it  is 
not  even  then  too  late  for  a  motion  to  be  made  to  quash  the  inqui- 
sition.    The  People  v.  Wilson,  13  How.  446. 

The  court  may,  in  its  discretion,  permit  the  defendant  to  move 
to  set  aside  the  inquisition  on  the  ground  of  the  rejection  of 
proper  evidence  before  the  jury  which  found  it,  after  having 
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traversed  it  before  the  county  j  udge,  and  delay  will  not  necessarily 
preclude  him  from  obtaining  relief.  Garter  v.  Newbold,  7  How. 
166. 

Form,  of  traverse  of  the  inquisition. 


c.  D. 

ads. 
The  People  ex  rel.  A.  B. 

And  afterward,  to  wit :  On  the        day  of  ,  in  the  year 

,  at  Johnstown,  in  the  county  of  Pulton,  before  Hon. 
Mclntyre  Fraser,  county  judge  as  aforesaid,  conies  the  said  C. 
D.  in  his  proper  person,  and  having  heard  the  said  inquisition 
read  to  him,  hereby  traversing  the  same*,  denies  that  he  is  guilty 
of  the  said  forcible  and  unlawful  entry  [or  forcible  Tiolding  ouf], 
in  manner  and  form  as  is  in  the  said  inquisition  alleged,  and  of 
this,  he,  the  said  C.  D.,  puts  himself  upon  the  country  and  the 
said  people  do  the  like. 

C.  D. 

\or  according  to  tTie  facts, proceed  thus fromthe  asterisk  .•] 
alleges  that  he,  the  said  C.  D.,  or  his  ancestors,  or  those  whose 
estate  he  has  in  the  lands  described  in  said  inquisition,  has  been 
in  quiet  possession  thereof,  for  the  space  of  three  whole  years,  next 
before  the  said  inquisition  found,  and  that  his,  the  said  C.  D.'s, 
interest  therein  is  not  ended  or  determined,  and  of  this,  he,  the 
said  C.  D.,  puts  himself  upon  the  country  and  the  said  people  do 
the  like. 

C.  D. 

If  the  landlord  traverses,  as  allowed  by  the  above-cited  section 
7  of  the  statute,  after  the  words  "judge  as  aforesaid,"  in  the 
above  form  of  traverse,  proceed  as  follows : 

Comes  J.  K.,  who,  liaving  made  affidavit  before  the  said  judge 
that  the  said  C.  D.,  the  party  complained  against,  is  the  tenant  of 
the  said  J.  K.,  under  a  valid  and  now  existing  demise,  and  having 
paid  the  fee  specified  in  section  6,  article  1,  title  10,  chapter  8,  part 
3  of  the  Revised  Statutes  of  the  State  of  New  York,  is  permitted, 
pursuant  to  the  provisions  of  said  article,  to  traverse  as  landlord 
the  said  inquisition,  which  having  been  read  to  him  [of  to  him 
and  to  the  said  C.  D.],  he  [or  they]  hereby  traversing  the  same, 
denies  [or  deny],  etc.  [or  if  the  form  of  traverse  after  the 
asterisk  is  necessary,  said],  alleges  [or  allege],  etc. 

Section  8.  Trial  of  the  traverse. 

a  Precept  for  jury.  After  the  traverse  shall  have  been  made, 
the  officer  before  whom  the  proceedings  are  being  conducted 
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shall  issue  a  precept  to  tlie  sheriff,  or  any  constable  of  the  county, 
commanding  him  to  summon  a  jury  of  twelve  legally  qualified 
individuals  for  the  purpose  of  trying  the  traverse.  They  are  to 
appear  before  the  judge  or  other  officer,  at  a  place  specified  in 
the  precept,  within  not  less  than  four  nor  more  than  eight  days. 
2  R.  S.  509  (524),  §  8. 

If  any  of  the  individuals  summoned  as  jurors  are  found  to  be 
disc[ualifi.ed,  the  sheriff  or  constable  may  be  directed  to  summon 
others  in  their  places  until  his  panel  contains  twelve  qualified 
jurors.  The  traverse  cannot  be  tried  with  six  jurors.  Porter 
V.  The  People,  7  How.  441. 

Form  of  a  precept  for  jury  to  try  the  traverse. 

The  People  of  the  State  of  New  YorTt  to  the  Sheriff  \or  any  con- 
stabW]  of  the  county  of  Fulton,  send  greeting : 

You  are  hereby  commanded  to  summon  twelve  good  and  law- 
ful men,  of  the  town  of  Johnstown,  in  said  county,  duly  quali- 
fied, to  serve  as  jurors,  and  not  exempt  from  serving  as  jurors 
in  courts  of  record,  and  in  nowise  akin  to  A.  B.,  of  Johnstown, 
in  said  county,  or  to  C.  D.,  of  the  same  place,  to  come  before  the 
undersigned  county  judge  of  said  county,  at  his  office  in  Johns- 
town, on  the  day  of  ,  in  the  year  [here  state 
the  time  not  less  than  four  nor  more  than  eight  days],  to  make 
a  jury  of  the  county,  upon  their  oaths  to  try  a  certain  traverse 
of  an  inquisition,  found  upon  the  complaint  of  the  said  A.  B. 
against  the  said  C.  D.,  and  now  pending  before  me  for  a  certain 
forcible  entry  [or  for  a  certain  forcible  holding  out  of  possession], 
made  by  the  said  C.  D.  into  the  lands  and  premises  of  the  said 
A.  B.,  in  Johnstown  aforesaid,  against  the  form  of  the  statute 
in  such  cases  made  and  provided;  and  that  you  make  a  list  of 
the  persons  summoned,  and  certify  and  annex  the  same  to  this 
precept,  and  make  return  hereof  to  me. 

Given  under  my  hand,  this       day  of  ,  in  the  year 

McInttbe  Era  see. 

County  Judge. 

h.  Attendance  of  jurors.  The  jurors  shall  be  summoned,  re- 
turned and  impaneled  in  the  same  manner  as  provided  by  law, 
in  civil  actions  before  justices  of  the  peace,  and  shall  be  sworn 
by  such  judge  well  and,  truly  to  hear,  try  and  determine  the  said 
traverse.  2  R.  S.  509  (525),  §  9.  Porter  v.  The  People,  7  How. 
441.  The  requirements  of  the  law,  with  reference  to  jurors  before 
justices  of  the  peace  in  civil  actions,  will  be  found  in  2  R.  S.  243 
(259).  See  2  Wait's  Law  and  Pr.  640,  641,  642. 
Vol.  Y.  — 39 
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Form  of  oath  for  jurors  to  try  the  traverse. 
You,  and  each  of  you,  do  swear  that  you  will  well  and  truly 
hear,  try  and  determine  the  traverse  of  an  inquisition  found  upon 
the  complaint  of  A.  B.  against  C.  D.,  for  a  certain  forcible  and 
unlawful  entry  \or  forcible  detainer]  made  by  the  said  C.  D.  into 
the  lands  and  premises  of  the  said  A.  B.,  and  a  true  verdict  give, 
according  to  the  evidence. 

The  statute  prescribes  that  any  individual  who  shall  neglect 
to  attend  and  serve  as  juror,  without  reasonable  excuse,  the 
sufficiency  of  which  shall  be  determined  by  the  magistrate 
issuing  the  precept,  shaU  be  subject  to  the  same  fine  as  provided 
by  law  in  respect  to  jurors  in  justices'  courts.  Such  fine  is  to  be 
prosecuted  for,  collected  and  applied  to  the  same  use  as  in  jus- 
tices' courts.  Twenty-four  hours'  personal  notice  to  a  juror  to 
attend  upon  the  precept  is  deemed  sufiicient  service.  These  re- 
marks apply  not  only  to  jurors  summoned  upon  the  precept  to 
try  the  traverse,  but  also  to  those  summoned  upon  the  precept 
to  make  the  inquisition.  2  R.  S.  510  (526),  §  16.  As  to  the 
penalties  imposed  upon  refractory  jurors  in  justices'  courts,  con- 
sult id.,  245  (261),  §  112.     See  2  Wait's  Law  and  Pr.  640. 

c.  Attendance  of  witnesses.  The  judge  or  magistrate  may,  at 
the  request  of  either  party,  issue  his  subpoena  requiring  any  per- 
son to  appear  and  testify  before  the  jury  of  traverse,  called  in 
the  statute  the  petit  jury,  touching  the  matter  before  them. 
Any  person  served  with  such  subpoena,  who,  without  reasonable 
cause,  shall  neglect  to  appear,  or  after  appearing  shall  refuse  to 
answer  upon  oath,  touching  the  matter  before  the  jury,  shaU  be 
subject  to  the  proceedings  and  penalties  prescribed  by  law  in 
justices'  courts.  These  remarks  apply  not  only  to  witnesses  sum- 
moned before  the  jury  of  traverse,  but  also  to  those  summoned 
before  the  magistrate  himself  and  the  jury  of  inquiry.  2  R.  S. 
510  (526),  §  17.  See  The  People  v.  Wilson,  13  How.  446.  As  to 
the  proceedings  and  penalties  in  the  case  of  refractory  witnesses 
in  justices'  courts,  consult  2  R.  S.  240,  241  (257).  See  2  Wait's 
Law  and  Pr.  555  to  562. 

Form  of  subpoena  to  witnesses. 
CoijNTT  OP  Fulton,  ss  : 

The  People  of  the  State  of  New  YorJc  to  John  Doe,  Richard 
Roe,  etc.,  send  greeting : 
We  command  you,  and  each  of  you,  all  business  and  excuses 
being  Jaid  aside,  to  be  and  appear  in  your  proper  persons  before 
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the  undersigned,  county  judge  of  said  county,  at  Ms  oflBce  in 
said  county  [or  other  place],  on  the        day  of  ,  in  the 

year_  ,  to  testify  before  a  petit  jury  [or  before  a  jury  of 

inquiry,  or  before  us,  as  the  case  may  oe\  touching  a  certain 
forcible  and  unlawful  entry  alleged  to  have  been  made  into  cer- 
tain lands  and  premises  of  A.  B.  by  C.  D.,  and  wherein  it  is 
alleged  that  the  said  A.  B.  has  a  freehold  estate  [or  other  estate 
to  he  substituted].,  on  the  part  of  the  said  A.  B.  Hereof  fail  not, 
at  your  peril. 

Witness  our  hand  this        day  of         in  the  year 

.  ,  MoInttee  Feasee, 

County  Judge. 

Form  of  oath  to  witnesses  before  the  jury  of  traverse. 

You  do  swear  that  the  evidence  you  shall  give  touching  the 
forcible  and  unlawful  entry  [or  forcible  detainer],  complained  of 
by  A.  B.,  against  C.  D.,  on  the  traverse  of  the  inquisition  found 
upon  the  said  complaint,  shall  be  the  truth,  the  whole  trutS,  and 
nothing  but  the  truth. 

d.  Proceedings  before  jury.  The  jury  are  to  be  kept  together 
by  the  judge,  and  are  to  hear  and  examine  any  competent  wit- 
nesses who  may  be  offered.  After  hearing  the  allegations  and 
proofs  of  the  parties,  the  jury  are  to  be  kept  together  until  they 
agree  on  a  verdict,  by  an  officer  who  shall  be  sworn,  as  is  usual 
on  trials  in  courts  of  record.  2  R.  S.  509  (525),  §  9.  If  the  jury 
are  unable  to  agree  after  having  been  kept  together  for  such  a 
time  as  the  presiding  judge  shall  deem  reasonable,  he  may  dis- 
charge them  and  issue  a  precept  for  a  new  jury  ;  and  the  same 
proceedings  shall  be  had  in  the  case  of  the  new  jury  as  in  the 
case  of  the  jury  discharged.    2  R.  S.  509  (525),  §  10. 

e.  Proof  on  trial.  The  statute  has  definitely  indicated  the 
amount  of  proof  to  be  required  of  the  complainant  and  of  the 
defendant  in  the  trial  of  the  traverse.  The  complainant  is 
simply  required  to  show,  in  addition  to  the  forcible  entry  or 
forcible  detainer  complained  of,  that  he  was  peaceably  in  actual 
possession  of  the  premises  at  the  time  of  the  forcible  entry,  or 
that  he  was  constructively  in  their  possession  at  the  time  of  the 
forcible  holding  out.  2  R.  S.  509  (525),  §  11.  Carter  v.  Newbold, 
7  How.  166,  170 ;  The  People  v.  Yan  Nostrand,  9  Wend.  50, 
52  ;  Porter  v.  The  People,  7  How.  441,  445.  People  v.  Fields,  1 
Lans.  222,  233.  The  traverser  is  permitted  to  show  in  his  defense, 
that  he  or  his  ancestor,  or  those  whose  interest  in  such  premises 
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he  claims,  has  been  in  quiet  possession  thereof  for  the  space  of 
three  whole  years  together,  next  before  the  said  inquisition 
found,  and  that  his  interest  therein  is  not  then  ended  or  deter- 
mined. Such  showing  shall  be  a  bar  to  the  prosecution.  2  R.  S. 
509  (525),  §  11.  See  also  the  cases  last  above  cited.  The  questions, 
therefore,  to.  be  tried  are  the  possession  and  the  forcible  char- 
acter of  obtaining  or  holding  it ;  not  the  question  whether  a  party 
actually  in  peaceable  possession  and  forcibly  expelled,  had  the 
right  to  the  possession.  The  very  object  of  the  statute  was  to 
restore  to  persons  forcibly  ejected,  their  peaceable  possession 
until  the  right  should  be  determined  by  due  course  and  process 
of  law,  and  to  punish  the  entry  upon  such  a  possession  with 
strong  hand  and  without  legal  process.  Porter  v.  The  People, 
7  How.  441,  445.  ' 

It  was  said  while  upon  the  subject  of  the  jury  of  inquiry,  that 
that  jury  was  not  concerned  with  the  examinations  of  questions 
of  title.  The  same  remark  should  be  made  with  reference  to  the 
jury  of  traverse.  It  was  not  the  design  of  the  legislature  to  cast 
upon  either  jury  in  these  proceedings  the  burden  of  investigat- 
ing titles  to  real  property,  or  the  right  to  its  present  enjoyment. 
T7ie  People  v.  Leonard,  11  Johns.  504 ;  Carter  v.  Newbold,  7 
How.  166,  170  ;  Wells,  administrator,  v.  De  Leyer,  1  Daly,  39> 
46. 

/.  Verdict.  The  verdict  of  the  jury  is  to  be  received  and 
recorded  by  the  judge  or  other  magistrate  before  whom  the  pro- 
ceedings are  pending.     2  E.  S.  509  (525);  §  12. 

Section  9.  Judgment  and  proceedings  thereon.  If  the  jury 
find  the  defendant  guilty  the  magistrate  shall  thereupon  award 
restitution  of  the  premises  so  forcibly  entered  or  forcibly  held 
and  detained,  and  shall  assess  the  costs  and  expenses  of  the  pro- 
ceedings. 2  R.  S.  509  (525),  §  12.  People  v.  Townsend,  6  How. 
178. 

Form  of  award  of  restitution. 


The    People     ex  rel.  A.  B.,  com- 
plainant, 
m. 
C.  D.,  defendant. 


The  jury  summoned  and  sworn  to  hear,  try  and  determine  the 
forcible  and  unlawful  entry  \or  forcible  detainer]  complained  of 
by  the  said  A.  B.,  against  C.  D.,  defendant,  having  rendered 
their  verdict,  by  which  the  said  C.  D.  is  found  guilty  "of  the  said 
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forcible  and  unlawful  entry  [or  forcible  detainer],  I,  the  under- 
signed, county  judge  of  the  county  of  Fulton,  before  whom  the 
.  said  proceeding  is  pending,  do  hereby  award  restitution  to  the  said 
A.  B.,  of  the  premises  described  in  the  complaint  of  the  said 
A.  B. ;  and  do  also  hereby  assess  the  costs  and  expenses  of  the 
said  proceedings  at  the  sum  of  dollars. 

Dated  Johnstown,  in  said  county,  on  the  day  of  , 

in  the  year 

McIntyee  Frasee, 

County  Judge. 

The  magistrate  shall  also  issue  his  precept,  reciting  the  pro- 
ceedings before  him,  and  commanding  the  sheriff  of  the  county, 
or  any  constable  thereof,  to  cause  the  complainant  to  be  restored 
and  put  into  full  possession  of  the  premises,  according  as  he  was 
seized  or  possessed  thereof,  before  the  entiy  or  detainer.  He  is 
also  in  the  same  precept,  or  in  a  separate  execution,  to  direct  the 
costs  and  expenses  so  assessed,  to  be  levied  and  collected  of  the 
defendant  in  the  same  manner  as  costs  are,  or  may  be  collected 
on  judgments  before  justices  of  the  peace  in  personal  actions. 
2  R.  S.  510  (525),  §  13. 

Form  of  a  writ  of  restitution  after  traverse. 

County  of  Fulton,  ss  : 

The  People  of  the  State  of  New   TorTc  to  the  Sheriff  \pr  any 
constable]  of  said  county,  send  greeting  : 

Whereas,  Complaint  was  made  to  the  undersigned,  the  county 
judge  of  the  county  of  Fulton,  by  A.  B.,  of  Johnstown,  in  said 
county,  that  C.  D.,  of  said  town  and  county,  on  the  day  of 

,  in  the  year  ,  at  Johnstown  aforesaid,  had  made  a  forcible 
and  unlawful  entry  into  the  lands  hereinafter  described,  and  had 
forcibly  put  out  of  possession  of  the  said  lands  the  said  A.  B.,  who 
made  to  the  undersigned  the  said  complaint,  in  writing,  which 
was  accomipanied  by  an  affidavit  of  the  said  forcible  entry,  and 
that  the  said  A.  B.  had  an  estate  of  freehold  in  the  said  lands 
and  premises  then  subsisting,  which  estate  the  said  A.  B.  had 
derived  by  a  deed  of  warranty  from  one  E.  F.,  of  said  Johns- 
town ;  and  the  undersigned  thereupon  issued  a  precept  to  the 
sheriff  [or  any  constable]  of  said  county,  commanding  him  to 
cause  twenty-four  inhabitants  of  said  county,  duly  qualified  to 
serve  as  jurors,  to  come  before  the  undersigned,  at  Johnstown,  m 
said  county,  at  a  time  not  less  than  two  days  thereafter,  to  wit : 
on  the  day  of  ,  in  the  year         ,  [here  state  the  time] 

to  inquire  of  the  said  forcible  entry,  at  which  day  and  place  so 
appointed  for  the  return  of  the  said  precept  (of  the  issuing 
whereof,  and  of  the  time  and  place  of  the  return  whereof,  notice 
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in  writing  was  served  upon  the  said  0.  D.  in  due  form  of  law), 
the  undersigned  administered  an  oath  to  the  persons  returned 
summoned,  who  had  appeared,  not  being  less  than  thirteen  and 
more  than  twenty-three,  well  and  truly  to  inquire  into  the  matter 
so  complained  of,  and  a  true  inquisition  thereof  to  make  ;  and  the 
jury  so  sworn  proceeded  then  and  there  to  make  inquiry  into  the 
forcible  entry  so  complained  of,  and  examined  witnesses  on  oath 
administered  by  the  undersigned,  and  thereupon,  then  and  there 
the  said  jury  so  sworn  made  and  signed  their  inquisition  before 
the  undersigned,  to  whom  they  then  and  there  delivered  the  said 
inquisition,  whereby  it  was  found  that  \here  recite  the  several 
matters  found  iy  the  saidjury\  and  whereas,  also,  the  said  C. 
D.,  the  party  complained  against,  \or  if  traverse  is  made  'by  the 
landlord  either  alone  or  loUh  the  said  O.  D.,  alter  accordingly'] 
having  in  due  time  traversed  the  said  inquisition  in  writing  in  the 
manner  and  form  prescribed  by  section  7,  article  1,  title  10,  chap- 
ter 8,  part  3  of  the  Revised  Statutes  of  the  State  of  New  Yprk, 
and  having  paid  to  the  undersigned  the  fees  of  summoning  a  jury 
to  try  the  said  traverse,  and  the  jurors  and  judge's  fees  on  such 
trial,  the  undersigned  issued  a  precept  to  the  sheriff  \or  any  con- 
stable] of  the  said  county,  commanding  him  to  summon  twelve 
qualified  jurors  to  come  before  the  undersigned  at  a  place  therein 
specified,  to  wit :  [here  state  the  place],  in  said  county,  at  a  time 
not  less  than  four  nor  more  than  eight  days  thereafter,  to  wit : 
on  the        day  of  ,  in  the  year        ,  to  try  the  same  traverse. 

Whereupon  the  said  last  mentioned  jurors  having  been  summoned, 
returned  and  impaneled  in  the  same  manner  as  provided  by  law  in 
civil  actions  before  justices  of  the  peace,  and  then  and  there  sworn 
by  the  undersigned,  well  and  truly  to  hear,  try  and  determine  the 
said  traverse,  and  kept  together  by  the  undersigned,  then  and 
there  heard  and  examined  all  the  competent  witnesses  who  were 
offered,  on  oath  administered  by  the  undersigned,  and  after  then 
and  there  hearing  the  allegations  and  proofs  of  the  said  parties, 
the  said  last-mentioned  jury  were  then  and  there  kept  together 
by  an  officer  then  and  there  sworn,  as  is  usual  on  trials  in  courts 
of  record,  until  they,  the  said  last- mentioned  jurors,  agreed  on 
their  verdict,  which  was  then  and  there  received  and  recorded 
by  the  undersigned,  and  whereby  the  said  C.  D.  was,  and  is, 
found  guilty  of  the  said  forcible  entry  and  forcible  putting  out, 
in  manner  and  form  as  in  the  same  inquisition  alleged,  and 
whereupon  the  undersigned,  in  due  time  and  form  of  law, 
awarded  restitution  of  the  said  lands  and  premises  so  forcibly 
entered,  and  assessed  the  costs  and  expenses  of  the  proceedings 
in  this  behalf,  at  dollars.     You  are  therefore  hereby  com- 

manded to  cause  the  said  A.  B.  to  be  restored  and  put  into  full 
possession  of  the  said  lands  and  premises,  according  as  he  was 
seized  and  possessed  thereof  before  the  said  entry;  and  you  are 
further  directed  to  levy  and  collect  of  the  said  defendant,  C.  D., 
[or  J.  K.,  or  both,  as  the  case  maybe],  the  said  costs  and  expenses 


FOECIBLE  ENTRIES  AND  DETAINEES.  311 

Form  of  award  of  restitution  where  no  traverse. 

SO  assessed,  and  in  the  same  manner  as  costs  are  or  may  be  col- 
lected on  judgments  before  justices  of  tlie  peace  in  personal 
actions. 

Given  under  my  hand  this        day  of  ,  in  the  year 

MoIntyke  Feaseb, 
County  Judge. 

If  the  petit  jury,  on  the  trial  of  the  traverse  of  the  inquisition, 
find  the  defendant  not  guilty  of  the  forcible  entry,  but  guilty  of 
the  forcible  detainer,  which  verdict,  if  in  accordance  with  the 
evidence,  is  allowed  to  stand  {The  People  v.  Field,  1  Lans.  222), 
the  writ  of  restitution  must  be  worded  in  accordance  with  that 
state  of  facts. 

Section  10.  Proceedings  where  no  traverse.  If  the  jury  of  in- 
quiry, or  grand  jury  as  it  is  frequently  called  in  the  books,  find 
the  defendant  guilty  of  a  forcible  entry  or  detainer,  and  no  tra- 
verse of  the  inq^^isition  is  made  by  him,  in  the  manner  specified 
in  the  statute,  within  twenty -four  hours  after  inquisition  found, 
the  magistrate  before  whom  the  proceedings  are  pending,  shall 
award  restitution  of  the  premises  and  assess  the  costs  and  ex- 
penses of  the  proceedings,  and  shall  issue  his  precept  to  cause 
restitution,  and  for  the  collection  of  the  costs  in  the  same  manner 
as  on  judgment  of  verdict  of  guilty  on  the  trial  of  such  traverse. 
2  R.  S.  510  (526),  §  14. 

Form  of  award  of  restitution  where  no  traverse. 

The    People    ex    rel.  A.    B.,    com- 
plainant, 
vs. 
C.  D.,  defendant. 


The  jury  summoned  and  sworn  to  inquire  into  the  forcible 
and  unlawful  entry  [or  forcible  detainer],  complained  of  by  A. 
B.  against  C.  D.,  having  made  their  inquisition,  by  which  the 
said  C.  D.  is  found  guilty  of  the  said  forcible  entry  [or  of  the 
said  forcible  detainer],  and  the  defendant  not  having  traversed 
the  said  inquisition  within  the  time  allowed  and  in  the  manner 
required  by  law,  I,  the  undersigned,  county  judge  of  the  county 
of  Fulton,  before  whom  the  said  proceeding  is  pending,  do  here- 
by award  restitution,  to  the  said  A.  B.  of  the  premises  described 
in  the  said  inquisition,  and  do  also  hereby  assess  the  costs  and 
expenses  of  the  said  proceedings  at  the  sum  of  dollars. 

Dated  Johnstown,  in  said  county,  on  the         day  of  , 

in  the  year 

McInttke  Feasee, 
County  Judge. 
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Form,  of  writ  of  restitution  where  no  traverse. 
[Proceed  as  in  the  form  of  writ  of  restitution  after  traverse., 
to  the  words  '■^and  whereas  also  the  said  C.  D.,"  and  then  word 
as  follows: 

And.  whereas  the  said  C.  D.,  the  party  complained,  against, 
having  altogether  failed  to  traverse  the  said  inquisition,  and  no 
traverse  of  the  same  having  been  made  vsdthin  twenty-four  hours 
after  the  finding  hereof  as  aforesaid,  you  are,  therefore,  hereby  com- 
manded to  cause  the  said  A.  B.  to  be  restored  and  put  into  fuU 
possession  of  the  said  lands  and  premises  according  as  he  was 
seized,  and  possessed  thereof  before  the  said  entry ;  and  you  are 
further  directed  to  levy  and  collect  of  the  said  defendant,  C.  D., 
the  said  costs  and  expenses  so  assessed,  and  in  the  same  manner 
as  costs  are  or  may  be  collected  on  judgments  before  justices  of 
the  peace  in  personal  actions. 

Griven  under  my  hand  this         day  of       ,  in  the  year 

McInttee  Fkaser, 

County  Judge. 

The  costs  and  expenses  in  these  proceedings,  which  are  to  be 
allowed  and  collected,  do  not  include  the  fees  of  attorneys,  but  refer 
to' the  fees  of  the  officers  who  are  required  to  perform  the  services. 
The  statute  regulating  the  fees  of  attorneys  applies  only  to  suits 
in  courts  of  record,  and  the  proceedings  in  forcible  entries  and 
detainers  are  not  an  action  in  a  court  of  record  within  the  mean- 
ing of  that  statute.  The  People  v.  Townsend,  6  How.  178;  Van 
Hovenburgh  v.  Case,  4  Hill,  541;  Patridge  v.  Ford,  5  How.  21. 

Section  11.  Setting  aside  proceedings.  Proceedings  under  the 
statute  of  forcible  entries  and  detainers  may  be  quashed  for 
irregularity,  and  re-restitution  awarded  to  the  aggrieved  party, 
on  motion  and  affidavits.  The  People  v.  Shaw,  1  Cai.  124  ;  In 
re  Shotwell,  10  Johns.  304;  Forbes  v.  Olashan,  13  id.  158; 
Carter  v.  Newbold,  7  How.  166.  It  has  already  been  stated  that 
a  motion  to  quash  is  not  too  late  when  made  after  the  inquisition 
has  been  traversed.  Neither  is  it  too  late  if  made  when  the  pro- 
ceedings are  brought  before  the  court  on  certiorari,  provided  the 
motion  be  based  on  the  irregularity  or  insufficiency  of  the  pro- 
ceedings. The  People  v.  Wilson,  13  How.  446  ;  The  People  v. 
Smith,  24  Barb.  16.  When  the  supreme  court  investigated  the 
cause  on  affidavits  and  awarded  re-restitution,  the  court  of  errors 
reviewed  the  proceedings,  on  a  writ  of  error,  on  the  evidence 
presented  to  the  court  below.  Clason  v.  Shotwell,12  Johns.  31. 
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Form  of  writ  of  re-reatitutiou  —  Form  of  certiorari  to  remove  proceediDgs. 

Form  of  writ  of  re-restitution. 

The  People  of  the  State  of  New  York  to  the  Sheriff  [or  any 
constable']  of  Fulton  Kounty,  send  greeting : 

Whekeas,  We  lately  caused  to  be  removed  by  our  writ  of 
certiorari,  into  our  supreme  court  of  judicature,  certain  pro- 
ceedings had  before  Hon.  Mclntyre  Fraser,  county  judge  of  the 
county  of  Pulton,  in  the  case  of  the  People  of  the  State  of  New 
York,  upon  the  relation  of  A.  B.,  of  Johnstown,  in  said  county, 
against  C.  D.,  of  Johnstown,  aforesaid.  And,  whereas,  in  our 
supreme  court  before  our  justices  thereof,  it  was  considered  that 
the  said  C.  D.  be  restored  to  the  possession  of  \here  describe  the 
premises.']  Now,  therefore,  we  command  you  that  you  forth- 
with restore  the  said  C.  D.  to  the  full  possession  of  the  said 
premises ;  and  how  you  shall  have  executed  this  our  writ,  make 
appear  to  our  justices  of  our  supreme  court  of  judicature,  at 
,  on  the  day  of  ,  in  the  year  ,  and 

have  then  there  this  writ.    ,' 

Witness,  etc.  J  Moetimek  Wade, 

HoKACE  E.  Smith,    v  Clerk. 

Attorney. 

Section  12.  Certiorari.  After  the  finding  of  the  inquisition, 
the  proceedings  may  be  removed  into  the  supreme  court  by  a 
certiorari.  But  such  certiorari  must  be  allowed  by  a  j  ustice  of 
the  supreme  court,  a  circuit  judge,  or  a  supreme  court_  commis- 
sioner. 2  R.  S.  510  (526),  §  19.  The  office  of  the  supreme  court 
commissioner  has,  however,  been  abolished  since  the  adoption 
of  the  above  cited  statute.  New  York  State  Constitution  of 
1846,  art.  14,  §  8..  In  addition  to  the  remaining  officials  above 
mentioned,  a  certiorari  may  be  allowed  by  any  judge  of  the 
court  of  appeals,  county  judge  or  local  officer  elected  to  dis- 
charge the  duties  of  county  judge  and  surrogate.  Laws  of  1847, 
ch.  280,  §  17 ;  consult,  also,  Gardner  v.  The  Commissioners  of 
Highways  of  the  town  of  'Warren,  10  Sow.  181. 

Form  of  certiorari  to  remove  proceedings. 

The  People  of  the  State  of  New  York  to  Hon.  Mclntyre  Fra- 
ser, County  Judge  of  the  county  of  Fulton,  send  greeting: 

Wheeeas,  We  have  understood,  on  the  complaint  of  C  D., 
that  lately  before  you,  a  certain  inquisition  was  found  against 
nim,  for  [here  state'  the  finding  of  the  jury  of  inquisition.'] 
And  we  being  willing  for  certain  reasons,  that  the  said  inquisi- 
tion, and  all  other  proceedings  concerning  the  same  before  you 
remaining,  s'hould  be  certified  and  returned  by  you  into  our 
A^'OL.Y.— 40 
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supreme  court  of  judicature,  before  our  justices  thereof,  do  com- 
mand you,  that  you  certify  and  return  the  same  unto  our  justices 
of  the  supreme  court  of  judicature,  with  all  the  proceedings 
thereto  appertaining,  at  the  next  term  of  this  court,  to  be  held 
at  ,  on  the  day  of  next,  so  that  our  said 

justices  may  further  act  thereon,  as  of  right  and  according  to 
law  ought  to  be  done  ;  and  have  then  there  this  writ. 

Mortimer  Wade, 
Cleric. 
Witness,  R.  S.,  Justice  of  the  Supreme  ) 
Court,  at  ,  on  the  day  > 

of  ,  in  the  year  .  ) 

Richard  H.  Rosa, 

Attorney. 

If  allowed,  the  certiorari  may  be  thus  indorsed : 
On  the  application  of  Richard  H.  Rosa,  attorney  for  C.  D., 
and  upon  his  affidavit,  dated  the  day  of  ,  in  the  year 

,  I  allow  the  within  writ  of  certiorari  to  issue. 

R.  S., 
Justice  of  the  Supreme  Court. 

No  such  writ  of  certiorari  shall  be  allowed  to  issue  by  any 
officer  authorized  to  allow  the  same,  unless  the  defendant  prose- 
cuting such  writ,  with  two  sufficient  sureties,  to  be  approved  by 
such  officer,  or  in  the  case  of  the  absence  of  such  defendant, 
three  sufficient  sureties,  to  be  approved  as  aforesaid,  shall  become 
bound  to  the  complainant,  in  such  penal  sum  as  such  officer 
shall,  direct,  not  less  than  |100,  conditioned  that  such  party 
will  appear  at  the  return  of  the  said  certiorari,  answer  to  the 
inquisition  found,  abide  such  order  and  judgment  as  the 
supreme  court  shall  make  in  the  premises,  and  pay  all  costs 
that  shall  be  awarded  against  such  defendant.  Such  bond  shall 
be  delivered  to  the  judge  to  whom  such  certiorari  shall  be 
directed,  and  shall  be  of  no  effect  until  so  delivered.  2  R.  S. 
510  (526,  527),  §  20.  See  Devlin  v.  PlaU,  11  Abb.  398 ;  S.  C,  20 
How.  167. 

Bond  on  allowance  of  certiorari. 

Know  all  men,  etc.  [  Usual  form  of  bond.  The  defendant  is 
the  obligor,  the  com/plainantthe  obligee,  the  penalty  not  less  than 
$100;  ifiere  must  be  two  sureties,  or  if  the  defendant  be  absent, 
three  sureties.'] 

The  condition  of  the  above  obligation  is  such,  that^^if  the  above- 
bounden  C.  D.  shall  appear  at  the  return  of  a  certain  writ  of 


.% 
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certiorari,  issued  out  of  the  supreme  court  of  this  State,  and 
drected  to  Mclntyre  Fraser,  county  judge  of  said  county,  com- 
manding him  to  certify  the  inquisition  and  all  other  proceedings 
concerning  a  certain  forcible  entry  alleged  to  have  been  made  into 
certain  lands  and  premises  of  A.  B.,  the  obligee  above  named,  by 
the  said  CD.;  and  if  the  said  CD.  shall  answer  to  the  inquisition 
found  against  him,  as  aforesaid,  and  abide  such  order  and  judg- 
ment as  the  said  supreme  court  shall  make  in  the  premises,  and 
pay  all  costs  that  may  be  awarded  against  him,  then  the.above 
obligation  shall  be  void,  otherwise  it  shall  remain  in  full  force 
and  virtue. 

\_8ignatures  and  seals  of  ohligors.l 
Signed,  sealed  and  delivered  in  ) 
presence  of  j 

I.  J. 

[Here  follow  acknowledgment  and  affidamt  of  sureties  in  the 
usual  form.    See  ante,  Vol.  4,  270.] 

The  judge  will  annex  his  approval : 

I  approve  of  the  sureties  in  the  above  bond,  and  of  the  suf- 
ficiency thereof. 

R.  S., 
Justice  of  the  Supreme  Court. 

The  judge  is  directed  to  annex  and  iile  the  bond,  with  his 
return  to  the  writ ;  and  the  supreme  court  shall  proceed  therein 
and  cause  the  defendant  to  traverse  the  inquisition,  if  no  tra- 
verse has  been  had,  and  shall  direct  a  trial.  2  R.  S.  511  (527), 
§  21. 

Forin  of  return  to  the  writ  of  certiorari. 

The  answer  or  return  of  Mclntyre  Fraser,  county  judge  of  the 
county  of  Fulton,  to  the  writ  of  certiorari  hereto  annexed  : 

By  virtue  of,  and  in  obedience  to,  the  writ  of  certiorari  hereto 
annexed  and  to  me  directed,  I  do  hereby  certify  and  return  to 
the  justices  of  the  supreme  court,  that  on  the  day  of  , 

in  the  year  ,  the  complaint  of  A.  B.,  of  Johnstown,  in  said 
county,  duly  verified,  was  presented  to  me ;  which  complaint, 
with  the  afiidayit  duly  verifying  the  same,  is  as  follows,  to  wit : 
\here  insert  the  complaint,  affidamt,  etc.] 

That  I  did  thereupon  [here  follows  an  account  of  the  proceed- 
ings down  to  the  time  of  the  service  of  the  writ  of  certiorari.'] 

All  of  which  I  do  hereby  certify  and  return  as  withm  I  am 
commanded.  ,       ^       _        , 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  seal 
this        day  of  .in  the  year        . 

McInttke  Feasee.    [l.  s.] 
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Eeturn  to  the  writ  of  certiorari. 

The  form  of  traverse  in  the  supreme  court  is  substantially  the 
same  as  before  the  county  judge,  a  form  of  which  has  already 
been  given.  Ante,  304. 

If  the  defendant  shall  omit  to  traverse  the  inquisition  within 
such  time  as  the  court  by  rule  shall  direct,  restitution  shall  be 
awarded  by  the  court  with  costs.  Also  if  upon  the  trial  of  the 
traverse  the  defendant  shall  be  found  guilty,  the  supreme  court 
shall  award  restitution  with  costs  ;  and  in  either  case  the  court 
may  authorize  the  complainant  to  prosecute  the  bond  given  on 
the  allowance  of  the  writ  of  certiorari.    2  R.  S.  511  (527),  §  22. 

No  certiorari  will  be  allowed  in  these  proceedings  until  after 
inquisition  found.  An  inquisition  cannot  be  found  in  the 
supreme  court.  Haines  v.  Backus,  4  Wend.  213.  Recognized  in 
Devlin  Y.  Piatt,  20  How.  167  ;  S.  C,  11  Abb.  898,  401. 

The  office  of  the  certiorari  in  these  proceedings  and  the  extent 
of  its  j  urisdiction  over  inferior  tribunals  have  been  variously  dis- 
cussed in  the  courts.  In  Haviland  v.  White,  7  How.  154,  it  was 
held  that  the  supreme  court  will  look  into  the  evidence  and  all 
the  decisions  made  during  the  trial  in  the  court  below,  only  so  far 
as  to  determine  whether  the  inferior  tribunal  has  kept  within  its 
jurisdiction  and  proceeded  regularly.  See,  also.  The  People  v. 
Van  Alstyne,  32  Barb.  131,  137.  The  difficulty  of  framing  any 
general  rule  apon  the  subject  is  admitted  in  Carter  v.  Newbold, 
7  How.  166,  where,  however,  the  court  believes  that  it  should 
abstain  from  interfering  with  the  decisions  of\  inferior  tribunals 
on  questions  of  fact,  but  is  bound  to  interpose  to  correct  mistakes 
in  the  law  bearing  upon  the  merits.  See  People  v.  Hamilton,  39 
N.  Y.  (12  Tiff.)  107.  The  rule  is  stated  more  fully  in  the  People 
V.  Metropolitan  Police,  24  How.  481,  483.  If  it  appears  that  the 
inferior  tribunal  had  jurisdiction  of  the  proceedings  the  supreme 
court  will  not  examin^^he  evidence  for  the  purpose  of  reviewing 
the  decision  upon  its  merits.  But  if  the  jurisdiction  depends 
upon  evidence  to  be  taken  before  the  inferior  tribunal,  the  court 
will  make  an  examination  of  the  evidence  for  the  purpose  of 
deciding  the  question  of  jurisdiction,  but  for  no  other  purpose. 
See  title  Certioraki. 

When  proceedings  in  forcible  entry  and  detainer  are  removed 
into  the  supreme  court  on  certiorari,  and  thfe  issue  thereon  is 
ordered  to  be  tried  at  the  circuit,  if  the  complainant  do  not  pro- 
ceed to  trial,  judgment  as  in  case  of  nonsuit  will  be  granted  the 
same  as  in  actions.     The  People  v.  Hickox.  3  Hill,  446. 
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Form  of  judgment  record  on  certiorari. 

Supreme  Court: — Pleas  before  the  justices  of  the  supreme 
court  of  judicature  of  the  People  of  the  State  of  New  York,  at 
the  city  hall  in  the  city  of  ,  of  the  term  of  ,  [insert 

the  term  of  wMcTi  judgment  is  entered]  in  the  year  of  oui 
Lord  one  thousand  eight  hundred  and 

Witness,  Gr.  R.  D.,  Esq.,  Presiding  Justice. 
A.  B.  C,  Oler^. 

State  oe  New  York,  ss  :  The  people  of  the  State  of  New 
York  sent  to  Mclntyre  Fraser,  county  judge  of  the  county  of 
Fulton,  their  writ  of  certiorari  close  in  these  words,  to  wit  : 
[here  insert  the  writ.'] 

At  which  day  and  place  in  the  return  of  the  said  writ  men- 
tioned, before  the  justices  aforesaid,  comes  the  said  C.  D.,  by 
Richard  H.  Rosa,  his  attorney,  and  the  said  Mclntyre  Fraser, 
county  judge  aforesaid,  now  here  makes  return  to  the  said  writ 
in  words  and  figures  following,  that  is-  to  say :  [here  insert  a 
copy  of  the  return  in  full.]  And  the  said  C.  D.  not  having 
traversed  the  inquisition  mentioned  in  said  return,  day  is  given 
to  him  for  that  purpose,  to  wit :  the  day  of  ,  in  the 

year  ,  at  which  last-mentioned  day  the  said  C.  D.  traverses 

the  said  incLuisition  as  follows :  [here  insert  the  traverse  of  the 
defendant.] 

It  is  thereupon  ordered  by  the  supreme  court  that  the  said 
traverse  be  tried  at  the  circuit  court,  appointed  to  be  held  at  the 
court-house  in  ,  on  the        day  of  ,  in  the  year 

Afterward,  to  wit,  on  the  day  and  at  the  place  last  aforesaid, 
before  Hon.  R.  S.,  one  of  the  justices  of  said  court,  come  as  well 
the  above-named  C.  D.,  as  the  above-named  A.  B. ;  and  the  jurors 
summoned  to  try  the  said  traverse,  being  summoned,  also  come  ; 
who  being  duly  sworn  to  speak  the  truth  of  the  matter  above 
contained,  say  upon  their  oath  that  the  said  C.  D.  is  guilty  [or 
not  guilty]  of  the  forcible  entry  [or  forcible  detainer],  as  by  the 
complaint  of  the  said  A.  B.  is  alleged. 

Whereupon  the  said  A.  B.  prays  judgment  of  restitution  with 
costs,  and  that  a  writ  or  warrant  may  be  issued  by  the  said  court 
restoring  to  him  the  possession  of  the  premises  aforesaid. 

It  is  therefore  considered  that  the  said  A.  B.  recover  against 
the  said  C.  D.  the  sum  of  dollars  for  his  costs  and  charges, 

by  him  laid  out  and  expended  in  -and  about  his  defense  to  the 
said  writ  of  certiorari,  adjudged  to  him  by  the  court  now  here, 
with  his  assent,  and  that  he  have  execution  therefor.  And  it  is 
further  considered  that  the  said  A.  B.  be  restored  to  the  posses- 
sion of  the  premises  described  in  the  proceedings  aforesaid. 

Judgment  signed  the  day       of  ,  in  the  year 

Y.  W,  Oler'k. 
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If  judgment  is  found  for  tlie  defendant,  proceed  thus: 
It  is  therefore  considered  that  the  inquisition  aforesaid  be,  and 
the  same  is,  hereby  quashed.  And  it  is  further  considered  that 
the  said  C.  D.  recover  against  the  said  A.  B.  the  sum  of 
dollars  for  his  costs  and  charges  by  him  laid  out  and  expended 
in  and  about  the  prosecution  of  the  said  writ  of  certiorari,  ad- 
judged to  him  by  the  court  now  here,  with  his  assent,  and  that 
he  have  execution  therefor.  And  it  is  further  considered  that 
the  said  0.  D.  be  restored  to  the  possession  of  the  premises  de- 
scribed in  the  proceedings  aforesaid. 

Section  13.  Review  of  proceedings  in  the  court  of  appeals.    If 

either  party  considers  himself  aggrieved  by  the  decision  of  the 
supreme  court,  he  may  have  that  decision  reviewed  by  the  court 
of  appeals.  This  is  done  by  a  writ  of  error,  and  not  by  an  appeal, 
as  the  second  part  of  the  Code  does  not  apply  to  proceedings  in 
forcible  entry  and  detainer.  Code,  §  471;  Isaacs  v.  The  Beth 
Hamedrash  Society,  19  N.  Y.  (5  Smith)  584;  BecJcer  v.  The 
People,  18  N.  Y.  (4  Smith)  487;  The  People  v.  Church,  20  N.  Y. 
(6  Smith)  529 ;  Freeman  v.  Kendall,  41  N.  Y.  (2  Hand)  518 ; 
Turnbull  v.  Martin,  45  N.  Y.  (6  Hand)  600.  See  Laws  1873, 
chap.  70,  p.  163. 

Section  14.  Costs.  It  has  already  been  stated  {ante,  312,  art.  2, 
§  10)  that  the  complainant,  if  successful  before  the  magistrate,  is 
entitled  to  recover  from  the  defendant  the  costs  and  expenses  of 
the  proceedings,  and  that  these  costs  and  expenses  are  simply 
the  fees  of  the  officers  required  to  perform  services,  attorneys' 
fees  not  being  recoverable  against  the  adverse  party.  Patridge 
V.  Ford,  5  How.  21;  The  People  v.  Townsend  ei  al.,  6  id. 
178.  But  when  the  proceedings  are  removed  into  the  supreme 
court  by  certiorari,  the  successful  contestant  is  entitled  to  re- 
cover costs.  The  People  v.  HicTcox,  3  Hill,  446,  citing  2  R.  S. 
613  (636),  §  3;  id.  615  (639),  §  16;  id.  619  (643),  §  39. 

Costs  in  these  proceedings  may  be  taxed  by  the  judge  before 
whom  the  same  may  be  heard,  or  by  the  court  before  which  the 
same  may  be  decided  or  pending,  or  in  such  other  manner  as 
the  judge  or  court  may  direct.    N.  Y.  Code,  §  311. 


CHAPTER  X. 

TRESPASS  ON  LANDS. 
ARTICLE  I. 

TRESPASS  USTDER  THE   REVISED   STATUTES. 

Section  1.  Remedy  not  affected  by  Code.  The  special  remedy- 
provided  bytlie  Revised  Statutes  (2  U.  S.  348  [349] ),  for  trespass 
on  lands,  has  in  no  way  been  affected  by  the  Code,  but  is  ex- 
pressly exempted  from  the  operation  of  the  provisions  of  the 
second  part  of  that  instrument.     See  Code,  §  471. 

Section  3.  When  the  action  lies.  Under  the  provisions  of  the 
Eevised  Statutes  referred  to,  an  action  of  trespass  lies  against 
any  person  who  shall  cut  down  or  carry  off  any  wood,  under- 
wood, trees  or  timber,  or  shall  girdle  or  otherwise  despoil  any 
trees  on  the  land  of  any  other  person,  without  the  leave  of  the 
owner  thereof,  or  on  the  land  or  commons  of  any  city  or  town, 
without  having  any  right  or  privilege  in  such  commons,  and 
without  license  from  the  corporation  or  proper  officers  of  such 
city  or  town.  2  R.  S.  338  (349),  §  1.  See  Torrey  v.  BlacTc,  65 
Barb.  414,  416;  S.  C,  1  Pars.  Sup.  Ct.  42. 

So,  if  any  person  be  disseised,  ejected  or  put  out  of  any  lands 
or  tenements,  in  a  forcible  manner,  or  being  put  out,  be  after- 
ward holden  and  kept  out  by  force  or  with  strong  hand,  he  is 
entitled  to  maintain  the  action.     2  R.  S.  338  (349),  §  4. 

Section  3.  Who  may  maintain.  The  action  may  be  maintained 
by  the  owner  of  the  lands  trespassed  upon,  or  by  any  city  or 
town  for  a  trespass  on  its  land  or  commons.  2  R.  S.  338  (349), 
§  1.  Or  by  any  person  disseised,  ejected  or  put  out  of  any  lands 
or  tenements  in  a  forcible  manner,  etc.,  as  described  in  the  statute. 
Id.,  §4. 

In  an  action  by  the  remainderman  in  fee,  for  an  injury  done  to 
the  inheritance  by  cutting  timber,  it  is  not  necessary  for  the 
owner  of  the  intervening  estate,  for  life  or  years,  to  unite  as 
plaintiff.  In  such  an  action  the  plaintiffs  cannot  recover  for 
any  damage  the  life  tenant  may  have  sustained  by  the  acts  of 
the  defendant.  A  separate  action,  in  behalf  of  the  life  tenant, 
is  the  appropriate  remedy  for  any  injury  which  he  may  have 


320  TRESPASS  ON  LANDS. 

Action  how,  when  and  whore  commenced  —  Judgment  and  damages  recoverable. 

suflfered.  Van  Beusen  v.  Young,  29  N.  Y.  (2  Tiff.)  9  ;  re- 
versing S.  C,  29  Barb.  9. 

Section  4.  Against  whom.  The  action  may  be  maintained 
against  any  person  trespassing  in  the  manner  described  by  the 
statute.    See  ante,  319,  §  2. 

Section  5.  Action  how,  when  and  where  commenced. 

a.  How  commenced.  The  action  is  commenced  by  the  service 
of  a  summons,  and  it  is  necessary  to  indorse  the  summons  with 
a  reference  to  the  statute.     Sprague  v.  Irwin,  27  How.  61. 

b.  At  what  time.  The  action  is  one  of  those  which,  under  the 
provisions  of  the  Code,  must  be  brought  within  six  years  after 
the  right  of  action  shall  have  accrued.     See  Code,  §  91,  subd.  3. 

c.  Where  commenced.  The  action  being  one  for  any  injury  to 
real  property,  must  be  tried  in  the  county  in  which  the  subject 
of  the  action,  or  some  part  thereof,  is  situated;  subject,  however, 
to  the  power  of  the  court  to  change  the  place  of  trial  in  the  cases 
provided  by  statute.     See  Code,  §  123,  subd.  1. 

Section  6.  Pleadings  and  proceedings.  The  pleadings  in  the 
action  must  conform  to  the  rules  prescribed  by  the  Code,  and 
facts  must  so  appear  in  the  complaint  as  to  bring  the  case  within 
the  section  of  the  statute  relied  upon.  See  Mooers  v.  Allen,  2 
Wend.  247;  Morris  v.  Brush,  14  Johns.  328.  The  action  does 
not  materially  differ  from  other  actions  under  the  Code,  and  the 
proceedings  are,  in  general,  the  same. 

Section  7.  Judgment  and  damages  recoverahle.  Judgment  in 
the  action  is  entered  and  perfected  in  the  usual  form.  If  the 
trespass  is  within  the  first  section  of  the  statute  (2  R.  S.  338 
[349],  §  1),  the  trespasser  shall  forfeit  and  pay  to  the  owner  of 
the  land,  or  to  the  cit}'  or  town,  treble  the  amount  of  the 
damages  which  shall  be  assessed  therefor  in  an  action  of  trespass 
by  a  jury  or  by  a  justice  of  the  peace  in  cases  provided  by  law. 
lb.  And  the  like  damages  assessed  in  the  same  way  are  recover- 
able for  a  trespass  committed  in  the  manner  set  forth  in  section 
4  of  the  statute.    See  Id.,  §  4;  King  v.  Havens,  25  Wend.  420. 

If  it  appears,  upon  the  trial  of  the  action,  that  the  trespass 
within  section  1  of  the  statute  was  casual  and  involuntary,  or 
the  defendant  had  probable  cause  to  believe  that  the  land  on 
which  such  trespass  was  committed  was  his  own,  or  that  such 
wood,  trees  or  timber  were  taken  for  the  purpose  of  making  or 
repairing  any  public  road  or  bridge  by  the  authority  of  a  com- 
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missioner  or  overseer  of  higliways,  judgment  shall  be  given  to 
recover  only  the  single  damages  assessed  by  the  jury.  2  R.  S. 
338  (349),  §  2.  And  there  is  nothing  in  the  statute  to  authorize 
any  person  to  recover  more  than  the  just  value  of  any  timber 
taken  for  the  making  or  repairing  any  public  roads  or  bridges. 
Id.,  §  3.     See  Sprague  v.  Irwin,  27  How.  51. 

Vol.  v.— 41 


CHAPTER  XI. 

SLANDEK  OF  TITLE. 
ARTICLE  I. 

NATURE  OS  THE  ACTIOIT. 

Section  1.  In  general.  An  action  for  slander  of  title  is  not 
properly  an  action  for  words  spoken  or  written,  but  an  action 
on  the  case  for  special  damage  sustained  by  reason  of  the  speak- 
ing or  publishing  of  the  slander  of  the  plaintiff '  s  title.  Malachy 
V.  Soper,  3  Bing.  (N.  C.)  371;  Trentori,  Ins.  Co.  v.  Perrine,  3  Zabr. 
(N.  J.)  402,  412. 

The  cause  of  action  is  denominated  slander  of  title  by  a  figure 
of  speech,  in  which  the  title  to  property  is  personified  and  made 
subject  to  many  of  the  rules  applicable  to  personal  slander,  when 
the  words  in  themselves  are  not  actionable.  Kendall  v.  Stone, 
5  N.  Y.  (1  Seld.)  14. 

So  it  is  said  that  cases  of  this  kind  (slander  of  title)  do  not  fall 
within  any  recognized  definition  of  slander  or  libel;  they  contain 
no  personal  imputation.  They  do  not  affect  the  character  either 
of  individuals  or  magistrates;  but,  like  any  other  tort,  they 
occasion  damage  to  the  property  of  the  plaintiff,  and,  therefore, 
they  are  actionable.  Swan  v.  Tappan,  5  Cush.  110;  Trenton 
Ins.  Co.  V.  Perrine,  3  Zabr.  (N.  J.)  401.  See  Pater  v.  Baiter, 
3  C.  B.  831. 

Section  2.  When  the  action  lies. 

a.  As  to  real  estate.  An  action  for  slander  of  title  to  real  estate 
is  one  well  known  to  the  law,  and  instances  of  its  having  been 
brought  are  recorded  in  the  earliest  English  reports.  See  Oer- 
rard  v.  Dickenson,  Cro.  Eliz.  196;  Pennyman  v.  Rdbanks,  id. 
427;  Tashurgh  v.  Day,  Cro.  Jac.  485;  Cane  v.  Oolding,  Styles' 
Rep.  169. 

To  maintain  the  action,  the  slanderous  words  must  not  only 
be  false,  but  they  must  be  uttered  maliciously  and  be  followed, 
as  a  natural  and  legal  consequence,  by  a  pecuniary  damage  to 
the  plaintiff.  Kendall  v.  Stone,  5  N.  Y.  (1  Seld.)  14 ;  Pater  v. 
Baker,  3  C.  B.  831,  868;  SmitJi  v.  Spooner,  3  Taunt.  254;  Beach  v. 
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Banney,  2  Hill,  309.     See  Bassell  v.  Elmore,  48  N.  Y.  (3  Sick.) 
561. 

Where  an  unfounded  assertion  that  the  owner  of  real  prop- 
erty has  not  title  to  it,  if  made  under  such  circumstances  that 
the  law  would  imply  malice,  or  if  express  malice  be  proved  and 
special  damage  is  shown,  such  as,  for  instance,  that  a  bargain 
to  sell  the  land  is  lost,  this  is  held  to  give  a  good  cause  of 
action.  Wren  v.  Weild,  L.  R.,  4  Q.  B.  730.  So  it  has  been  said 
that,  if  one  were  falsely  and  maliciously  to  represent  that  a  piece 
of  land  and  residence,  which  a  neighbor  was  about  to  sell,  was 
very  unhealthy,  and  thus  break  off  an  advantageous  sale,  this 
would  be  actionable  if  damage  was  shown.  Paull  v.  Halferty, 
63  Penn.  St.  46;  S.  C,  3  Am.  Rep.  518.  And  it  is  now  a  well- 
settled  general  rule  that  any  damage,  which  is  a  natural  and 
proximate  consequence  of  the  language  used,  will  support  an 
action.  See  Kendall  v.  8ione,  5  N.  Y.  (1  Seld.)  14 ;  MalacTia 
V.  Soper,  3  Bing.  (N.  C.)  371.  Though  it  seems  to  have  been 
supposed,  formerly,  that  the  only  ground  of  damage  was  a  loss 
of  the  sale  or  leasing  of  the  property,  the  title  to  which  was 
assailed.  lb.  So,  in  some  of  the  earlier  cases,  it  was  held  that 
one  claiming  title  in  himself  cannot  give  a  right  of  action,  and 
that  to  render  the  charge  ■  actionable,  it  must  assert  a  title  in  a 
stranger.  See  Pennyman  v.  Babanks,  Cro.  Eliz.  427;  LovettY. 
Weller,i.  RoUe,  409;  Anonymous,  Styles'  Rep.  414.  But  this  dis- 
tinction no  longer  exists. 

K  the  statement  made  be  true,  and  if  there  really  be  the  infir- 
mity of  title  suggested,  no  action  will  lie,  however  malicious  the 
defendant's  intention  may  be.  It  is  essential  to  a  cause  of 
action  that  the  statement  be  both  false  and  malicious.  Pater  v. 
Baker,  3  C  B.  831,  868.  And  see  the  cases  cited  above.  So  if  what 
the  defendant  said  or  did  was  in  pursuance  of  a  hona  fide  claim 
or  color  of  title,  which  he  was  asserting  honestly,  and  especially 
if  he  was  acting  under  the  advice  of  counsel,  though  his  title 
proves  not  to  have  been  perfect,  he  will  not  be  liable.  Bailey  v. 
Dean,  5  Barb.  297;  Mil  v.  Ward,  13  Ala.  310. 

b.  As  to  personal  property.  Cases  of  slander  of  title  most  fre- 
quently arise  relative  to  the  title  to  real  estate  or  leasehold  inter- 
ests therein  ;  but  there  is  no  difference  in  the  principle  or  liability 
therefor,  whether  the  property  referred  to  be  real  or  personal. 
Wren  v.  Weild,  L.  R.,  4  Q.  B.  730 ;  Like  v.  McEinstry,  41  Barb. 
186;  S.  C,  4  Keyes,  897;  3  Abb.  Ct.  App.  62.    Thus,  where  at  a 
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— iri 

public  sale  of  rye  the  defendant  attended,  and  in  the  presence 
and  hearing  of  the  persons  there  assembled,  said:  "I  forbid 
selling  the  rye ;  it  is  mine.' '  In  consequence  of  which,  persons 
were  deterred  from  bidding,  and  the  rye  sold  for  less  than  it 
would  otherwise  have  done,  it  was  held,  an  action  could  be  main- 
tained, lb.  And  see  MalacTiy  v.  Soper,  3  Bing.  (IST.  C.)  371 ; 
Green  v.  Button,  2  Cr.  M.  &  Ros.  707 ;  S.  C,  Tyrw.  &  Gr.  118: 
mil  r.  Ward,  13  Ala.  310.  To  maintain  such  an  action  the 
plaintiff  must  establish :  1.  That  the  words  were  false;  2.  That 
they  caused  an  injury  to  him  in  reference  to  his  title  to  the  prop- 
erty ;  B.  That  they  were  uttered  maliciously,  and  in  or^er  to 
injure  the  plaintiff.     Like  r.  McKinstry,  41  Barb.  186. 


ARTICLE  II. 

PEACTICB,    PLBADIN-GS   AND   PEOGEEDINGS. 

Section  1.   Action,  how,  when  and  where  commenced.     The 

action  is  commenced  by  summons,  and  in  the  form  known  as  a 
summons  for  relief.  See  Code,  §  129,  subd.  2,  which  may  be 
served  by  publication.  Code,  §  135.  The  action  must  be  brought 
within  two  years  of  the  time  of  the  publication  of  the  slander. 
Code,  §  93.  It  cannot  be  brought  in  a  court  of  a  justice  of  the 
peace.  Code,  §  54.  But  may  be  brought  in  the  marine  court  of 
the  city  of  New  York  if  the  damages  claimed  do  not  exceed 
$500.  Laws  of  1853,  ch.  617,  §  1  ;  Murray  v.  DeOross,  3  Duer, 
668 ;  S.  C,  12  N.  Y.  Leg.  Obs.  311.  See  Laws  1871,  p.  1,817 ; 
Laws  1870,  p.  1,348.  In  cases  which  might  be  brought  in  the 
marine  court,  if  the  action  is  brought  in  any  other  court,  the 
plaintiff  can  recover  only  marine  court  costs.    Laws  1853,  ch.  617. 

It  belongs  to  that  class  of  actions  known  as  transitory.  See 
Hull  V.  Yreeland,  42  Barb.  543.  And  the  place  of  trial  should 
be  in  the  county  in  which  the  parties,  or  some  of  them,  reside  ; 
or  if  none  of  the  parties  reside  in  the  State,  then  in  any  county 
the  plaintiff  may  designate,  subject  in  every  case  to  the  power  of 
the  court  to  change  the  place  of  trial.     Code,  §§  125,  126. 

Section  2.  Pleadings  and  evidence.  The  action  cannot  be  main- 
tained unless  there  is  special  damage,  which  must  be  specially 
alleged  and  proved.  Kendall  v.  Stone,  5  N.  Y.  (1  Seld.)  14  ;  and 
that,  too,  circumstantially.     An  allegation  of  loss,  in  general 
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terms,  is  not  sufficient.  Bally  v.  Dean,  5  Barb.  297.  The  com- 
plaint should  set  out,  and  purport  to  set  out,  the  very  words 
published.  See  Finnerty  v.  Earlier,  7  N.  Y.  Leg.  Qbs.  317  ;  Corn- 
monwealth  v.  Wright,  1  Gush.  46. 

The  three  things  to  be  established  by  the  plaintiff  are  :  1.  That 
the  words  were  false ;  2.  That  they  caused  an  injury  to  him  in 
reference  to  his  title  to  the  property  ;  3.  That  they  were^  uttered 
maliciously,  and  in  order  to  injure  the  plaintiff.  Like  v.  Mc- 
Kinstry,  41  Barb.  186  ;  S.  C.  affirmed,  4  Keyes,  397;  3  Abb.  Ct. 
App.  62.     SeeTTrera  v.  Weild,  L.  R.,  4  Q.  B.  730. 

Although'  the  evidence  of  malice  in  such  an  action  be  not  very 
strong,  if  there  be  evidence  tending  to  such  conclusion,  it  is 
proper  to  submit  the  question  to  the  jury.  The  presumption  of 
malice  is  not  overcome  by  showing  that  the  defenda,nt  acted  under 
the  advice  of  counsel,  unless  it  also  appears  that  he  had  truth- 
fully disclosed  to  his  counsel  all  the  material  facts  within  his 
knowledge  ;  and  where  it  appears  that  his  statements  to  his  coun- 
sel were  the  same  as  those  made  in  his  testimony  on  the  trial, 
which  were  in  conflict  with  other  testimony  on  points  within  his 
own  personal  knowledge,  the  jury  have  justification  in  finding 
that  he  did  not  make  a  truthful  disclosure  of  all  the  facts  within 
his  knowledge.  Like  v.  McKinstry,  Al  Keyes,  397  ;  S.  C,  3  Abb. 
Ct.  App.  62.    See  Baily  v.  Bean,  5  Barb.  297. 

Where  the  action  is  for  slander  of  title,  whereby  the  plaintiff 
was  prevented  from  obtaining  a  loan  on  the  mortgage  of  the 
property,  or  from  selling  it,  it  is  essential  to  stating  a  cause  of 
action,  to  name  the  person  or  persons  who  refused,  for  that 
cause,  to  loan  or  purchase.  If  not  named  the  complaint  may  be 
demurred  to.  Linden,  v.  OraTiam,  1  Duer,  670  ;  S.  C,  11  N".  Y. 
Leg.  Obs.  185.  See  Enickerlocker  Life  Ins.  Co.  v.  Eoclesine,  2 
Jones  &  Sp.  76,  95. 

Section  3.  Trial  and  judgment.  The  trial  of  the  issues  in  the 
action  must  be  by  jury,  unless  a  jury  trial  is  waived,  or  the  par- 
ties, by  consent,  try  the  issue  before  the  court  without  a  jury,  or 
before  a  referee,  according  to  the  provisions  of  the  Code.  See  § 
253 ;  see,  also,  Perkins  v.  Mitchell,  31  Barb.  461  ;  Bonner  v. 
McPhail,  id.  106  ;  Rockwell  v.  Brown,  36  N.  Y.  (9  Tiff.)  207 ;  San- 
ford  v.  Bennett,  24  N.  Y.  .(10  Smith)  20.  Or,  unless  they  submit 
to  an  arbitration.  See  Orosvenor  v.  Hunt,  11  How.  355.  See, 
as  to  proceedings  on  trial  generally,  ante,  Vol.  3.  So,  as  to  judg- 
ment, see  ante,  id. 
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^ .k^ 

Section  4.  Incidental  proceedings.  The  plaintiff  in  tliis  action 
cannot  issue  an  attachment  against  the  property  of  the  defend- 
ant, bnt  the  latter,  whether  male  or  female,  may  be  arrested  and 
held  to  bail  at  the  commencement  of  the  action,  or  at  any  time 
before  judgment  therein.  Code,  §§  179,  183.  And  after  the 
return,  unsatisfied,  of  an  execution  against  the  property  of  the 
defendant,  an  execution  may  issue  against  his  person,  even  in 
the  case  of  an  infant  defendant.  Code,  §§  179,  288 ;  Defries  v. 
Bavis,  3  Dowl.  629.  See  Davis  v.  Scott,  15  Abb.  127 ;  Knicker- 
'bocker  Life  Ins.  Co.  r.  Ecelesine,  42  How.  201 ;  Blakelee  v.  Bu- 
chanan, 44  id.  97.  The  practice  of  holding  to  bail  in  actions  for 
libel  or  slander  is  now  discouraged  by  the  courts  in  New  York 
city.  lb. 

The  plaintiff  may  be  required  to  give  security  for  costs,  as  in 
other  actions. 

Section  5.  Appeals.  Slander  is  in  the  nature  of  a  penal  action, 
and  though  the  jury  find  for  the  defendant,  against  the  weight  of 
evidence,  a  new  trial  will  seldom  be  granted.  Tlx  parte  Baily, 
2  Cow.  479  ;  Hurtin  v.  HopMns,  9  Johns.  36.  To  warrant  a  new 
trial,  on  the  ground  that  the  verdict  is  against  evidence,  it  must 
be  a  very  clear  case.  Root  v.  King,  7  Cow.  613 ;  S.  C.  affirmed, 
4  Wend.  113;  HuntY.  Bennett,  4  E.  D.  Smith,  647,  657;  S.  C. 
affirmed,  19  N.  Y.  (5  Smith)  173  ;  Paddock  v.  Salishury,  2  Cow. 
811 ;  Broom  v.  Gosden,  1  C.  B.  728 ;  Black'burn  v.  Blackburn,  4 
Bing.  395  ;  Fisher  v.  Clement,  10  B.  &  Cr.  472. 


CHAPTER  XII. 

PROCEEDINGS  FOR  THE   SALE.  OP  THE  REAL  ESTATE  OF 
RELIGIOUS  CORPORATIONS. 

ARTICLE  I. 

IN   WHAT   CASES   ALLOWED. 

Section  1.  In  general.  By  the  English,  common  law,  corpora- 
tions aggregate,  including  religions  corporations,  and  some 
corporations  sole,  had  the  same  right  to  alien  real  estate  which 
they  had  the  capacity  to  take  and  hold,  and  for  the  same  pur- 
poses and  objects  as  natural  persons.  Smith  v.  Clifford,  1  Sid. 
Rep.  162  ;  Coke  Litt.  44  a,  300 ;  Dutch  Church  v.  Mott,  7  Paige, 
77,  83  ;  Matter  of  the  Reformed  Dutch  Church  in  Saugerties,  16 
Barb.  237,  241. 

Several  statutes,  however,  were  passed  in  the  reign  of  Elizabeth, 
and  one  in  the  first  year  of  her  successor,  restraining  alienations 
of  church  property  by  religious  corporations ;  and  restricting 
the  power  of  leasing  the  same  for  a  longer  period  than  twenty- 
one  years,  or  three  lives,  or  below  the  accustomed  rents.  See  1 
Evans'  Stat.  381  to  390.  These  statutes  forming  a  part  of  the 
law  of  England  at  the  time  of  the  settlement  of  this  State  by 
colonists  from  England,  under  the  charter  to  the  Duke  of  York, 
were  probably  brought  hither  by  those  emigrants,  and  became  a 
part  of  the  laws  of  the  colony,  although  they  were  not  afterward 
re-enacted  here.  For,  it  is  a  natural  presumption,  and  therefore 
adopted  as  a  rule  of  law,  that  on  the  settlement  of  a  new  terri- 
tory by  a  colony  from  another  country,  and  where  the  colonists 
continue  subjects  to  the  government  of  the  mother  country,  they 
carry  with  them  the  general  laws  of  that  country,  so  far  as  those 
laws  are  applicable  to  the  colonists  in  their  new  situations,  which 
thus  become  the  unwritten  law  of  the  colony,  until  altered  by 
common  consent  or  legislative  enactment.  Canal  Commission- 
ers V.  The  People,  5  "Wend.  423  (445) ;  Canal  Appraisers  v.  The 
People,  Yl  id.  571  (584). 

That  the  common  law  existing  in  this  State  restrained  religious 
corporations  from  alienating  church  property,  is  evident  from 
the  fact  that,,  in  March,  1806,  the  legislature  thought  it  necessary 
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to  pass  a  special  statute  authorizing  the  chancellor,  upon  the 
petition  of  the  corporation,  to  make  an  order  for  such  sale  and 
for  the  application  of  the'proceeds  thereof  to  such  uses  as  the 
corporation,  with  his  assent,  should  conceive  to  be  most  for  the 
interests  of  the  society  to  which  the  property  so  sold  did  pre- 
viously belong.  De  Euyter  v.  The  Trustees  of  St.  Peter's  Church, 
3  Barb.  Ch.  119;  S.  0.  affirmed,  3  IST.  Y.  (3  Comst.)  238.  And 
see  Madison  Avenue  Baptist  Church  v.  Baptist  Church  in 
Oliver  street,  46  JST.  Y.  (1  Sick.)  131,  142. 

The  act  of  1806  was  re-enacted  in  1813,  and  afterward  embodied 
in  the  general  act  for  the  incorporation  of  religious  societies, 
and  provides  that  it  shall  be  lawful  for  the  chancellor  of  this 
State,  upon  the  application  of  any  religious  corporation,  in  case 
he  shall  deem  it  proper,  to  make  an  order  for  the  sale  of  any 
real  estate  belonging  to  such  corporation,  and  to  direct  the  appli- 
cation of  the  moneys  arising  therefrom  by  the  said  corporation, 
to  such  uses  as  the  same  corporation,  with  the  consent  and  appro- 
bation of  the  chancellor,  shall  conceive  to  be  most  for  the  interest 
of  the  society  to  which  the  real  estate  so  sold  did  belong :  Pro- 
vided that  this  act  shall  not  extend  to  any  of  the  lands  granted 
by  this  State  for  the  support  of  the  gospel.  Laws  of  1813,  ch. 
60,  §  11;  3  Edm.  Stat.  694.  This  power  is  now  exercised  by  the 
supreme  court.     See^os^,  330,  art.  2,  §  1. 

In  addition  to  the  provision  of  the  section  of  the  statute  just 
cited,  relating  to  the  sale  of  real  estate  by  religious  corporations, 
it  is  enacted  that  it  shall  not  be  lawful  for  any  church  or  religious 
corporation  to  mortgage  any  burying  ground  used  for  the  inter- 
ment of  human  remains,  for  the  use  of  which  they  shall  have 
received  compensation,  without  the  previous  consent,  in  writing, 
of  three-fourths  in  number  of  the  congregation  or  society  of  such 
church  or  corporation,  which  consent  shall  be  proved  or  acknowl- 
edged in  the  same  manner  as  deeds  are  now  required  by  law  to 
be  proved  or  acknowledged,  and  shall  thereupon  be  recorded 
in  the  office  of  the  register  of  the  city  or  clerk  of  the  county  in 
which  such  burying  ground  is  situated.    Laws  of  1842,  ch.  215, 

§1. 

The  statute  further  provides  that  whenever  any  church,  in- 
corporated under  the  act  for  the  incorporation  of  religious  socie- 
ties, shall  be  dissolved  by  means  of  any  non-user  or  neglect  to 
exercise  any  of  the  powers  necessary  for  its  preservation  or  other- 
wise, the  same  may  be  reincorporated  in  the  mode  prescribed 
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by  the  statute,  within  six  years  from  the  date  of  such  dissolution, 
and  thereiipon  all  the  property,  real  and  personal,  belonging  to 
such  dissolved  corporation  at  the  time  of  its  dissolution  shall 
vest  in  such  new  corporation.  Laws  of  1863,  ch.  45,  §  1,  subd.  4; 
6  Edm.  Stat.  56. 

Section  2.  When  sale  will  be  ordered.  The  construction  put 
upon  the  statute  was  that  the  intention  of  the  act  of  March,  1806, 
was  to  give  to  every  religious  corporation  an  unlimited  power 
to  convey  any  real  property  held  by  them  in  trust  for  the  cor- 
porators; provided  the  previous  consent  of  the  court  to  such 
alienation  of  the  church  property,  and  a  direction  for  the  proper 
application  of  the  proceeds  thereof  for  the  benefit  of  the  corpora- 
tors, was  obtained  in  the  summary  mode  which  is  there  pre- 
scribed. Dutch  Church  in  Garden  street  v.  Mott,  7  Paige,  77. 
And  see  Reformed  Church  of  Gallupville  v.  Schoolcraft,  5  Lans. 
206,  210. 

The  statute  prescribes  the  mode  in  which  the  sanction  of  the 
court  must  be  obtained.  And  formerly  it  was  thought  doubtful 
whether  a  previous  sale  could  be  rendered  valid  by  a  subsequent 
ratification.  lb.  But  in  later  cases  it  has  been  adjudged  that 
the  statute  does  not  in  terms,  or  by  necessary  implication, 
restrain  the  making  of  a  contract  as  a  preliminary  step  toward 
such  sale,  and  that  it  will  be  sufiicient  if  the  consent  of 
the  court  be  obtained  after  the  contract  and  before  the  time  of 
conveying  the  property.  Congregation  Beth  Slohim  v.  Central 
Presbyterian  Church,  10  Abb.  N.  S.  484.  Therefore,  whenever 
a  religious  society  has  resolved  to  dispose  of  its  property,  and 
has  agreed  upon  the  terms  and  conditions  of  sale,  and  the  appli- 
cation to  be  made  of  the  money  arising  therefrom,  it  is  in  a  con- 
dition to  seek  the  sanction  of  the  court,  and  such  sanction  may 
very  properly  be  of  the  entire  agreement.  Madison  Avenue 
Baptist  Church  v.  The  Baptist  Church  in  Oliver  street,  30  How. 
455;  S.  C,  1  Abb.  N.  S.  214;  3  Rob.  570. 

The  authority  of  the  court,  however,  is  entirely  negative.  It 
may  withhold  its  assent  to  a  sale  and  thus  compel  the  corpora- 
tion to  retain  the  property;  but  this  is  the  extent  of  its  power; 
it  cannot  direct  the  corporation  how  to  apply  the  moneys. 
Matter  of  the  Reformed  Dutch  Church  of  Sanger  ties,  16  Barb. 
237;   Wyatt  v.  Benson,  23  id.  327;  S.  C,  4  Abb.  182. 

It  is  only  where  an  absolute  transfer  of  the  title  is  intended 
that  the  assent  of  the  court  is  required.  lb.   Yoorhees  v.  Preshy- 
VoL.  v.— 42 
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terian  Church  of  Amsterdam,  8  Barb.  137;  S.  C.  affirmed,  17  id. 
104.  Therefore  sucli  assent  is  not  necessary  in  case  of  the  sale 
of  a  pew,  where  the  purchaser  acquires  merely  a  limited  usu- 
fructuary right.  Freligh  v.  Piatt,  5  Cow.  494.  See  Abernethy  v. 
Society  of  the  Church  of  the  Puritans,  3  Daly,  1. 

Nor  is  the  assent  and  an  order  of  the  court  necessary  to  give 
validity  to  a  mortgage,  executed  by  a  religious  corporation  for 
a  portion  of  the  purchase-money  of  the  premises. 

The  statute  is  applicable  only  where  the  church  is  the  owner 
of  real  property,  and  was  intended  to  give  the  court  control  of 
the  disposition  of  the  proceeds,  to  prevent  a  misapplication  of 
the  trust  funds.  South  Baptist  Society  of  Albany  v.  Clapp,  18 
Barb.  36. 

A  mortgage  given  to  secure  the  indebtedness  of  a  religious 
corporation  is  not  a  sale  of  the  real  estate  so  mortgaged,  either 
in  the  popular  or  in  the  strictly  legal  acceptation  of  the  term. 
Therefore  no  order  of  the  court  is  necessary  to  render  valid  a 
mortgage  given  to  secure  a  debt  legally  contracted.  Manning 
V.  Moscow  Presbyterian  Society,  27  Barb.  52  ;  Lee  v.  Methodist 
Episcopal  Church  of  Fort  Edward,  52  id.  116.  So  where  a  reli- 
gious corporation  conveys  a  right  of  burial  in  its  churchyard, 
although  the  deed  purports  to  convey  a  certain  specific  piece  of 
ground  and  stipulates  that  it  shall  never  be  dug  up,  disturbed  or 
destroyed,  yet  it  is  the  grant  of  a  mere  easement  and  not  of  an 
ordinary  absolute  estate  in  fee.  And  this  easement  is  held  to  be 
subordinate  to  the  rights  of  the  corporation  in  the  soil  or  freehold, 
which,  upon  complying  with  the  statute,  and  leave  of  the  court 
being  granted,  may  sell  the  property  and  remove  the  dead. 
Richards  v.  Northwest  Protestant  Dutch  Church,  32  Barb.  42; 
S.  C,  20  How.  317;  11  Abb.  30;  Matter  of  the  Reformed  Pres- 
byterian Church  of  New  York,  7  How.  476. 

Application  to  the  court  is  not  necessary  to  enable  a  corpora- 
tion to  remove  their  house  of  worship  from  one  lot  to  another, 
nor  from  one  village  to  another.  Matter  of  the  Second  Baptist 
Society  in' Canaan,  20  How.  324. 

ARTICLE  II. 

PEOCBEDIN-GS   FOR  SALE. 

Section  1.   To  what  courts  application  may  be  made.     The 

supreme  court,  succeeding  to  the  powers  of  the  chancellor,  has 
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general  jurisdiction  to  grant  an  application  for  the  sale  of  the 
real  estate  of  a  religious  corporation.  The  county  court  also  has 
authority  to  order  the  mortgage  or  sale  of  the  real  property  of  a 
religious  corporation,  situated  within  the  county,  and  for  the 
disposition  of  the  proceeds  thereof.  Code,  §  30,  subd.  9.  This 
provision  of  the  Code,  however,  does  not  confer  jurisdiction  upon 
the  county  court  to  appoint  a  receiver  of  the  effects  of  a  religious 
corporation.     Wheaton  v.  Oates,  18  N.  Y.  (4  Smith)  395. 

Jurisdiction,  in  such  cases,  has,  however,  been  conferred  upon 
the  court  of  common  pleas  of  the  city-  and  county  of  New  York, 
when  the  premises  are  situated  within  the  limits  of  that  city. 
Laws  of  1854,  ch.  198,  §  6.  And  also  upon  the  superior  court  of 
the  city  of  Buffalo,  when  the  premises  are  situated  in  that  city. 
Id.,  ch.  96,  §  9,  subd.  7. 

A  religious  corporation  cannot  submit  the  question  of  sale  to 
an  arbitrator  for  his  decision.  And  if  an  arbitrator  is  chosen 
and  he  decides  that  the  property  shall  be  sold,  his  award  is  not 
binding  upon  any  one,  and  gives  no  authority  to  make  the  sale. 
Wyatt  V.  Benson,  23  Barb.  327;  S.  C,  4  Abb.  182. 

Section  2.  Application,  by  whom  made.  It  has  been  held  that  the 
application  can  only  be  made  by  the  corporation,  in  the  corporate 
name,  and  sanctioned  by  a  majority  of  the  corporators.  Wyatt 
V.  Benson,  23  Barb.  327  ;  S.  C,  4  Abb.  182.  See,  also,  Robert- 
son V.  Bullions,  11  N.  Y.  (1  Kern.)  243. 

But  this  rule  was  questioned  in  the  Matter  of  Si.  Ann's 
Church,  23  How.  285  ;  S.  C,  14  Abb.  424,  in  which  it  was  held 
that  the  vestry  or  trustees  of  a  religious  society,  by  virtue  of 
their  offices,  have  power  to  apply  to  the  court  for  liberty  to  sell 
or  mortgage  real  estate,  irrespective  of  a  vote  of  the  corporators 
for  that  purpose.  lb.  See,  also,  Madison  Avenue  Baptist  Church 
V.  The  Baptist  Church  in  Oliver  street,  30  How.  455 ;  S.  C,  1 
Abb.  N.  S.  214 ;  3  Rob.  570. 

And  it  is  now  settled  by  the  court  of  appeals  that  it  is  not 
necessary  to  a  valid  conveyance,  under  the  statute,  providing  for 
the  incorporation  of  religious  societies,  that  a  majority  of  the 
corporators  should  authorize  the  trustees  of  the  corporation  to 
initiate  proceedings.  The  control  of  the  temporal  affairs  of  such 
corporations  is  placed  in  the  hands  of  those  persons  who  are 
elected  trustees,  and  they  are  the  proper  persons  to  act.  Madison 
Avenue  Baptist  Church  v.  Baptist  Church  in  Oliver  street,  46 
N.  Y.  (1  Sick.)  131 ;  S.  C,  11  Abb.  N.  S.  132. 
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Trustees,  in  carrying  out  a  contract  for  tlie  sale  and  convey- 
ance of  the  real  estate  of  a  religious  corporation,  have  incidental 
power  to  agree  to  an  extension  of  the  time  for  delivering  the 
deed.  Congregation  Beth  BloMm  v.  Central  Presbyterian 
ChurcJi,  10  Abb.  JST.  S.  484. 

Section  3.  Application^  how  made.  The  application  is  made 
by  petition,  setting  forth  the  incorporation  of  the  society,  and, the 
date  thereof ;  and  describing  the  property  to  be  sold,  and  its 
value,  and  also  stating  the  particular  reasons  which  render  a  sale 
desirable  or  necessary,  and  .the  disposition  which  the  corporation 
proposes  to  make  of  the  proceeds  of  the  sale.  See  Wyatt  v.  Ben- 
son, 23  Barb.  327 ;  S.  C,  4  Abb.  182. 

The  petition  should  be  signed  by  the  trustees,  or  a  majority  of 
them,  representing  the  corporation,  or  by  the  president  thereof, 
in  which  case  it  should  recite  the  authority  of  the  president  con- 
ferred by  resolution  of  the  board.  Wyatt  v.  Benson,  23  Barb. 
327 ;  S.  C,  4  Abb.  182. 

It  is  no  objection  to  an  application  by  the  trustees  for  leave  to 
sell  real  estate,  that  such  application  is  not  authorized  by  an 
express  vote  of  the  corporation,  where  neither  the  good  faith  of  the 
application  nor  the  propriety  of  the  proposed  sale  is  questioned. 
Matter  of  St.  Ann's  Church,  23  How.  285  ;  S.  C,  14  Abb.  424. 
And  see  Matter  of  the  Second  Baptist  Society,  20  id.  324  ;  Madi- 
son Avenue  Baptist  Church  v.  Baptist  Church  in  Oliver  street, 
11  Abb.  N.  S.  132  ;  S.  C,  46  JST.  Y.  (1  Sick.)  131 ;  Wheaton  v. 
Gates,  18  N.  T.  (4  Smith)  395.  It  is  usual,  however,  in  such 
cases  to  allege  in  the  petition,  or  affidavit  accompanying  it,  that, 
at  a  meeting  of  the  society  called  for  that  purpose,  the  proposed 
disposition  of  their  property  had  been  sanctioned.  Matter  of 
the  Second  Baptist  Society,  20  How.  324. 

Petition. 
To  the  Supreme  Court  of  the  State  of  New  York : 

The  petition  of  the  congregation  of  respectfully 

shows  to  this  court  that  your  petitioners  are  a  religious  corpora- 
tion, duly  incorporated  under  the  act  entitled  "An  act,"  etc.; 
{stating  the  title,  etc.,  or  show  how  otherwise  incorporated']. 
That,  as  such  incorporated  association,  they  are  the  owners  of 
the  following  described  piece  or  parcel  of  land,  situated,  etc., 
{insert  description']. 

That  they  are  desirous  of  disposing  of  the  said  real  estate ;  and 
that  J.  D.,  of,  etc.,  has  oflfered  and  agreed  to  pay  for  the  same, 
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upon  receiving  title  thereof,  the  sum  of  dollars,  wliicJi  sum 

is  the  fair  market  value  of  said  real  estate,  as  your  petitioners 
verily  believe.  [Or  if  no  purchaser  has  offered  to  'buy,  state  the 
situation  and,  full  value  of  the  property]. 

That  your  petitioners  wish  to  sell  the  said  real  estate  for  the 
following  reasons,  viz. :  [state  the  reasons']. 

That  your  petitioners  are  indebted  to  various  individuals,  resid- 
ing in  said  county,  to  an  amount  in  the  aggregate  equal  to,  or 
exceeding  the  whole  consideration  which  they  expect  to  receive 
for  the  said  real  estate  as  aforesaid  ;  and  that  they  have  no  prop- 
erty with  which  to  pay  said  indebtedness,  except  the  said  real 
estate  ;  that  yonr  petitioners  are  desirous  that  the  avails  of  said 
real  estate,  when  received  by  them,  should  be  applied  in  pay- 
ment and  discharge  of  said  indebtedness. 

Your  petitioners  therefore  pray  that  by  an  order  of  this  court 
your  petitioners  may  be  authorized  to  sell  the  real  estate  afore- 
said to  the  said  purchaser  upon  the  terms  aforesaid,  [or  for  not 
less  than  the  sum  of  %  ,  etc.]  ;  and  that  the  proceeds  of  such 
sale  be  applied  as  before  specified. 

{Signatures  of  a  majority  of  the  trustees.) 

COTJNTT   OF  ,  SS  / 

A.  B.,  C.  D.,  and  E.  F.,  being  duly  and  severally  sworn,  each 
for  himself,  says  that  he  resides  in  ,  and  is  one  of  the  trus- 

tees of  the  corporation ;  that  the  persons  whose  names  are 

subscribed  to  the  foregoing  petition  compose  a  majority  of  the 
trustees  of  said  corporation  ;  that  he  has  read  [or  heard  read} 
the  said  petition  subscribed  by  him,  and  knows  the  contents 
thereof,  and  that  the  same  is  true  to  his  own  knowledge,  except 
as  to  the  matters  therein  stated  on  information  and  belief,  and  as 
to  those  matters  he  believes  it  to  be  true. 

And  the  said  deponents,  each  for  himself,  further  says,  that  at, 
a  meeting  of  the  qualified  members  of  said  association,  held  at 
their  meeting-house  in  on  ,  the  trustees  aforesaid  were 

duly  authorized  by  a  majority  of  said  members  to  make  this 
application  for  the  sale  aforesaid,  upon  the  terms  aforesaid,  and 
that-the  proceeds  thereof  be  applied  as  stated  in  said  petition. 

Sworn,  etc.  {Names.) 

It  is  not  absolutely  necessary  for  the  applicants  to  state  that 
they  have  found  a  purchaser,  a  conditional  order  may  be  made 
authorizing  a  sale  at  a  price  not  less  than  a  sum  fixed  by  the 
court,  and  so  that,  if  a  purchaser  cannot  be  found  at  that  sum, 
there  wiU  be  no  sale.  Matter  of  the  Brick  Presbyterian  Church, 
New  York,  3  Bdw.  Ch.  155. 

The  petition  may  be  presented  to  the  court  at  a  special  term, 
or  circuit  court,  without  giving  any  previous  notice  to  any  one. 
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Order  of  reference  and  proceedings  thereon. 

If  the  application  is  made  to  the  county  court  it  may  be  made  to 
the  judge  at  any  time,  either  in  or  out  of  court,  as  that  court  is 
always  open  for  the  transaction  of  any  business  for  which  no 
notice  is  required.  Code,  §  31.  But  the  order  whether  made  in 
or  out  of  court  should  be  entitled,  and  the  papers  recite  the  pro- 
ceedings as  in  court. 

Section  4.  Order  of  reference  and  proceedings  thereon.  The 
usual  course,  especially  if  it  appear  that  the  proceeding  is  not 
entirely  without  opposition,  is  to  refer  the  matter  to  a  referee,  to 
inquire  into  the  truth  of  the  allegations  set  forth  in  the  petition, 
and  to  report  thereon  to  the  court. 

The  order  of  reference  may  be  in  the  following  form : 

At  a  special  term  of  the  supreme  court  held  for  the  State  of 
New  York,  at  the  court-house  in  the  village  (or  dty)  of  , 

on  the  day  of  ,  18    . 

Present  —  Hon.  J.  M.,  Justice. 


In  the  matter  of  the  petition  of  the 
congregation  of  the  , 

for  leave  to  sell  real  estate. 


On  reading  and  filing  the  petition  of  the  above-named  corpo- 
ration, bearing  date  on  the  day  of  ,  18  ,  praying  for 
leave  to  sell  the  real  estate  described  in  said  petition,  and  to 
apply  the  proceeds  thereof  to  the  payment  of  the  debts  of  said 
corporation,  duly  verified  by  the  affidavit  of  A.  B.,  C.  D.,  and  B. 
F.,  composing  a  majority  of  the  trustees  of  said  corporation  ;  on 
motion  of  H.  C,  attorney  for  the  petitioners,  it  is  ordered  *  that 
it  be  referred  to  W.  B.,  of  ,  to  inquire  into  and  report  upon 
the  matters  in  said  petition  contained,  and  to  inquire  and  report 
the  value  of  said  real  estate,  and  whether  it  wiU  be  proper  to 
have  the  samg  sold,  and  if  so,  upon  what  terms  and  for  what 
price  [and  whether  there  is  any  person  witling  to  purchase  said 
real  estate  for  a  fair  and  just  consideration'],  and  whether  the 
proceeds  of  said  sale  ought  to  be  applied  to  the  payment  of  their 
debts  ;  and  whether  said  corporation  has  any  other  property  out 
of  which  to  pay  their  indebtedness  and  to  report  facts,  with  his 
opinion  thereon,  to  the  court  with  all  convenient  speed. 

The  order  may  also  contain  special  directions  in  regard  to  the 
manner  in  which  it  is  to  be  executed,  if  the  court  think  proper 
to  make  them  ;  as,  for  example,  to  direct  notice  of  the  proceed- 
ings and  reference  to  be  given  to  the  dissenting  minority  of  the 
trustees  or  directors. 


RELIGIOUS  CORPORATIONS.  385 

Eoport  and  proceedings  thereon  —  Order  for  sale  and  disposition  of  proceeds. 

Section  5.  Report  and  proceedings  thereon.  Upon  a  trial  by 
referees  they  are  required,  in  their  decision  and  final  report,  to 
state  the  facts  found  by  them  and  their  conclusions  of  law  separ- 
ately ;  a  copy  of  which  must  be  served  with  notice  of  judgment. 
Rule  39,  Sup.  Ct.  The  report  may  be  made  and  filed  under  the 
above  rule,  and  notice  thereof  given  to  any  party  who  has 
appeared  on  the  reference.  And  if  excepted  to,  the  exceptions 
and  report  may  be  brought  to  a  hearing  as  in  other  cases. 

The  report  of  the  referee  may  be  in  the  following  form. 

{Title  as  in  order  of  reference.) 

To  the  Supreme  Court  of  the  State  of  New  York  : 

In  pursuance  of  an  order  of  the  supreme  court  in  the  above 
matter,  dated  on  the  day  of  j  18     ,  by  which  it  re- 

fered  to  me,  the  undersigned  of  ,  to  inquire  and  report,  etc. 

{as  in  the  order).  I,  the  said  referee,  do  report:  That  I  have  been 
attended  by  the  said  trustees  of  the  said  corporation  and  their 
attorney,  and  after  taking  proofs  of  the  matters  alleged  in  said 

fetition,  by  the  examination  of  witnesses  produced  before  me, 
am  satisfied  that  the  facts  stated  in  said  petition  are  true ;  that 
the  real  estate  therein  described  is 'of  the  value  of  $  , 

and  that  the  said  corporation  has  no  other  property  out  of  which 
to  pay  its  indebtedness;  that  in  my  opinion  it  would  be  proper, 
and  to  its  interest,  to  have  said  real  estate  sold  for  not  less 
than  the  sum  of  $  ,  and  the  proceeds  thereof  applied  to 

the  payment  of  its  indebtedness;  that  J.  D.  is  willing  to  pur- 
chase the  same  at  the  price  of  f  , ,  to  be  paid  upon  the 
delivery  of  the  title  to  him. 
All  which  is  respectfully  submitted. 
Dated,  etc.  W.  B., 

Referee. 

Where  no  notice  is  directed  in  the  order  to  be  given,  the  re- 
port may  at  once  be  presented  to  the  court,  and  the  order  of  sale 
applied  for  without  notice  of  filing,  and  the  report  may  subse- 
quently be  filed  and  the  order  entered. 

Section  6.  Order  for  sale  and  disposition  of  proceeds.  When  the 
application  is  approved  by  the  court,  an  order  will  be  entered 
directing  the  sale  of  the  premises  in  pursuance  of  the  prayer  of 
the  petition. 

It  usually  directs  the  sale  to  be  made  by  the  corporation, 
which  may  be  done  by  resolution  of  the  board  of  trustees  or 
directors,  as  evidenced  by  the  corporate  seal;  or,  it  may  direct 
the  sale  to  be  made  by  the  trustees,  or  a  majority  of  them,  or 
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Order  for  sale  and  disposition  of  proceeds. 

even  by  a  referee  specially  appointed  for  that  purpose.  De 
Ituyter  v.  St.  Peter's  Church,  3  N.  Y.  (SComst.)  238;  affirming 
S.  C,  3  Barb.  Ch.  119. 

Where  the  petition  has  set  forth  a  conditional  agreement  to 
purchase  for  a  specified  sum  by  a  person  named,  and  it  appears' 
from  the  report  of  the  referee  that  the  suin  named  is  the  full 
value  of  the  premises,  the  order  will  authorize  the  sale  to  be  made 
to  the  person  and  for  the  consideration  named  in  the  petition. 
But  if  no  offer  has  been  made,  nor  any  purchaser  found,  the  order 
may  be  made  conditional,  authorizing  the  sale  of  the  property 
at  a  fixed  sum;  or,  it  may  authorize  the  trustees  to  contract  for 
a  sale,  and  report  such  contract  to  the  court  before  executing  a 
deed  of  conveyance.  Matter  of  the  Brick  Presbyterian  Church, 
3  Edw.  Ch.  155. 

The  order  of  the  court  must  specify  the  manner  in  which  the 
corporation  is  authorized  to  dispose  of  the  proceeds  of  the  sale 
of  such  real  estate,  but  cannot  direct  any  disposition  whatever 
of  the  proceeds  against  the  consent  or  without  the  approbation . 
of  a  majority  of  the  corporators.  The  authority  of  the  court  is 
entirely  negative.  It  may  withhold  its  assent,  and  thus  prevent 
the  application  of  the  proceeds  in  any  specified  manner;  but  it 
cannot  direct  the  corporation  how  to  apply  the  moneys.  It  is 
the  right  of  the  corporation  to  designate  the  object  for  which  the 
moneys  arising  from  the  sale  of  the  estate  shall  be  used.  If  the 
object  thus  designated  meets  the  approval  of  the  court,  the  appro- 
priation will  be  made.  If  not,  the  money  must  be  retained  by 
the  corporation  until  it  can  make  such  an  application  of  it  as 
will  secure  the  consent  and  approbation  of  the  court.  Matter 
of  the  Reformed  Dutch  Church  in  Saugerties,  16  Barb.  237. 

The  order  authorizing  sale  and  disposition  of  the  proceeds 
may  be  in  the  following  form : 

{Title  as  in  order  of  reference.) 
At  a  special  term,  etc.  {as  in  the  order  of  reference.) 
On  reading  and  filing  the  report  of  W.  B.,  Esq.,  referee  herein 
{or  if  the  order  is  made  without  a  preliminary  reference,  say,  on 
reading  and  filing  the  petition  of  the  corporation,  duly 

verified  by  a  majority  of  the  trustees  thereof,  by  which  it  appears, 
etc.,  etc.,  with  the  al^davits  of  and  thereto  annexed), 

bearing  date  on  the  day  of  ,  18    ,  whereby  it  appears 

{state  substance  of  report).  Now,  therefore,  on  motion  of  H.  C, 
of  counsel  for  the  petitioners  {after  hearing,  etc.,  if  there  has 
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been  any  opposition),  it  is  ordered,  that  the  report  be,  and  the 
same  hereby  is,  ratified  and  confirmed.  It  is  further  ordered 
that  the  said  trustees  be,  and  they  are  hereby  authorized  and 
empowered  to  sell  the  said  real  estate  at  and  for  the  consideration 
named  in  said  report,  to  wit :  for  the  sum  of  $  ,  to  the  said 

J.  D.;  and  to  execute,  acknowledge  and  deliver  to  him  a  good 
and  sufficient  deed  of  conveyance  for  the  same,  upon  receiving 
the  said  purchase-money. 

And  it  is  further  ordered  that  the  proceeds  of  said  sale,  after 
paying  the  expenses  of  this  application,  hereby  adjusted  at 
$  ,  be  applied  by  said  trustees  as  follows  {state  the  man- 

ner in  wMc7i  they  are  to  he  applied): 

The  real  estate  described  in  the  petition  in  this  matter,  and 
herein  directed  to  be  sold  and  conveyed,  is  described  as  follows 
{insert  description): 

When  an  order  is  made  authorizing  the  trustees  to  contract  for 
a  sale  and  report  the  terms  thereof  to  the  court,  it  may  be  in 
form  {as  in  the  order  of  reference  to  the  *,  then  add),  that  said 
trustees  be,  and  they  are  hereby  authorized  and  empowered  to 
contract  for  the  sale  and  conveyance  of  all  the  right,  title  and 
interest  of  the  said  corporation  in  and  to  such  real  estate,  at  a 
price  not  less  than  the  sum  specified  in  said  petition,  as  the  value 
thereof,  and  upon  the  terms  and  conditions  therein  specified. 
And  that  before  executing  any  deed  or  instrument  of  conveyance 
of  the  said  premises  to  the  purchaser  or  purchasers  thereof,  the 
said  trustees,  or  a  majority  of  them,  report  to  this  court  upon 
oath  the  terms  and  conditions  of  the  agreement  made  by  them 
for  the  sale  of  said  premises. 

Section  7.  Final  report,  confirmation.  A  final  report  of  the 
doings  of  the  trustees,  in  regard  to  the  sale  and  disposition  of  the 
proceeds,  may  be  made  if  deemed  advisable,  and  an  order  of 
confirmation  obtained,  although  not  deemed  absolutely  necessary. 
Such  report,  however,  is  desirable  where  the  sale  is  made  to  pay 
off  various  debts  of  the  corporation,  in  which  case  the  report  will 
set  forth  the  payments  in  detail,  and  the  receipts  taken  thereon 
can  be  annexed  to  the  report  and  filed. 

The  final  report  of  the  trustees  may  be  in  the  following  form : 

{Title  as  in  order  of  reference.) 

To  the  Supreme  Court  of  the  State  of  New  YorTc : 

In  pursuance  of  an  order  of  this  court,  made  in  the  above 
matter  on  the  day  of  ,  18    ,  authorizing  and  empower- 

ing the  undersigned,  as  trustees  of  the  above-named  corporation, 
to  contract  for  the  sale  .and  conveyance  of  all  the  right,  title  and 
interest  of  said  corporation,  in  and  to  the  real  estate  mentioned 
and  described  in  the  petition  of  said  corporation  in  this  matter, 
Vol.  Y.— 43 
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dated  the  day  of  ,  18    ,  and  to  report  upon  oath  the 

terms  and  conditions  of  the  agreement  made  by  us  with  the  pur- 
chaser or  purchasers  before  executing  any  deed  or  instrument 
of  conveyance  of  said  premises. 

We,  the  trustees  of  said  corporation,  do  report  that  we  have 
entered  into  a  written  agreement  (subject  to  the  approval  of  the 
court)  with  J.  D.,  of  ,  for  the  sale' of  all  the  right,  title  and 

interest  of  said  corporation,  in  said  real  estate,  upon  the  terms 
and  conditions  following;  the  said  J.  D.  to  pay  therefor  the  sum 
of  $  ,  as  follows  (ffive  conditions  of  payment): 

And  the  costs  and  expenses  of  these  proceedings  amount  to 
$  ,  after  deducting  which  sum  from  the  amount  of  the  pur- 

chase aforesaid,  there  will  remain  the  sum  of  %  due  to  the 

said  corporation. 

And  we  further  report  that  the  above  are  the  best  terms  upon 
which  we  could  sell  the  said  property  {and  if  a  lien  is  retained 
upon  the  premises  for  part  of  the  purcfiase-money ,  say, ^^  and 
that  in  our  opinion  the  premises  are  an  ample  security  for  the 
payment  of  the  residue  of  the  purchase-money  aforesaid  and 
the  interest  thereon). 

All  which  is  respectfully  submitted. 

Dated,  etc.  A.  B. 

C.  D. 
E.  F. 
County  OF  ,  ss: 

A.  B.,  C.  D.  and  E.  F.,  composing  a  majority  of  the  trustees  of 
said  corporation,  being  duly  and  severally  sworn,  each  for  him- 
self says,  that  he  has  read  {or  heard  read)  the  foregoing  report, 
subscribed  by  him,  and  knows  the  contents  thereof,  and  that  the 
matters  therein  stated  are  true. 

Sworn,  etc.  {Names) 

Upon  presenting  the  final  report  of  the  trustees,  the  court  will 
grant  an  order  of  confirmation,  which  may  be  in  the  following 
form: 

{Title  as  before.) 

At  a  special  term,  etc. 

Peesbnt,  etc. 

On  reading  and  filing  the  final  report  of  A.  B.,  C.  D.  and  E.  F.,' 
trustees  herein,  bearing  date  on  day  of  ,  18    ,  whereby 

it  appears  {state  substance  of  the  report).  Now,  therefore,  on 
motion  of  H.  C,  of  counsel  for  the  petitioners,  it  is  ordered  that 
the  report  be,  and  the  same  hereby  is,  ratified  and  confirmed. 


CHAPTER    XIII. 

PKOOEEDINGS  FOE  ACQUIKING  TITLE  TO   KEAL  ESTATE 
FOE  EAILEOAD  PUEPOSES. 


ARTICLE  I. 

EIGHT  TO  TAKE   LAND. 

Section  1.  By  what  authority.  In  order  to  understand  the 
subject  of  acquiring  title  to  real  estate  for  railroad  purposes,  it 
is  necessary  to  consider,  in  brief,  the  various  steps  requisite  to 
organize  a  railroad  corporation,  under  the  general  law  upon  the 
subject. 

The  law  authorizes  any  number  of  persons  not  less  than  twenty- 
five,  to  make  and  sign  articles  of  association,  for  the  purpose  of 
constructing,  maintaining  and  operating  a  railroad  for  public 
use,  in  the  conveyance  of  persons  and  property  ;  or  for  the  pur- 
pose of  maintaining  and  operating  a  railroad  already  constructed, 
for  the  like  public  use. 

The  first  step  necessary,  after  the  organization  has  been  efi"ected, 
is  to  secure  a  sufficient  amount  of  capital  to  insure  the  comple- 
tion of  the  work,  and  then  by  preliminary  surveys  to  determine 
the  location,  and  ascertain  the  length  of  such  road.  The  statute 
makes  it  obligatory  upon  the  company  to  have  maps  and  a  profile 
of  the  road,  made  by  competent  civil  engineers.  After  the  pre- 
liminary surveys  and  the  final  location  of  the  road  has  been 
determined  upon,  but  before  beginning  the  construction  of  the 
road,  it  is  necessary  for  the  company  to  acquire  title  to  so  much 
land  as  may  be  necessary,  for  the  construction  and  maintenance 
of  the  road.  The  company  may  acquire  title  to  such  real  estate, 
by  gift,  or  voluntary  donation,  or  by  purchase,  but  without 
authority  they  can  go  no  farther. 

At  this  point  the  common-law  right  of  eminent  domain  steps 
in,  and  by  the  intervention  of  the  law-making  power  of  the 
State,  the  company  is  enabled  to  secure  the  title  to  property,  for 
the  purchase  of  which  they  were  unable  to  agree.  Without  this 
provision  of  the  law,  many  projected  public  works  would  be 
defeated  in  the  construction  by  the  caprice  of  a  single  individual. 
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By  what  autkority. 

To  obviate  that  difficulty  and  to  secure  the  construction  of  works 
of  great  public  utility,  the  legislature,  from  time  to  time,  granted 
charters  to  various  associations,  conferring  upon  them  the  author- 
ity to  acquire  title  to  real  estate  in  a  prescribed  manner. 

The  first  general  law,  however,  authorizing  the  incorporation 
of  railroad  companies,  was  passed  March  27,  1848.  Laws  of 
1848,  ch.  140.  That  act  gave  to  companies  organized  under  it, 
the  right  to  receive  and  hold  by  voluntary  grant  and  donation, 
and  by  purchase  of  land  by  the  corporation,  the  title  to  real 
estate  and  other  property.  And  after  the  legislature  had  deter- 
mined and  decided  by  law  that  such  road  would  be  of  sufficient 
public  utility  to  justify  the  taking  of  private  property,  the  cor- 
poration might,  thereupon,  enter  upon,  take  possession  of,  and 
use  such  real  estate  and  property  as  would  be  required  for  the 
construction  and  maintenance  of  their  road,  and  the  convenient 
accommodations  of  the  same,  making  compensation  in  the  man- 
ner provided  by  the  statute,  for  all  such  real  estate  and  property, 
lb.,  §§  19,  20. 

This  statute  continued  in  force  two  years,  when  it  was  repealed 
and  the  act  of  April  2,  1850,  substituted  in  its  place.  Laws  of 
1850,  ch.  140. 

By  the  last-mentioned  act  it  was  provided  that  if  any  company, 
formed  under  this  act,  was  unable  to  agree  for  the  purchase 
of  any  real  estate  required  for  the  purposes  of  its  incor- 
poration, it  should  have  the  right  to  acquire  title  to  the  same, 
in  the  manner  prescribed  by  the  statute.  Laws  of  1850,  ch.  140, 
§  13.  That  act,  with  the  amendments  and  additions  since  made 
to  it,  now  constitutes  the  general  railroad  law  of  the  State.  See 
Laws  of  1850,  ch.  140,  as  amended  ;  Laws  of  1851,  ch.  19  ;  Laws 
of  1853,  ch.  53  ;  Laws  of  1854,  ch.  282 ;  Laws  of  1857,  ch.  "444  ; 
Laws  of  1862,  ch.  449.;  Laws  of  1864,  ch.  582  ;  Laws  of  1866, 
ch.  697  ;  Laws  of  1867,  chs.  49,  515,  775,  906  ;  Laws  of  1869,  ch. 
237  ;  Laws  of  1870,  ch.  789  ;  Laws  of  1871,  chs.  260,  283,  560, 
669,  925. 

The  right  of  appropriating  private  property  which  the  statute 
has  conferred  upon  a  corporation  organized  under  its  provisions, 
is  in  derogation  of  the  common  law  ;  but  it  is  well  settled  by 
authority,  that  the  legislature  has  power  to  grant  such  a  right 
to  a  corporation,  where  the  property  is  necessary  for  their  use,  and 
upon  the  corporation  making  compensation  for  the  same.  Byck- 
man  v.  Tlie  Mayor,  etc.,  of  New  TorJc,  5  N.  Y.  (1  Seld.)  484 ; 
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affirming  S.  C,  7  Barb.  498 ;  Buffalo  and  New  York  R.  R.  v. 
Brainard,  9  IS".  Y.  (5  Seld.)  100  ;  Adams  v.  The  Saratoga  and 
Washington  R.  R.  Co.,  10  N.  Y.  (6  Seld.)  328  ;  Craig y.  The  Roch- 
ester City  and  Brighton  R.  R.  Co.,  39  Barb.  494  ;  S.,  C.  affirmed, 
39  N.  Y.  (12  Tiff.)  404 ;  Matter  of  Kerr,  42  Barb.  119  ;  In  re  N. 
J.  and  H.  R.  R.  Co.  v.  Kip,  46  N.  Y.  (1  Sick.)  546.  See 
Boston  and  Albany  R.  R.  Co.  v.  President,  etc. ,  of  Village  of 
Oreenbush,  5  Lans.  461. 

But  the  right  to  take  private  property  in  any  form,  without  the 
consent  of  the  owner,  is  a  high  prerogative  of  sovereignty,  which 
no  individual  or  corporation  can  exercise  without  an  express 
grant.  The  power  may  be  delegated,  but  the  delegation  must 
plainly  appear.  Every  statute  authority  in  derogation  of  the 
common  law,  to  divest  the  title  of  one  person  and  transfer  it  to 
another,  must  be  strictly  pursued  or  the  title  will  not  pass. 

This  is  a  mere  naked  power,  and  its  due  execution  is  not  to 
be  made  out  by  intendment,  it  must  be  proved.  The  statute  has 
not  made  the  conveyance  prima  facie  evidence  of  the  regular- 
ity of  the  proceedings,  and  the  fact  that  they  are  regular  must  be 
proved,  and  the  onus  rests  on  the  purchaser.  Adams  v.  Sara- 
toga and  Washington  R.  R.  Co.,  10  N.  Y.  (6  Seld.)  328  (330) ; 
Sharp  N.Speir,  4  Hill,  76  ;  Striker  v.  Kelly,  2  Denio,  323  ;  In  re 
N.  Y.  and  H.  R.  R.  Co.  v.  Kip,  46  JST.  Y.  (1  Sick.)  546. 

The  legislature  has  authority  to  delegate  such  power  by  a 
general  act  providing  for  the  creation  of  an  indefinite  number  of 
corporations,  as  well  as  by  a  special  act  organizing  a  particular 
corporation.  Buffalo  and  New  York  R.  R.  Co.  v.  Brainard,  9 
N.  Y.  (5*  Seld.)  100  (110) ;  Boston  Water  Power  Co.  v.  The 
Bostqn  and  Worcester  R.  R.  Co.,  23  Pick.  360. 

The  legislature  also  has  authority  to  authorize  the  construction 
of  railroads,  or  other  works  of  a  public  nature,  without  requir- 
ing compensation  to  be  made  to  persons  whose  property  has  not 
actually  been  taken,  or  appropriated  for  the  use  thereof,  but 
who  may,  nevertheless,  suffer  indirect  or  consequential  damages 
by  the  construction  of  such  works.  Arnold  v.  Hudson  R.  R. 
R.  Co.,  49  Barb.  108  (121)..  And  the  court  wiU  not  grant  an  in- 
junction to  restrain  the  construction  of  such  public  works  on 
the  ground  that  the  plaintiff  will  sustain  indirect  or  consequential 
damages,  where  his  property  is  not  taken  or  appropriated. 
Barnes  v.  The  South  Side  R.  R.  Co.,  2  Abb.  IS.  S,  415. 

The  proceeding  under  the  statute  to  acquire  the  title  to  real 
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estate  for  railroad  purposes,  is  a  special  proceeding  within  the 
meaning  of  the  third  section  of  the  Code.  JVew  YorTc  Central 
R.  R.  Co.  V.  Marvin,  11  N.  Y.  (1  Kern.)  276  ;  The  Rochester  and 
Genesee  Valley  R.  R.  Co.  v.  BecTcwith,  10  How.  168. 


ARTICLE  II. 

PEOCEEDIJfGS,    HOW   CONDTTCTED. 

Section  1.  Application,  how  and  when  made.  The  statute  pto- 
vides  that,  if  any  company  formed  under  the  general  law,  is 
unable  to  agree  for  the  purchase  of  any  real  estate  required  for 
the  purposes  of  its  incorporation,  it  shall  have  the  right  to  acquire 
title  to  the  same,  in  the  manner  and  by  the  special  proceedings 
prescribed  by  the  statute.  Laws  of  1850,  ch.  140,  §  13.  The 
provisions  of  the  statute,  in  respect  to  acquiring  title  to  real 
estate,  were  made  to  apply  to  all  the  existing  railroad  corpora- 
tions within  the  State,  where  those  provisions  were  not  incon- 
sistent with  their  charters.  Id.,  §  49.  See  also  Visscher  v.  The 
Hudson  River  R.  R.  Co.,  15  Barb.  37  (43)  ;  Hudson  R.  R.  Co. 
V.  Cutwater,  3  Sandf.  689. 

And  see  also  the  general  law  as  amended  in  1869,  so  as  to  author- 
ize railroad  corporations  after  the  construction  of  their  roads  to 
acquire  additional  lands,  for  switches,  turnouts,  or  for  the  flow 
of  water  occasioned  by  embankments,  or  structures,  and  also  the 
right  to  take  and  carry  water  from  any  spring,  pond,  creek  or 
river,  and  the  right  of  way  to  and  from  the  same,  etc.  Laws  of 
1869,  ch.  237,  amending  Laws  of  1850,  ch.  140,  §  21. 

Among  the  acknowledged  necessities  for  the  running  and  oper- 
ating a  railroad,  are  lands  for  passenger  depots  ;  convenient  and 
proper  places  for  the  storing  and  keeping  of  cars  and  loco- 
motives ;  proper,  secure  and  convenient  places  for  the  receipt 
and  delivery  of  freight,  and  for  the  safe  and  secure  keeping  of 
property  between  the  time  of  its  receipt  and  dispatch,  or  after 
its  arrival  and  discharge,  and  before  delivery,  and  the  right  to 
take  lands  for  such  purposes  is  included  in  the  grant  of  power 
given  by  the  act  of  1869.  In  re  JSF.  Y.  and  H.  R.  R.  Co.  Y'.Kip, 
46  N.  Y.  (1  Sick.)  646  ;  S.  C,  7  Am.  Rep.  385. 

But  any  railroad  corporation  which  has  been  duly  organized 
under  the  general  law  is  required  to  have  at  least  $10,000  for 
every  mile  of  its  proposed  road  to  be  constructed  in  this  State, 
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in  good  faith  subscribed  to  its  capital  stock,  and  ten  per  cent 
thereof  paid  to  the  company,  to  entitle  it  to  the  right  to  institute 
proceedings  under  the  statute.     ~ 

By  the  provisions  of  the  statute,  a  railroad  corporation  may 
acquire  title  to  real  estate,  as  well  where  the  parties  own  such 
real  estate  in  fee  simple  absolute,  as  where  they  have  estates  in 
the  premises  for  life,  for  years,  at  will,  and  by  sufferance. 

So,  also,  a  corporation  may  acquire  title  where  such  parties 
have  estates  in  possession  or  expectancy,  or  other  estates  enu- 
merated in  article  one  of  title  two  of  chapter  one  of  the  second 
part  of  the  Revised  Statutes.  1  R.  S.  722  (670) ;  Laws  of  1857, 
ch.  444,  §  2. 

It  is  only  where  a  railroad  corporation  is  unable  to  agree  as  to 
the  purchase  of  real  estate,  that  it  is  authorized  to  institute  pro- 
ceedings under  the  statute  to  acquire  title  to  such  real  estate. 
Laws  of  1850,  ch.  140,  §  13.  It  should,  therefore,  appear  that 
an  effort  had  been  made  in  good  faith  to  purchase  such  property 
at  private  sale.  See  Dyckman  v.  Mayor  of  New  York,  5  N.  Y. 
(1  Seld.)  434,  439  ;  HarUck  v.  The  City  of  Toledo,  11  Ohio 
St.  219  \  N.  Y.  &  Boston  R.  R.  Co.  v.  Godwin,  12  Abb.  N.  S. 
21 ;  S.  C,  62  Barb.  85.  Commissioners  of  appraisal  cannot  be 
legally  appointed  under  the  general  railroad  act,  until  the  pre- 
liminary provisions  of  the  act  have  been  complied  with  strictly 
and  chronologically.  lb. 

A  railroad  company  may  proceed  under  the  provisions  of  the 
statute  to  acquire  title  to  land,  notwithstanding  they  hold  it 
already  by  an  unexpired  lease.  And  the  necessity  for  its  use, 
which  the  statute  requires,  is  not  disproved  by  showing  that  they 
might  use  other  property,  which  they  could  acquire  by  purchase. 
Matter  of  the  New  York  and  Harlem  R.  R.  Co.,  11  Abb.  N.  S. 
90 ;  S.  C.  affirmed,  46  N.  Y.  (1  Sick.)  546. 

Section  2.  Petition  and  notice.  When  it  becomes  necessary 
for  the  company  to  acquire  title  to  real  estate,  by  proceeding 
under  the  statute,  they  must  present  a  petition,  praying  for  the 
appointment  of  commissioners  of  appraisal,  to  the  supreme 
court,  at  a  special  or  general  term  thereof,  held  in  the  district  in 
which  the  real  estate  described  in  the  petition  is  situated.  Laws 
of  1850,  ch.  140,  §  14. 

The  petition  must  describe  the  real  estate  which  the  company 
seeks  to  acquire,  and  must,  in  effect,  state  that  the  company  is 
duly  incorporated,  and  that  it  is  its  intention  in  good  faith  to 
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construct  and  iinisli  a  railroad  from  and  to  the  places  named  for 
that  purpose  in  its  articles  of  association  ;  that  at  least  ten  thou- 
sand dollars  for  every  mile  of  its  railroad  proposed  to  be  con- 
structed in  this  State  has  been  in  good  faith  subscribed  to  its 
capital  stock,  and  ten  per  cent  thereof  paid  in  ;  that  the  company 
has  surveyed  the  line  or  route  of  its  proposed  road,  and  made  a 
map  or  survey  thereof,  by  which  such  route  or  line  is  desig- 
nated, and  that  they  have  located  their  railroad  according  to 
such  survey,  and  tiled  certificates  of  such  location,  signed  by  a 
majority  of  the  directors  of  the  company,  in  the  clerk's  office  of 
the  several  counties  through  or  into  which  the  said  railroad  is  to 
be  constructed  ;  that  the  land  described  in  the  petition  is  required 
for  the  purpose  of  constructing  and  operating  the  proposed  road  ; 
and  that  the  company  has  not  been  able  to  acquire  title  thereto, 
and  the  reason  of  such  inability.  lb. 

The  petition  must  also  state  the  names  and  places  of  residence 
of  the  parties,  so  far  as  the  same  can,  by  reasonable  diligence, 
be  ascertained,  who  own  or  have,  or  claim  to  own  or  have,  estates 
or  interests  in  the  said  real  estate  ;  and  if  any  such  persons  are 
infants,  their  ages,  as  near  as  may  be,  must  be  stated ;  and  if  any 
Such  persons  are  idiots,  or  persons  of  unsound  mind,  or  are 
unknown,  that  fact  must  be  stated,  together  with  such  allega- 
tions and  statements  of  liens  or  incumbrances  on  said  real  estate 
as  the  company  may  see  tit  to  make.  lb. 

The  petition  may  be  in  the  following  form : 

Petition  for  appointment  of  commissioners. 

SUPREME  COURT. 


In  the  matter  of  tlie  application  of 
the  Railroad  Company. 


To  the  Supreme  Court  of  the  State  of  New  TorTc : 

The  petition  of  the  Railroad  Company  respectfully  shows 

to  this  court  that  your  petitioners  are  a  railroad  corporation 
duly  organized  under  and  by  virtue  of  an  act  of  the  legislature 
of  this  State,  entitled  "An  act  to  authorize  the  formation  of 
railroad  corporations,  and  to  regulate  the  same,"  passed  April 
2,  1850  {or  other  act) ;  that  the  articles  of  association  of  said 
company,  in  due  form,  were  filed,  and  said  company  became 
a  body  corporate,  pursuant  to  said  act,  on  the        day  of  , 

18  ;  that  the  first  board  of  directors  of  said  company  were 
chosen,  by-laws  were  made,  officers  were  elected,  surveys  and 
a  map  and  profile  of  the  intended  route  of  said  road  were 
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made,  certified  and  filed  by  said  company,  according  to  said 
act ;  that,  etc.  {state  the  intentions  of  the  company  as  to  the 
construction  of  the  road,  the  points  of  commencement  and  ter- 
mination, the  amount  of  capital  stocJc  subscribed,  and  also 
that  a  map,  etc.,  of  the .  route  and  location  has  been  made ; 
describe  the  real  estate  which  the  company  desires  to  purchase, 
and  give  the  reasons  for  their  inability  to  do  so,  the  residence, 
etc.,  of  the  parties,  as  required  by  the  statute  ;  then  conclude  as 
follows) : 

Your  petitioners,  therefore,  who  are  desirous  of  acquiring  title 
to  the  said  real  estate  for  the  purposes  aforesaid,  pray  that 
three  disinterested  and  competent  persons,  who  reside  in  the  said 
county  of  ,  where  the  said  premises  are  situated,  and  who 

are  freeholders,  may  be  duly  appointed  as  commissioners,  to 
ascertain  and  a,ppraise  the  compensation  which  ought  to  be 
made  to  the  owners  or  persons  interested  in  the  said  real  estate, 
pursuant  to  the  provisions  of  the  said  act,  and  for  such  further 
or  other  order  as  the  court  maf  deem  proper  to  grant. 

B.  D. 
M.  E.,  Attorney  for  Petitioners. 

State  of  New  York,  Cotjwtt  oe  ,  ss: 

B.  D.,  of  ,  in  said  county,  being  duly  sworn,  deposes  and 

says  that  he  is  one  of  the  directors  of  the  Railroad  Com- 

pany, the  petitioners  above  named  ;  that  he  has  read  the  forego- 
ing petition  by  him  subscribed,  and  knows  the  contents  thereof, 
and  that  the  same  is  true  of  his  own  knowledge,  except  as  to  the 
matters  therein  stated  on  information  or  belief,  and  as  to  those 
matters,  he  believes  it  to  be  true. 

Sworn  to,  etc.  B.  D. 

Whenever  a  railroad  company  shall  desire  to  secure  the  title 
to  an  estate  enumerated  in  article  1  of  title  2  of  chapter  1  of 
the  second  part  of  the  Revised  Statutes  (1  R.  S.  722),  they  are 
required  to  set  forth  and  state  in  their  petition  the  facts  in  rela- 
tion to  any  such  estate,  and  the  person,  persons  or  class  of  per- 
sons, then  in  being  or  not  in  being,  who  are  or  may  become  enti- 
tled in  any  contingency  to  any  estate,  as  aforesaid,  in  such  land. 
Laws  of  1857,  ch.  444,  §  2.        ' 

The  statute  requires  the  petition  to  be  signed  and  verified 
according  to  the  rules  and  practice  of  the  court.  A  copy  of 
which,  with  a  notice,  must  be  directed  to  the  persons  owning  the 
real  estate  or  interested  therein,  and  stating  the  time  and  place 
at  which  the  petition  will  be  presented  to  the  court.  Laws  of 
1850,  ch.  140,  §  14.  . 
Vol.  V.  —44 
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The  form  of  notice  may  be  as  follows  : 

Notice  to  accompany  petition. 
{Title  as  in  petition.) 
To,  etc.  {state  names  of  parties  in  interest). 

Take  notice  that  the  petition,  a  copy  of  which  is  herewith 
served  upon  you,  will  be  presented  to  the  supreme  court  at 
the  next  special  {or  general)  term  thereof,  appointed  to  be  held 
at  the  court-house  in  the  town  {or  city)  of  ,  in  the  county 

of  ,  on  the        day  of'  ,  18    ,  at  the  opening  of  the 

court  on  that  day,  or  as  soon  thereafter  as  counsel  can  be  heard, 
and  that  a  motion  will  then  and  there  be  made  that  the  prayer 
of  the  said  petition  be  granted. 

Dated,  etc.  Yours,  etc., 

M.  E., 
Attorney  for  Petitioners. 

The  statute  requires  the  company  to  make  a  map  and  profile 
of  the  route  intended  to  be  adopted,  and  which  must  be  certified 
by  the  president  and  engineer  of  the  company,  or  a  majority  of 
the  directors,  and  filed  in  the  office  of  the  clerk  of  the  county  in 
which  the  road  is  to  be  made.  Thereupon,  the  company  shaU 
give  written  notice  to  all  actual  occupants  of  the  land  over  which 
the  route  of  the  road  is  so  designated,  and  which  has  not  been 
purchased  by,  or  given  to,  the  company,  of  the  time  and  place 
such  map  and  profile  were  filed,  and  that  the  route  designated 
thereby  passes  over  the  land  of  such  occupant.  Laws  of  1850, 
ch.  140,  §  22,  as  amended  ;  Laws  of  1871,  ch.  560. 

A  map  containing  only  a  single  line  showing  the  general  course 
of  the  proposed  railroad  is  not  a  sufficient  compliance  with  the 
act.  It  should  show  the  extent  of  the  land  proposed  to  be  taken, 
and  should  be  sufficiently  accurate  and  full  to  enable  a  plain 
man  to  understand  the  location  and  boundaries  of  every  parcel. 
The  profile  required  by  the  act.  should  be  upon  the  same  sheet. 
New  York  and  Boston  R.  R.  Go.  v.  Godwin,  12  Abb.  Ni  S.  21 ; 
S.  C,  62  Barb.  85. 

The  railroad  company,  in  determining  upon  its  route,  acts 
arbitrarily.  And  no  one  is  entitled  to  any  notice  on  the  subject, 
until  the  route  has  been  actually  designated,  and  the  map  and 
profile  filed.  Then,  for  the  first  time,  the  company  is  in  a  con- 
dition to  notify  the  property  holders  whose  land  is  to  be  taken. 
Norton  V.  The  Wallkill  Valley  R.  R.  Co.,  42  How.  228. 

The  right  to  the  written  notice  required  by  the  act  of  1871  is  a 
right  given  to  each  owner  or  occupant  by  the  statute,  and  it  is 


PROCEEDINGS  FOR  ACQUIRING  TITLE,  ETC.     347 

Service  of  petition  and  notice. 

not  tot  a  corporation,  nor  for  the  court,  to  deprive  him  of  it. 
But  if  the  occupant  does  not  take  the  statutory  steps,  within 
fifteen  days  after  receiving  such  notice,  to  secure  a  review,  or 
alteration  of  the  route,  the  route  may  be  considered  settled,  and 
the  right  thereafter  to  object  to  its  location  is  lost.  Matter  of 
New  TorTc  and  Boston  R.  R.  Co.,  12  Abb.  N.  S.  21  ;  S.  C,  62 
Barb.  85.  See  WallMll  Valley  R.  R.  Co.  v.  Norton,  12  Abb.  N. 
S.  317. 

Section  3.  Service  of  petition  and  notice.  It  is  provided  by 
the  statute  that  a  copy  of  the  petition  and  notice  must  be  served 
upon  all  persons  whose  interests  are  to  be  affected  by  the  pro- 
ceedings, at  least  ten  days  prior  to  the  presentation  thereof  to 
the  court.  Laws  of  1850,  ch.  140,  §  14  ;  Matter  of  New  YorJc 
Central  R.  R.  Co.,  20  Barb.  419  (424). 

The  statute  requires  notice  to  be  given  to  "all  persons  whose 
interests  are  to  be  affected  by  the  proceedings,"  therefore,  third 
persons  holding  liens  upon  such  lands,  by  virtue  of  judgments 
recovered,  ought  to  have  notice  of  the  time  and  place  at  which 
the  petition  will  be  presented.  Watson  v.  New  York  Central 
R.  R.  Co.,  6  Abb.  N.  S.  91  ;  S.  C.  affirmed,  47  N.  Y.  (2  Sick.)  157. 

An  omission  to  make  service,  or  a  service  for  a  shorter  time 
than  required  by  the  statute,  would  render  the  proceedings 
irregular  and  void.  Therefore,  where  the  averment  was  of  reason 
able  notice,  the  language  of  the  statute,  however,  requiring  a 
reasonable  notice  of  not  less  than  ten  days,  the  court  held  that 
the  proceedings  were  void,  although  the  party  appeared  before 
the  officer  at  the  time  appointed  for  drawing  the  jury,  and 
objected  to  the  regularity  of  the  proceedings,  without  averring 
the  grounds  of  his  objection,  and  on  the  day  the  jury  met  to 
appraise  the  damages,  again  appeared  and  objected  to  the  com- 
petency of  one  of  the  jurors. 

The  appearance  did  not  operate  as  a  waiver  of  the  irregularity 
of  the  notice.  Cruger  v.  The  Hudson  R.  R.  Co.,  12  N.  Y.  (2 
Kern.)  190.  By  a  voluntary  appearance  of  the  parties,  and  sub- 
sequently contesting  the  proceedings  upon  the  single  ground  of 
the  inadequacy  of  the  damages  awarded,  would,  however,  waive 
such  irregularity.  Dyckman  v.  The  Mayor,  etc.,  of  New  TorTc, 
5  N.  Y.  (1  Seld.)  434  ;  affirming  S.  C,  7  Barb.  498. 

Section  4.  Mode  of  service.  The  statute  provides  especially  for 
the  manner  in  which  the  notice  must  be  served.    And  a  strict 
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compliance  therewith  will  be  required.  It  is  provided  as  fol- 
lows : 

1.  If  the  person  on  whom  such  service  is  to  be  made  resides 
in  this  State,  and  is  not  an  infant,  idiot  or  person  of  unsound 
mind,  service  of  a  copy  of  the  petition  and  notice  must  be  made 
on  him,  or  Ms  agent,  or  attorney,  authorized  to  contract  for  the 
sale  of  the  real  estate  described  in  the  petition,  personally,  or 
by  leaving  the  same  at  the  usual  place  of  residence  of  the  per- 
,son  on  whom  service  must  be. made,  as  aforesaid,  with  some  per- 
son of  suitable  age. 

2.  If  the  person  on  whom  such  service  is  to  be  made  resides  out 
of  the  State,  and  has  an  agent  residing  in  this  State,  authorized 
to  contract  for  the  sale  of  the  real  estate,  described  in  the  peti- 
tion, such  service  may  be  made  upon  such  agent,  or  on  such  per- 
son personally  out  of  the  State  ;  or  it  may  be  made  by  publish- 
ing the  notice,  stating  briefly  the  object  of  the  application,  and 
giving  a  description  of  the  land  to  be  taken,  in  the  State  paper, 
and  in  a  paper  printed  in  the  county  in  which  the  land  to  be 
taken  is  situated,  once  in  each  week  for  one  month  next  previous 
to  the  presentation  of  the  petition.  Laws  of  1850,  ch.  140,  §  14. 
The  published  notice  may  be  as  follows  : 

N'otice  to  non-resident  or  unknown  owners. 
{Title  as  in  petition.) 

TOy  etc.  {names  of  persons),  and  all  others  owning  or  having  an 
interest  in  the  real  estate  hereinafter  described  : 
Take  notice,  that  the  petition  of  the  railroad  company, 

which  states  and  sets  forth  the  several  matters  required  to  be 
stated  and  set  forth  therein  by  the  provisions  of  an  act  of  the  leg- 
islature of  the  State  of  New  York,  entitled  "An  act  to  authorize 
the  formation  of  railroad  corporations,  and  to  regulate  the  same," 
passed  April  2,  1850,  will  be  presented  to  the  supreme  court  of 
the  State  of  New  York,  at  the  next  special  {or  general)  term 
thereof,  to  be  held  at  the  court-house,  in  ,  in  the  county 

of  ,  in  said  State,  on  the  day  of  ,  18    ,  at  the 

opening  of  the  court  on  that  day,  or  as  soon  thereafter  as  counsel 
can  be  heard ;  and  that  a  motion  will  then  and  there  be  made 
that  the  prayer  of  the  said  petition  be  granted  ;  that  the  object 
of  the  said  application  is  to  obtain  the  appointment  of  three  dis- 
'  interested  and  competent  persons  as  commissioners,  to  ascertain 
and  appraise  the  compensation  which  ought  to  be  made  to  the 
owners  of,  or  persons  interested  in,  the  real  estate  hereinafter 
described  ;  and  that  the  said  company  desire  to  acquire  the  title 
to  the  said  real  estate  for  the  purposes  of  its  incorporation. 
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The  following  is  a  description  of  the  real  estate  referred  to, 
viz.:  {give  description). 
Dated,  etc.  M.  E., 

Attorney  for  Petitioners. 

And  if  the  residence  of  such  person  residing  out  of  this  State, 
but  in  any  of  the  United  States,  or  any  of  the  British  Colonies 
in  North  America,  is  known,  or  can  by  reasonable  diligence  be 
ascertained,  the  company  mu^t,  in  addition  to  the  publication  as 
aforesaid,  deposit  a  copy  of  the  petition  and  notice  in  the  post- 
office,  properly  folded  and  directed  to  such  person,  at  the  post- 
office  nearest  to  his  place  of  residence,  at  least  thirty  days  before 
presenting  such  petition  to  the  court,  and  pay  the  postage  charge- 
able thereon  in  the  United  States. 

3.  If  any  person  on  whom  the  service  is  to  be  made  is  under 
the  age  of  twenty-one  years,  and  resides  in  this  State,  such  ser- 
vice shall  be  made  as  aforesaid  on  his  general  guardian  ;  or  if 
he  has  no  such  guardian,  then  on  such  infant  personally,  if  he 
is  over  the  age  of  fourteen  years;  and  if  under  that  age,  then  on 
the  person  who  has  the  care  of,  or  with  whom  such  infant  resides. 

4.  If  the  person  on  whom  the  service  is  to  be  made  is  an  idiot, 
or  of  unsound  mind,  and  resides  in  this  State,  such  service  may 
be  made  on  the  committee  of  his  person  ;  or  estate  ;  or  if  he  has 
no  such  committee,  then  on  the  person  who  has  the  care  and 
charge  of  such  idiot,  or  person  of  unsound  mind. 

5.  If  the  person  on  whom  the  service  is  to  be  made  is  unknoM'n, 
or  his  residence  is  unknown,  and  cannot  by  reasonable  diligence 
be  ascertained,  then  such  service  may  be  made,  under  the  direc- 
tion of  the  court,  by  publishing  a  notice,  stating  the  time  and- 
place  the  petition  will  be  presented,  the  object  thereof,  with  a . 
description  of  the  lands  to  be  affected  by  the  proceedings,  in  the 
State  paper,  and  in  a  paper  printed  in  the  county  where  the  land 
is  situated,  once  in  each  week  for  one  month  previous  to  the 
presentation  of  such  petition.     Laws  of  1850,  ch.  140,  §  14. 

The  statute  makes  it  the  duty  of  the  general  guardian,  or  com- 
mittee of  an  infant,  idiot,  or  person  of  unsound  mind,  where 
such  guardian  or  committee  has  been  appointed,  and  also  pro- 
vides for  the  appointment  of  a  special  guardian,  or  committee, 
to  attend  to  the  interests  of  such  person,  in  the  proceedings;  and 
all  notices  required  to  be  served  in  the  progress  of  the  proceed- 
ings may  be  served  upon  such  general  or  special  guardian,  or 
committee.     Laws  of  1850,  ch.  140,  §  14,  sub.  6. 
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And  in  all  cases  not  herein  otherwise  provided  for,  service  of 
orders,  notices,  and  other  papers  in  the  proceedings,  may  be 
made  as  the  supreme  court  shall  direct.  lb.,  sub.  7. 

Section  5.  Guardians  for  infants,  or  committee  for  idiots^  luna- 
tics, etc.  In  respect  to  the  real  estate  of  infants,  lunatics,  etc., 
the  statute  provides,  that,  in  case  any  party  to  be  affected  by 
the  proceedings  is  an  infant,  idiot,  or  of  unsound  mind,  and  has 
no  general  guardian  or  committee,  the  court  shall  appoint  a 
special  guardian  or  committee  to  attend  to  the  interests  of  such 
person  in  the  proceedings  ;  but  if  a  general  guardian  or  com- 
mittee bas  been  appointed  for  such  person  in  this  State,  it  shall 
be  the  duty  of  such  general  guardian  or  committee  to  attend  to 
the  interests  of  such  infant,  idiot  or  person  of  unsound  mind  ; 
and  the  court  may  require  such  security  to  be  given  by  such 
general  or  special  guardian,  or  committee,  as  it  may  deem  neces- 
sary to  protect  the  rights  of  such  infant,  idiot,  or  person  of 
unsound  mind  ;  and  all  notices  required  to  be  served  in  the 
progress  of  the  proceedings,  may  be  served  on  such  general 
or  special  guardian,  or  committee.  Laws  of  1850,  ch.  140,  §  14, 
sub.  6. 

It  is  indispensable  that  some  proper  person  should  be 
appointed  to  appear  before  the  jury  of  appraisers  to  represent 
the  infant,  or  person  of  unsound  mind,  and  attend  to  his  interest 
on  the  appraisement.  HotcTikiss  v.  Auburn  and  Rocliester  R. 
R.  Go,,  36  Barb.  600. 

The  requirements  of  the  statute  will  not  be  fulfilled,  by  the 
county  judge  simply  making  an  appointment  of  an  attorney  to 
represent  such  infant,  or  pei'son  of  unsound  mind,  although  the 
appointment  be  sufficient  in  form.  If  such  attorney  fail  to  appear 
'  before  the  jury,  or  to  represent  the  interests  of  such  person  there, 
the  appointment  would  be  nugatory.  lb. 

The  statute  makes  it  the  duty  of  the  railroad  company  to  see 
that  some  reliable  person  is  appointed,  residing  in  the  vicinity, 
who  shall  in  fact  personally  appear  before  the  jury  and  protect 
the  interests  of  such  infant,  etc. ;  and,  until  such  appointment 
and  appearance,  the  jury  has  not  jurisdiction  of  the  person  to 
entitle  them  to  proceed  to  appraise  the  land,  or  award  damages 
for  taking  the  same.  lb. 

The  statute  was  designed  to  secure  the  actual  attendance  of 
some  fit  person  before  the  jury,  as  guardian  or  attorney,  to  attend 
personally  to  the  interests  of  the  infant,  or  person  of  unsound 
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mind,  upon  the  appraisement ;  and,  without  such  appearance, 
all  the  doings  of  the  jury  would  be  entirely  unauthoi-ized  and 
void.  lb. 

The  commissioners  appointed  to  appraise  the  land,  or  a  majority 
of  them,  are  authorized  by  the  statute  to  pay  to  the  general  or 
special  guardian  or  committee  of  an  infant,  idiot,  or  person  of 
unsound  mind,  such  sum,  for  costs,  expenses  and  counsel, fees, 
as  they  may  think  to  be  just.  ■  Laws  of  1850,  ch.  140,  §  16,  as 
amended;  Laws  of  1854,  ch.  282;  Laws  of  1864,  ch.  582. 

Section  6.  .Attorneys  appointed  for  unknown  owners.  The 
statute  requires  the  court  to  appoint  some  competent  attorney  to 
appear  for  and  protect  the  rights  of  any  party  in  interest  who  is 
unknown,  or  whose  residence  is  unknown,  and  who  has  not 
appeared  in  the  proceedings  by  an  agent  or  attorney.  Laws  of 
1850,  ch.  140,  §  20. 

And,  where  there  is  no  attorney  appearing  in  behalf  of  persons 
having  future  estates,  or  other  estate,  enumerated  in  article  1, 
title  2,  chapter  1  of  part  2  of  the  Revised  Statutes  (1  R.  S. 
722),  the  court  to  whom  the  petition  is  presented  is  required 
to  appoint  some  competent  and  disinterested  attorney  or  officer 
of  the  court  to  appear  in  the  proceedings,  and  represent  the 
rights,  interests  and  estate  of  the  person  or  class  of  persons  enu- 
merated in  said  article,  in  any  such  land,  and  to  protect  the 
same-  on  the  appraisal  and  other  proceedings.  Laws  of  1857, 
ch.  444,  §  2. 

The  attorney  appointed  by  the  court  is  entitled  to  such  sum, 
for  his  costs,  expenses  and  counsel  fees  in  the  proceedings,  as 
the  commissioners  appointed  to  appraise  the  land,  or  a  majority 
of  them,  may  determine  to  be  proper.  Laws  of  1850,  ch.  140, 
§  16,  as  amended  ;  Laws  of  1854,  ch.  282  ;  Laws  of  1864,  ch.  582. 

Section  7.  Application  to  court,  and  proceedings  thereon.  It 
is  provided  by  the  statute,  that,  on  presenting  the  petition  to  the 
supreme  court,  with  proof  of  the  service  of  a  copy  thereof,  and 
of  the  notice,  as  required  by  the  statute,  all  or  any  of  the  persons 
whose  estates  or  interests  are  to  be  affecJted  by  the  proceedings 
may  show  cause  against  granting  the  prayer  of  the  petition,  and 
may  disprove  any  of  the  facts  alleged  in  it.  And  the  court  is 
required  to  hear  the  proofs  and  allegations  of  the  parties,  and, 
if  no  sufficient  cause  is  shown  against  granting  the  prayer  of  the 
petition,  it  shall  make  an  order  for  the  appointment  of  three  dis- 
interested and  competent  freeholders,  who  reside  in  the  county, 
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or  some  adjoining  county  where  the  premises  to  be  appraised  are 
situated,  commissioners  to  ascertain  and  appraise  the  compensa- 
tion to  be  made  to  the  owners  or  persons  interested  in  the  real 
estate  proposed  to  be  taken  in  such  county  for  the  purposes  of 
the  company,  and  to  fix  the  time  and  place  for  the  first  meeting 
of  the  commissioners.  Laws  of  1850,  ch.  140,  §  15,  as  amended ; 
Laws  of  1854,  ch.  282.  The  order  of  court  may  be,  in  form,  as 
follows : 

Order  appointing  commissioners. 

At  a  special  (or  general)  term  of  the  supreme  court,  held  at 
the  court-house  in  ,  in  the  county  ,  on  the      day 

of  ,  18    . 

{Title  as  in  petition.)  Present  —  D.  Gr.,  Justice. 

On  reading  and  filing  the  petition  of  the  Railroad  Com- 

pany, dated,  etc.,  prajdng  for  the  appointment  of  three  disinter- 
ested and  competent  persons  as  commissioners  to  ascertain  and 
appraise  the  compensation  which  ought  to  be  made  to,  etc.  (in- 
sert names  of  parties),  owners,  or  persons  having  an  interest  in 
the  real  estate  hereinafter  described,  which  the  said  company 
propose  to  take  for  the  purposes  of  its  incorporation  ;  and  on 
reading  and  filing  the  notice  accompanying  the  said  petition,  also 
on  reading  and  filing  proof  of  the  due  service  of  a  copy  of  the 
said  petition  and  notice  upon  each  of  the  said  owners  or  persons 
interested ;  and,  after  hearing  M.  E.,  of  counsel  for  the  petition- 
ers, and  J.  F.  H.,  of  counsel  for  said  owners  or  persons  inter- 
ested : 

It  is  ordered  that  E.  M.,  L.  Gr.  and  C  D.,  three  disinterested 
and  competent  freeholders,  residing  in  the  county  of  ,  be, 

and  they  are  hereby  appointed  commissioners  for  the  purpose  of 
ascertaining  and  appraising  the  compensation  which  ought  to  be 
made  to  the  said  owners  or  persons  interested,  for  the  real  estate 
so  proposed  to  be  taken  ;  which  said  real  estate  is  situated  in  said 
county  of  ,  and  is  described  as  follows  :  {gim  description). 

It  is  further  ordered,  that  the  first  meeting  of  the  said  com- 
missioners be  held  at  the  (state place  of  meeting),  on  the  day 
of  ,  18    ,  at      o'clock     m. 

It  also  appearing  to  the  court,  from  the  said  petition,  that  A. 
J.  and  E.  L.,  persons  having  an  interest  in  the  said  real  estate,  are 
infants,  having  no  general  guardians  ;  it  is  further  ordered,  that 
W.  J.  K.,  of,  etc.,  a  counselor  of  this  court,  be,  and  he  hereby  is, 
appointed  the  special  guardian  for  the  said  infants,  for  the  pur- 
pose of  representing  them,  and  attending  to  their  interests  in 
this  proceeding. 

Where  the  facts  alleged  in  the  petition  are  denied  by  the  owner 
or  person  interested,  upon  which  an  issue  is  formed,  the  proof 
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required  to  be  produced,  by  such  owner  to  disprove  the  facts 
alleged,  must  be  legal  evidence;  the  party's  own  affidavit,  or  any 
other  affidavit,  wiU  not  answer.  The  Buffalo  and  State  Line  M. 
It.  Oo.  V.  Reynolds,  6  How.  96.  It  is  a  well-settled  rule  of  law, 
that  where  a  statute  requires  proof  to  be  made  in  any  proceed- 
ing, it  must  be  by  legal  evidence ;  unless  from  the  language  of 
the  statute  it  is  apparent  that  the  legislature  intended  it  to  be  by 
affidavit,  or  some  method  of  proof,  other  than  the  best  legal 
evidence.  The  People  v.  Hulbert,  59  Barb.  446  (487);  S.  C,  46 
N.  Y.  (1  Sick.)  115  ;  see,  also.  Brown  v.  Hinchman,  9  Johns.  75 
(76) ;  Terry  y.  Fargo,  10  id.  114 ;  Van  Steenbergh  v.  Kortz,  id.  167. 

The  court  may  appoint  commissioners  to  appraise  all  the  lands 
proposed  to  be  taken  in  a  county,  although  owned  by  different 
parties.  The  statutes  authorizing  a  joint  commission,  compre- 
hending all  the  land  owners,  embraced  in  one  petition.  And 
there  is  nothing  in  the  fourteenth  section  of  the  general  law  that 
prevents  several  owners  being  included  in  one  petition.  Ti^oy 
and  Rutland  R.  R.  Oo.  v.  Cleveland,  6  How.  238. 

The  sixteenth  section  of  the  general  law  evidently  contem- 
plated a  succession  of  appraisals  by  the  same  commissioners. 
And  one  report  may  also  embrace  all  the  cases.  lb.  In  the 
matter  of  expenses  such  practice  is  very  desirable ;  for  if  it  were 
necessary  to  appoint  a  complete  set  of  commissioners,  and  havfe 
entire  proceedings,  for  each  piece  of  land,  or  each  distinct  inter- 
est, it  would  become  very  burdensome.  lb. 

If  the  proceedings  are  in  any  respect  irregular,  such  as  that 
the  petition  is  not  properly  verified,  or  that  it  does  not  appear 
by  the  petition  that  the  company  has  been  unable  to  agree  for 
the  purchase  of  the  right  of  way  ;  exception  must  be  made  upon 
the  presentation  of  the  petition  for  the  appointment  of  commis- 
sioners. It  is  too  late  to  raise  such  objections  on  the  motion  for 
the  confirmation  of  the  report  of  .the  commissioners.  New  YorTc 
and  Erie  R.  R.  Co.  v.  Corey  &  Smith,  5  How.  177. 

Section  8.  Proceedings  by  the  commissioners.  The  statute 
requires  each  of  the  commissioners,  before  proceeding  to  the  dis- 
charge of  his  duties,  to  take  and  subscribe  an  oath  to  support 
the  constitution  of  the  United  States,  and  the  constitution  of  the 
State  of  New  York,  and  faithfully  to  discharge  the  duties  of  his 
office  of  commissioner  according  to  the  best  of  his  ability.  Laws 
of  1854,  ch.  282  ;  Laws  of  1864,  ch.  582,  as  amending  general  law, 
§  16.  The  oath  of  the  commissioners  may,  be  as  follows  : 
Vol.  y.— 45 
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Oath  of  Commissioners. 

I,  W.  B.,  one  of  the  commissioners  appointed  by  the  supreme 
court  to  ascertain  and  appraise  the  compensation  which  ought  to 
be  made  by  the  Railroad  Company  to  A.  C,  E.  G.,  and 

others,  for  lands  proposed  to  be  taken  by  the  said  company  for 
the  purposes  of  its  incorporation,  do  solemnly  swear  {or  affirm) 
that  I  will  support  the  constitution  of  the  United  States,  and  the 
constitution  of  the  State  of  New  York,  and  that  I  will  faithfully 
discharge  the  duties  of  commissioner  as  aforesaid,  according  to 
the  best  of  my  ability. 

Subscribed  and  sworn  to  before  me, )  W.  B. 

this  of  18    .      f 

W.  B.  H.,  Justice  of  the  Peace. 

The  statute  authorizes  any  of  the  commissioners  to  issue  sub- 
poenas and  administer  oaths  to  witnesses,  and  a  majority  of  them 
may  adjourn  the  proceedings  before  them,  from_  time  to  time,  in 
their  discretion.  Laws  of  1850,  ch.  140,  §  16,  as  amended ;  Laws 
of  1854,  ch.  282;  Laws  of  1864,  ch.  582. 

Whenever  they  meet,  except  by  the  appointment  of  the  court, 
or  pursuant  to  adjournment,  they  must  cause  reasonable  notice 
of  their  meeting  to  be  given  to  the  parties  interested,  or  their 
agent  or  attorney.  lb. 

*A  party  deeming  himself  aggrieved  by  the  decision  of  the 
commissioners  must  bring  the  matter  before  the  court  on  appeal ; 
and,  upon  such  appeal,  the  court  can  look  only  at  the  matters 
contained  in  the  report  as  the  foundation  of  any  order  to  be 
made.  Ex  parte  affidavits  and  papers  cannot  be  received.  It 
would  seem,  therefore,  that  all  claimants  for  damages  must  attend 
the  meeting  of  the  commissioners  and  present  their  objections, 
for,  unless  they  do,  if  the  proceedings  are  regular,  they  will  have 
no  redress,  except  by  leave  of  the  commissioners.  New  YorJc 
and  Erie  R.  R.  Co.  v.  Corey  .c&  Smith,  5  How.  177.  See  Ron- 
dout  and  Oswego  R.  R.  Co.  v.  Field,  38  How.  187;  Rondout 
and  Oswego  R.  R.  Co.  v.  Deyo,  5  Lans.  298. 

The  statute  farther  provides  that  the  commissioners  shall  view 
the  premises  described  in  the  petition,  and  hear  the  proofs  and 
allegations  of  the  parties,  and  reduce  the  testimony  taken  by 
them,  if  any,  to  writing,  and,  after  the  testimony  in  each  case  is 
closed,  they,  or  a  majority  of  them,  all  being  present,  shall,  with- 
out any  unnecessary  delay,  and  before  proceeding  to  the  exam- 
ination of  any  other  cl^im,  ascertain  and  determine  the  compen- 
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sation  wMch  ought  justly  to  be  made  by  the  company  to  the 
owners  or  persons  interested  in  the  real  estate  appraised  by 
them.  Laws  of  1864,  ch.  582,  §  4,  as  amending  §  16  of  the  gen- 
eral law. 

The  commissioners,  upon  the  hearing,  have  the  right  to  hear 
the  proofs  and  allegations  in  such  order  as  they  may  deem  most 
conducive  to  justice  between  the  parties,  and  to  decide  which 
party  shall  open  and  close  the  argument.  T7ie  Albany  Northern 
B.  It.  Co  V.  Lansing,  16  Barb.  68. 

The  compensation  designed  by  the  statute  is  that  of  making 
the  party  a  full  equivalent  in  money  for  the  loss  he  sustains  by 
the  appropriation  of  his  property,  and  in  determining  such  com- 
pensation, the  commissioners  are  to  exercise  their  own  judgment 
formed  upon  their  view  of  the  premises,  in  connection  with  the 
testimony  of  the  witnesses  before  them,  and  not  to  the  exclusion 
of  it.  Rochester  and  Syracuse  B.  B.  Co.  v.  Budlong,  6  How. 
467.  See  Albany  and  Susquehanna  B.  B.  Co.  v.  Dayton,  10 
Abb.  N.  S.  182 ;  MaUer  of  the  Utica,  etc.,  B.  B.  Co.,  56  Barb.  456. 

In  respect  to  the  evidence  the  commissioners  ought  to  be 
guided  by  the  established  rules  of  evidence.  No  evidence  should 
be  received  which  a  court  of  law  would  reject,  and  none  rejected 
which  a  court  would  hold  to  be  admissible.  Troy  and  Boston 
B.  B.  Co.  V.  Northern  Turnpike  Co.,  16  Barb.  100.  See  Matter 
of  Bondout  and  Oswego  B.  B.  Co.  v.  Beyo,  5  Lans.  298. 

The  opinion  of  witnesses  qualified  to  form  a  proper  judgment 
of  the  value  of  the  land,  from  which  the  road  is  to  be  taken  as  a 
whole,  and  how  its  value  will  be  affected  by  severing  the  portion 
proposed  to  be  taken  for  the  purposes  of  the  corporation,  is  com- 
petent as  evidence.  But  such  opinion  as  to  how  much  damage 
or  injury  the  party  whose  lands  are  taken  will  sustain  otherwise 
than  by  diminishing  the  value  of  his  property,  is  incompetent. 
Rochester  arid  Syracuse  R.  B.  Go.  v.  Budlong,  6  How.  467.  See 
Matter  of  Bondout  and  Oswego  B.  B.  Co.  v.  Beyo,  5  Lans.  298. 

Therefore  where  the  commissioners  are  required  to  determine 
what  compensation  should  be  made  to  a  turnpike  road  company 
for  granting  to  a  railroad  company  an  easement  or  right  of  way 
across  their  road,  they  cannot  receive  in  evidence  the  opinions  or 
conjectures  of  the  witnesses  as  to  the  effect  the  use  of  the  rail- 
road will  produce  in  frightening  horses  traveling  upon  the  turn- 
pike, at  a  particular  place,  or  as  to  the  necessity  for  diverting  the 
line  of  the  turnpike  at  another  place,  and  the  costs  of  such  diver- 
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aion  ;  or  that  a  bridge  ought  to  be  built  by  the  railroad  company 
at  a  crossing,  or  as  to  the  amount  of  damages  th'e  turnpike  com- 
pany will  sustain  by  reason  of  the  crossing  of  their  road.  Troy 
and  Boston  B.  R.  Qo.  v.  Northern  Turnpike  Co.,  16  Barb.  100. 

It  is  to  be  presumed  that  the  railroad  company  will,  as 
required  by  the  statute,  restore  the  turnpike  to  such  a  state  as 
not  necessarily  to  impair  its  usefulness.  And  the  consideration 
that  the  business  of  the  turnpike  will  be  diminished  by  the  con- 
struction of  a  railroad  along  the  same  general  line  of  travel  must 
be  disregarded.  lb. 

The  subject  of  compensation  has  been  a  vexed  question,  pro- 
ductive of  expensive  litigation,  and  some  conflict  of  opinion  in 
the  supreme  court.  The  statute  forbids  the  commissioners  from 
making  any  allowance  or  deduction  on  account  of  any  real  or 
supposed  benefits  which  the  parties  interested  may  derive  from 
the  construction  of  the  proposed  railroad,  or  the  construction  of 
the  proposed  improvement  connected  with  the  road,  for  which 
such  real  estate  may  be  taken.  Laws  of  1854,  ch.  282  ;  Laws  of 
1864,  ch.  582,  amending  §  16,  general  law. 

The  obvious  intention  of  the  legislature  was  to  confine  the  com- 
missioners to  an  estimate  of  the  price  to  be  paid  by  the  rail- 
road company  to  the  owner  upon  this  involuntary  sale  of 
his  land,  regardless  of  the  benefits  or  injuries  which  might  result 
to  him  as  the  owner  of  adjoining  land,  in  consequence  of  the 
contemplated  improvement.  The  Albany  and  Northern  H.  B. 
Go.  V.  Lansing,  16  Barb.  68.  See  Albany  and  Susquehanna  It. 
B.  Co.  V.  Dayton,  10  Abb.  JST.  S.  182. 

A  critical  examination  of  the  question,  however,  tends  to  a 
alight  modification  of  the  doctrine  of  the  court  in  the  case  above 
cited.  When  the  owner  of  real  estate  voluntarily  conveys  it, 
without  restrictions,  the  purchaser  can  use  it  for  the  purposes  of 
a  railroad,  or  for  any  other  lawful  business,  without  subjecting 
himself  to  damages  to  his  grantor ;  and  where  land  is  taken  for 
public  use,  or  for  the  purposes  of  a  corporation,  by  appraise- 
ment, the  owner  cannot  afterward  claim  consequential  damages 
to  other  and  separate  premises,  of  which  the  land  taken  was  not 
apart.  The  Canandaigua  and  Niagara  Falls  B.  B.  Co.  v. 
Payne,  16  Barb.  273. 

And  where  private  property  is  taken  for  public  use,  or  for  the 
use  of  a  corporation,  one  whose  land  is  not  taken  is  not  entitled 
to  damages,  although  he  suffer  indirect  or  consequential  injury 
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from  such,  use  of  it.  Matter  of  the  Utica,  etc.,  E.  R.  Co.,  56 
Barb.  456  ;  Albany  and  Susquehanna  R.  R.  Co.  v.  Dayton,  10 
Abb.  N.  S.  182 ;  Matter  of  Bloomfield  and  Rochester  Natural 
Oas-Ught  Co.  v.  Calkins,  1  Pars.  Sup.  Ct.  549. 

But  when  tlie  legislature  authorizes  a  corporation  to  divest  an 
owner  of  his  title  to  real  property,  without  his  consent,  and  to 
apply  it  to  a  use  which  will  destroy  or  seriously  impair  the  value 
of  the  residue,  adequate  compensation  ought  to  be  made.  Matter 
of  the  Utica,  etc.,  R.  R.  Co.,  56  Barb.  456.  The  only  rule  that 
will  do  equal  justice  to  all  parties,  is  to  determine  what  will  be 
the  eflfect  of  the  proposed  change  upon  the  market  value  of  the 
property.  What  is  the  present  value  of  the  land,  and  what  wUl 
it  be  worth  when  the  contemplated  work  is  completed.  lb.  The 
true  question  being  what  the  place,  as  a  whole,  will  bring  in  the 
market  without  the  railroad,  and  what  the  residue  will  bring  in 
the  market  after  the  railroad  is  constructed.  And  every  thing 
which  will  depreciate  the  value  of  that  residue  is  to  be  taken 
into  the  account.  lb.  Thus,  if  the  land  is  rendered  less  valu- 
able because  it  is  more  exposed  to  lire,  or  if  access  to  it  is 
rendered  more  difficult ;  or  if  the  use  of  the  remainder  is  more 
inconvenient  by  reason  of  the  railroad ;  or  if  its  value  is  depre- 
ciated by  the  noise,  smoke  or  increased  dangers  caused  by  the 
use  of  the  railroad,  all  these  considerations  should  be  in- 
cluded in  the  estimate  of  damages.  lb.  Matter  of  Furman 
Street,  17  Wend.  649,  670  ;  The  Troy  and  Boston  R.  R.  Co.  v.  Lee, 
13  Barb.  169  ;  Rood  v.  New  York  and  Erie  R.  R.  Co.,  18  id.  80 ; 
Parker  v.  Boston  and  Maine  R.  R.  Co.,  3  Cush.  107.  See  Albany 
and  Susquehanna  R.  R.  Co.  v.  Dayton,  10  Abb.  N.  S.  182. 

When  the  question,  what  is  the  fair  marketable  value  of  the 
whole  property,  and  what  will  be  the  fair  marketable  value  of 
the  property  not  taken,  has  been  determined,  the  difference  wiQ 
be  the  true  amount  to  be  awarded.  Thus,  for  land  actually  not 
worth  more  than  $60,  the  commissioners  allowed  the  owners 
$500  damages. 

The  commissioners,  therefore,  not  only  allowed  the  owners 
for  the  full  value  of  the  land  taken,  but  over  $400  for  the  depre- 
ciation of  the  value  of  the  land  not  taken.  Albany  and  Sus- 
quehanna R.  R.  Co.  V.  Dayton,  10  Abb.  N.  S.  182  ;  Canandaigua 
and  Niagara  Falls  R.  R.  Go.  v.  Payne,  16  Barb.  273. 

For  the  opposite  opinion,  as  to  whether  the  commissioners 
should  increase  the   compensation  by  allowing  consequential 
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damages,  based  upon  the  possibility,  or  even  the  probability,  that 
the  particular  business  in  which  the  party  is  engaged  might  be 
injured,  and  his  property  decreased  in  value  in  consequence  of 
the  danger  to  be  apprehended  from  the  fire  emitted  from  engines 
used  by  the  company  in  running  their  road  See  Matter  of  tJie 
Union  Village  and  JoJinsonville  R.  B.  Co.,  53  Barb.  457;  S.  C, 
35  How.  420  ;  Albany  NortTiern  R.  E.  Co.  v.  Lansing,  16 
Barb.  68. 

The  commissioners  must  appraise  the  land  at  its  actual  value, 
they  cannot  make  a  reservation  of  easements  and  privileges  to 
the  owner.  Therefore,  where  the  inquisition  stated  that  the 
award  of  damages  was  "based  on  the  supposition,  and  made 
on  the  condition  and  with  the  understanding  "  that  the  owners 
of  the  land  might  open  a  street  across  the  railroad,  it  was  held 
by  the  court  that  the  appraisement  was  illegal,  and  that  the  in- 
quisition should  be  set  aside.  Hill  and  Aid/rich  v.  The  Mohawk 
and  Hudson  River  R.  R.  Co.,  5  Denio,  206 ;  S.  C,  7  IST.  Y.  (3 
Seld.)  152. 

The  statute  provides  that  the  commissioners,  or  a  majority  of 
them,  shall  determine  what  sum  ought  to  be  paid  to  the  general 
or  special  guardian  of  an  infant,  or  committee  of  an  idiot,  or 
person  of  unsound  mind,  or  to  an  attorney  appointed  by  the 
court  to  attend  to  the  interests  of  any  unknown  owner  or  party 
in  interest  not  personally  served  with  notice  of  the  proceedings, 
and  who  has  not  appeared,  for  costs,  expenses,  and  counsel  fees. 
Laws  of  1854,  ch.  282  ;  Laws  of  1864,  ch.  582,  amending  §  16  of 
general  law. 

Upon  application,  and  an  order  of  the  court,  the  commission- 
ers may  amend  or  correct  their  report  so  as  to  conform  it  to  the 
state  of  facts  as  they  exist.  They  have  no  right,  however,  at  the 
time  of  such  correction,  to  hear  proofs  by  claimants  as  to  dama- 
ges. After  having  viewed  the  premises  and  decided  upon  the 
amount  of  damages  to  be  paid,  their  powers  under  the  appoint- 
ment are  exhausted,  so  far  as  the  amount  of  damages  is  con- 
cerned, without  further  order  of  the  court.  New  York  and  Erie 
B.  B.  Co.  V.  Corey,  5  How.  177.  See  Bondout  and  Oswego  B. 
B.  Co.  V.  Field,  38  How.  187 ;  Matter  of  Bondout  and  Osioego 
B.  B.  Co.  V.  Deyo,  5  Lans.  298. 

Section  9.  Report  of  commissioners.  The  commissioners  are 
required  to  make  a  report  of  their  proceedings  to  the  supreme 
court,  with  the  minutes  of  the  testimony  taken  by  them,  if  any 
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such,  testimony  lias  been  taken.  Laws  of  1854,  cla.  282  ;  Laws  of 
1864,  cli.  582,  amending  general  law,  §  16. 

And  where  there  has  been  a  succession  of  appraisals  of  several 
different  parcels  of  land  in  the  same  county,  one  report  may  em- 
brace all  the  cases.  Troy  and  Rutland  R.  R.  Co.  v.  Cleveland,  6 
How.  238.  The  statute  requires  the  report  to  be  signed  by  a 
majority  of  the  commissioners,  but  it  is  not  necessary  for  all  of 
the  commissioners  to  be  present  at  the  signing.  The  Rochester 
and  Oenesee  Valley  R.  R.  Co.  v.  Beclcwith,  10  How.  168. 

The  report  of  the  commissioners  may  be  in  the  following  form  : 

Report  of  commissioners. 

{Title  as  in  petition.) 

To  the  Supreme  Court  of  the  State  of  New  York : 

The  undersigned,  E.  M.,  L.  G.,   and  C.    D.,   commissioners 
appointed  by  an  order  of  the  supreme  court,  dated  the 
day  of  ,  18    ,  to  ascertain  and  appraise  the  compensation 

wVich  ought  to  be  made  by  the  said  railroad  company,  to 

A.  C.,  E.  G.,  etc.  {insert  names  of  parties),  owners  and  persons 
interested,  for  lands  proposed  to  be  taken  by  the  said  company 
for  the  purposes  of  its  incorporation,  do  hereby  report : 

That  having  first  severally  duly  taken  and  subscribed  an  oath 
to  support  the  constitution  of  the  United  States,  and  the  consti- 
tution of  the  State  of  New  York,  and  faithfully  to  discharge  the 
duties  of  commissioners,  as  aforesaid,  we  met  at  the  time  and 
place  designated  in  the  said  order,  and  thereupon  proceeded 
carefully  to  examine  the  real  estate  described  in  the  petition  in 
this  matter,  and  to  hear  the  proofs  and  allegations  of  the  respect- 
ive parties. 

That  we  first  examined  the  real  estate  owned  by  C.  P.,  above 
named,  and  heard  the  proofs  and  allegations  of  the  parties  in 
respect  thereto,  and  after  the  testimony  in  respect  to  said  claim  was 
closed,  we  did,  without  any  unnecessary  delay,  and  before  pro- 
ceeding to  tlie  examination  of  any  other  claim,  ascertain  and 
determine  the  compensation  which  ought  justly  to  be  made  by 
the  said  company  to  the  said  C  P.,  for  the  said  real  estate,  was 
the  sum  of  dollars. 

That  we  then  examined  the  real  estate  owned  by  R.  S.,  above 
named,  etc.  {proceed  as  in  the  case  above,  and  in  the  same  man- 
ner as  to  other  cases). 

We  further  report  that  the  minutes  of  the  testimony  taken  by 
us  in  respect  to  each  of  the  said  claims  is  hereto  annexed,  marked 
"schedule  A." 

We  do  also  report  that  the  sum  of  dollars  oiight  to  be 

paid  to  W.  J.  K.,  special  guardian  for  A.  J.  and  G.  L.,  infants 
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above  named,  for  costs,  expenses  and  counsel  fees  in  this  pro- 
ceeding. 

In  testimony  whereof,  we,  the  said  commissioners,  have  here- 
unto set  our  hands,  this  day  of  ,  18    . 

(Signature  of  OoTnmissioners.) 
{''Schedule  a:') 

The  commissioners  are  each  entitled  to  $5  for  services  and  ex- 
penses for  every  day  they  are  actually  engaged  in  the  perform- 
ance of  their  duties,  to  be  paid  by  the  company,  except  where 
the  owners  or  persons  interested  in  the  real  estate  fail  to  have 
awarded  them  more  than  the  amount  of  compensation  offered 
them  by  the  company,  before  the  appointment  of  the  commis- 
sioners, then  to  be  paid  by  the  said  owners  or  persons  interested, 
or  if  not  paid  by  them,  to  be  paid  by  the  company,  and  deducted 
from  the  amount  awarded.  Laws  of  1864,  ch.  582,  amending 
§  16  of  general  law. 

Section  10.  Setting  aside  report.  After  the  report  is  confirmed, 
either  party  may,  in  pursuance  of  section  18  of  the  statute, 
take  an  appeal,  and  on  the  hearing  of  such  appeal,  the  court 
may  direct  a  new  appraisal  before  the  same,  or  new  commission- 
ers, in  its  discretion.  The  court,  however,  has  no  power  to  set 
aside  the  report  of  the  commissioners  upon  motion.  Albany 
Northern  R.  R.  Co.  v.  Cramer,  1  How.  164.  Neither  has  it  ju- 
risdiction in  such  cases  to  supervise  or  correct  the  doings  of  the 
commissioners,  unless  it  is  specially  conferred  by  statute  ;  and 
the  statute  has  conferred  no  power  whatever  on  the  court,  to 
entertain  a  motion  to  set  aside  such  proceedings.  Yisscher  v. 
The  Hudson  River  R.  R.  Co.,  15  Barb.  37. 

The  court  cannot  consider  any  objections  or.  exceptions  to  the 
motion  to  confirm  the  report  of  the  commissioners,  except  that 
which  states  that  neither  the  report  nor  any  of  the  proceedings 
which  preceded  it,  properly  designate  the  lands  proposed  to  be 
taken.  Matter  of  New  York  and  Jamaica  R.  R.  Co.,  21  How. 
434.  See  Matter  of  New  TorJc  and  Boston  R.  R.  Co.,  62  Barb. 
85;  S.  C,  12  Abb.  N.  S.  21. 

When  the  report  of  the  commissioners  is  presented,  it  is  the 
duty  of  the  court  to  confirm  it.  And  no  afiidavits  or  other  proof 
should  be  heard  on  the  application  to  contradict  or  impeach  the 
truth  of  the  matters  contained  in  the  report.  If,  however,  the 
report  should  be  untrue  in  any  material  respect,  or  the  proceed- 
ings of  the  commissioners  have  been  irregular,  and  the  report 
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fails  to  state  the  facts  constituting  sucli  irregularity  ;  upon  a 
proper  application  made  directly  to  tlie  court,  by  the  person 
opposed  to  the  confirmation,  the  report  may  be  set  aside  and 
vacated.  Rochester  and  Oenesee  Valley  E.  R.  Co.  v.  BecJcwith, 
10  How.  168  ;  Rondout  and  Oswego  R.  R.  Go.  v.  Field.,  38  id. 
187.  See  Matter  of  Rondout  and  Oswego  R.  R.  Co.  v.  Deyo,  5 
Lans.  298. 

On  such  application  both  parties  would  be  permitted  to  spread 
before  the  court  all  the  facts  in  their  power  to  furnish,  bearing 
upon  the  questions  of  the  truth  of  the  report,  and  the  regularity 
of  the  proceedings  of  the  commissioners.  And  in  view  of  such  ap- 
plication, the  court,  or  a  judge,  would,  if  necessary,  order  the 
proceedings  on  the  part  of  the  company  to  have  the  report  con- 
firmed, stayed,  as  in  the  case  of  other  motions,  until  the  motion 
to  set  aside  the  report  should  be  determined.  Rochester  and 
Genesee  Valley  R.  R.  Co.  v.  BecTcwith^  10  How.  168. 

Section  11.  Confirming  report.  The  proceeding  is  still  incom- 
plete, and  neither  party  has  any  vested  right,  neither  the  com- 
pany to  the  lands,  nor  the  owner  to  the  money  awarded,  until  an 
order  of  the  court  is  made  confirming  the  report,  and  directing 
the  payment  of  the  money.  Hudson  River  R.  R.  Co.  v.  Out- 
water,  3  Sandf.  689. 

The  statute  provides  that  upon  the  report  being  made  by  the 
commissioners,  the  company  shall  give  notice  to  the  parties  or 
their  attorneys,  to  be  affected  by  the  proceedings,  according  to 
the  rules  and  practice  of  the  court,  at  a  general  or  special  term 
thereof,  for  the  confirmation,  of  the  report.  Laws  of  1850,  ch. 
140,  §  17.     The  notice  may  be  as  follows : 

Notice  of  motion  to  confirm  report. 
{Title  as  in  petition.) 

SiE  —  TaTce  notice,  that  I  shaU  move  this  court,  at  the  next 
special  (or  general)  term  thereof,  to  be  held  at  the  court-house 
in  ,  in  the  county  of  ,  on  the  day  of  ,  18     , 

or  as  soon  thereafter  as  counsel  can  be  heard,  for  an  order  con- 
firming the  report  of  the  commissioners  appointed  to  ascertain 
and  appraise  the  compensation  which  ought  to  be  made  by  the 
said  company  to  you,  and  the  other  owners  and  parties  inter- 
ested, for  lands  proposed  to  be  taken  by  the  said  company  for 
the  purposes  of  its  incorporation  ;  which  motion  will  be  founded 
upon  the  said  report,  a  copy  of  which  is  herewith  served  upon 
you.  M.  E., 

Dated,  etc.  Attorney  for  Company. 

Vol.  v.— 46 
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The  notice,  with  a  copy  of  the  commissioners'  report,  should 
be  served  at  least  eight  days  before  the  first  day  of  the  term  at 
which  the  motion  is  to  be  made.  Code,  §  403.  When  the  service 
is  by  mail,  it  should  be  double  the  time  required  in  cases  of  per- 
sonal service.  lb.,  §  412.  See,  also,  Supreme  Court  Rules  No.  49. 

Upon  the  application  at  the  term  specified  in  the  notice,  the 
court  shall  confirm  the  report,  and  thereupon  make  an  order 
containing  a  recital  of  the  substance  of  the  proceedings  in  the 
matter  of  the  appraisal,  and  a  description  of  the  real  estate 
appraised,  for  which  compensation  is  to  be  made,  and  also  direct 
to  whom  the  money  is  to  be  paid,  or  in  what  bank,  and  in  what 
manner  it  shall  be  deposited  by  the  company.  Laws  of  1850, 
ch.  140,  §  14.     The  order  may  be  as  follows  : 

Order  confirming  report. 
{Title  as  in  petition.)  At  a  special  term,  etc. 

It  appearing  to  the  court  that  the  Railroad  Company 

above  mentioned,  upon  due  notice  to  the  owners  and  persons 
interested,  duly  presented  to  the  supreme  court,  at  the  special 
(or  general)  term  thereof,  held  at  the  court-house  in  ,  on 

the        day  of  ,  18    ,  a  petition  in  due  legal  form,  praying 

that  by  an  order  of  this  court  three  disinterested  and  competent 
persons,  who  were  freeholders,  should  be  appointed  as  commis- 
sioners, to  ascertain  and  appraise  the  compensation  which  ought 
to  be  made  to  the  said  owners  and  persons  interested,  for  the  real 
estate  hereinafter  described,  proposed  to  be  taken  by  the  said 
company  for  the  purposes  of  its  incorporation,  and  that  an  order 
was  thereupon  duly  made  b;^  the  said  court,  bearing  date  the 
day  of  ,  18    ,  appointing  E.  M.,  L.  G.  and  C.  D.,  free- 

holders, residing  in  the  county  of  ■  ,  as  such  commissioners, 
for  the  purposes  aforesaid,  and  fixing  upon  the        day  of  , 

18    ,  at  the  ,  as  the  time  and  place  for  the  first  meeting  of 

the  said  commissioners. 

And  it  appearing,  'also,  to  the  court,  that  the  said  commission- 
ers have  duly  made  a  report  of  their  proceedings  upon  the  said 
appraisal,  by  which  report  it  appears  that  the  said  commissioners, 
after  taking  and  subscribing  the  oath  prescribed  by  law,  met  at 
the  time  and  place  appointed  in  said  order,  and  thereupon  pro- 
ceeded carefully  to  examine  the  said  real  estate,  and  to  near  the 
proofs  and  allegations  of  the  parties,  and  that  they  first  exam- 
ined' the  real  estate  of  C.  P.,  one  of  the  owners  or  persons  inter- 
ested, described  as  {insert  the  description),  and  duly  appraised 
the  compensation  to  be  made  by  the  said  company  to  the  said 
C.  P.,  for  the  said  real  estate,  at  the  sum  of  dollars  ;  and 

that  the  said  commissioners  then  examined  the  real  estate  of  R. 
S.,  another  owner  or  person  interested,  described  as  {insert  the 
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description),  and  duly  appraised  the  compensation  to  be  made 
by  the  said  company  to  the  said  R.  S.,  for  the  said  real  estate, 
at  the  sum  of  dollars  {proceed  in  the  same  manner  as  to 

other  cases);  and  that  the  sum  of  ^  dollars  ought  to  be 

paid  to  W.  J.  K.,  special  guardian  for  A.  J.  and  E.  L.,  infants 
above  named,  for  costs,  expenses  and  counsel  fees  in  this  pro- 
ceeding, as  will  more  fully  appear  by  reference  to  said  report, 
on  file  with  the  clerk  of  the  county  of 

It  also  appearing  to  the  court  that  due  notice  has  been  given 
to  the  parties,  or  their  attorneys,  of  a  motion  to  confirm  the  said 
report  at  the  present  term  of  this  court. 

Now,  on  motion  of  M.  E.,  of  counsel  for  the  said  company,  no 
one  appearing  in  opposition  thereto  (or,  and  after  hearing  R.  R., 
of  counsel  for  C.  P.  and  W.  J.  K.,  special  guardian  for  A.  J. 
and ,  E.  L.),  it  is  ordered  that  the  said  report  and  appraisal  be, 
and  the  same  is,  in  all  respects  confirmed. 

It  is  further  ordered  that  the  compensation  awarded  to  C.  P., 
above  named,  amounting  to  dollars,  be  paid  to  the  said  C. 

P.,  or  to  his  attorney  in  the  said  proceeding  {or  otherioise,  as 
may  he  proper,  stating  to  whom  the  money  is  to  be  paid,  or  in 
what  bank,  or  in  what  manner  it  shall  be  deposited  by  the  com- 
pany). 

As  we  have  already  seen  in  the  preceding  section,  upon  the 
motion  to  confirm,  the  court  must  act  solely  on  the  report  of  the 
commissioners,  and  affidavits  cannot  be  used  to  impeach  or  con- 
tradict the  report  of  the  commissioners.  The  report  itself  must 
show  that  an  error  has  been  committed,  or  that  injustice  has 
been  done  to  enable  the  court  to  reverse  or  set  aside  the  proceed- 
ings.   Rondout  and  Oswego  R.  R.  Co.  v.  Field,  38  How.  187. 

Nor  wiU  the  court,  upon  such  application,  review  or  examine 
any  error  of  law  committed  by  the  commissioners  in  their  decis- 
ions of  the  merits,  or  upon  the  admission  or  rejection  of  evidence. 
Rochester  and  Oenesee  Valley  R.  R.  Co.  v.  BecJcwitJi,  10  How.  168 
(175). 

Although  it  seems  that  where  neither  the  report  nor  any  of  the 
proceedings  which  preceded  it  properly  designated  the  lands 
proposed  to  be  taken,  the  court  may,  on  the  motion  to  confirm 
the  report,  consider  the  objection  and  correct  the  defect.  How- 
ever, such  objection  should  be  taken  on  the  presentation  of  the 
petition  on  the  motion  for  the  appointment  of  commissioners. 
Matter  of  New  YorTc  and  Jamaica  R.  R.,  21  How.  434. 

The  statute  also  makes  it  the  duty  of  .the  court,  on  or  after  the 
confirmation  of  the  report  of  appraisal,  to  ascertain  by  such 
report,  or  by  a  reference  for  that  purpose,  or  otherwise,  in  its 
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discretion,  the  riglits,  interests  and  estates  of  persons  having  a 
future  or  other  estate  enumerated  in  article  1,  of  title  2,  of 
chapter  1,  of  second  part  of  Revised  Statutes  (1  R.  S.  722),  in 
the  land  appraised,  and  in  the  compensation  awarded  therefor, 
and  to  make  an  order  determining  the  amount  or  share  of  such 
compensation  to  which  such  persons,  or  class  of  persons  are  or 
may  become  entitled  on  account  of  such  estate,  as  the  same  shall 
arise  or  become  vested  in  them  respectively,  and  to  direct  and 
provide  for  the  payment,  investment  or  securing  thereof,  for  the 
benefit  of  the  person,  persons  or  class  of  persons  aforesaid,  who 
are,  or  may  in  the  contingency  upon  which  such  estate  arises, 
become  entitled  thereto.  Laws  of  1857,  ch.  444,  §  2. 

Upon  the  application  to  confirm  a  report,  a  commissioner  who 
has  properly  signed  such  report  will  not  be  permitted  to  stultify 
himself  by  alleging  that  he  signed  it  without  reading  or  hearing 
it  read.  The  Rochester  and  OeneseeValley  M.  R.  Co.  y.  BecTcwith, 
10  How.  168 ;  see,  also,  The  Mayor,  etc.,  of  New  YorTc  v.  Butler, 
1  Barb.  325. 

A  certified  copy  of  the  order  confirming  the  report  must  be 
recorded  at  full  length  in  the  clerk' s  office  of  the  county  in  which 
the  land  described  in  it  is  situated.    Laws  of  1850,  ch.  140,  §  418. 

Section  12.  Eifect  of  confirming  report.  After  a  certified  copy 
of  the  commissioners'  report  has  been  recorded,  as  required  by 
the  statute,  and  upon  the  payment  or  deposit  by  the  company 
of  the  sums  to  be  paid  as  compensation  for  the  lands  and  for  the 
costs,  expenses  and  counsel  fees  of  a  guardian,  committee  or 
attorney  appointed  for  or  representing  any  of  the  parties  in  inter- 
est, as  directed  by  the  order,  the  company  will  be  entitled  to 
enter  upon,  take  possession  of  and  use  the  said  land  for  the  pur- 
poses of  its  incorporation,  during  the  continuance  of  its  corporate 
existence  by  virtue  of  this  or  any  other  act ;  and  all  persons  who 
have  been  made  parties  to  the  proceedings  will  be  divested  and 
barred  of  all  right,  estate,  and  interest  in  such  real  estate  during 
the  corporate  existence  of  the  company.  Laws  of  1850,  ch.  140, 
§  18.' 

Real  estate  acquired  by  a  railroad  company  under  the  provis- 
ions of  the  statute  will  be  deemed  to  be  acquired  for  public 
use.  lb. 

In  respect  to  persons  having  a  future  or  other  estate,  as  enu- 
merated in  the  1  R.  S.  722  (670),  the  statute  provides  that,  upon 
the  company  paying  or  securing  the  amount  or  share  to  which 
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such  persons  are  entitled,  in  the  manner  directed  by  the  order 
of  the  court,  the  company  shall  be  deemed  to  have  acquired,  and 
will  be  vested  with,  the  estate  which  such  persons  have  or  may 
be  entitled  to  in  such  land,  and  they  shall  be  barred  of  and  from 
all  right  and  claim  in  and  to  such  land.  Laws  of  1857,  ch.  444, 
§  2.  The  same  section  of  the  statute  also  provides  that  any  rail- 
road corporation  in  this  State  may  acquire  the  title  in  fee  to  any 
land  which  it  may  require  for  roadway,  and  for  necessary  build- 
ings, depots  and  freight  grounds.  lb. 

Upon  recording  the  order  and  depositing  the  money  as  required 
by  the  statute,  the  title  becomes  vested  in  the  company,  and  all 
the  parties  to  the  proceedings  are  divested  and  barred  of  all 
right,  estate  and  interest  in  such  real  estate  during  the  existence 
of  the  company.  Thereafter,  such  real  estate  will  be  treated,  as 
it  truly  is,  as  the  land  of  the  company.  Orowner  v.  The  Water- 
town  and  Rome  R.  R.  Oo.,  9  How.  457. 

The  railroad  corporation,  however,  acquires  no  greater  right 
or  title  than  the  original  owners  or  parties  in  interest  possessed. 
Anderson  v.  The  Rochester,  Lockport  and  Niagara  Falls  R.  R. 
Co.,  9  How.  553.  And  such  right  or  title  is  qualified  as  being 
taken  for  public  use,  and  is  subject  to  the  exercise,  by  the  legis- 
lature, of  all  the  powers  to  which  the  franchises  of  the  corpora- 
tion are  subject.  The  Albany  Northern  R.  R.  Go.  v.  Brownell, 
24  N.  Y.  (10  Smith)  345. 

The  title  so  vested  in  the  company  is  also  subject  to  the  duty 
on  the  part  of  the  company  to  make  and  maintain  suitable  farm 
crossings,  and  the  right  of  passage  on  the  part  of  the  former 
owner  over  the  road  at  such  crossings.  Wheeler  v.  Rochester 
and  Syracuse  R.  R.  Co.,  12  Barb.  227. 

It  is  the  right  of  the  corporation,  however,  to  determine  where 
the  crossing  shall  be  located  ;  but,  in  the  exercise  of  this  right, 
the  interest  of  the  corporation  is  not  alone  to  be  considered,  but 
regard  must  be  had  to  the  convenience  of  both  parties,  and  such 
a  location  must  be  made  as  will  not  subject  the  proprietor  to 
needless  and  unreasonable  injury.  Wademan  v.  Albany  and 
Susquehanna  R.  R.  Co.,  51  N.  Y.  (6  Sick.)  568.  See  St.  Paul 
and  Sioux  City  R.  R.  Co.  v.  Murphy,  19  Minn.  500. 

The  owners  have  no  longer^  legal  right  to  keep  the  company 
out  of  possession  ;  and,  in  resisting  the  agents  of  the  company 
in  their  attempt  to  take  possession,  they  will  be  guilty  of  an 
unlawful  act.    Niagara  Falls  and  Lake  Ontario  R.  R.  Co.  v. 
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EotGhJciss,  16  Barb.  270.  When  a  railroad  lias  caused  lands  to 
be  appraised,  the  appraisal  to  be  confirmed  and  the  amount 
awarded  to  be  deposited  in  conformity  to  the  general  railroad 
act,  the  court  may  make  an  order  to  put  the  railroad  company 
into  possession  of  the  lands,  under  the  provisions  of  chapter  282, 
of  Laws  of  1854.  Armstrong  v.  N.  Y.  Central  and  Hudson 
River  R.  R.  Co.,  2  Hun.  482. 

Where  property  is  devised  or  granted  to  a  corporation,  partly 
for  its  own  use  and  partly  for  the  use  of  others,  the  right  of  the 
corporation  to  take  and  hold  property  for  its  own  use  carries 
with  it,  as  a  necessary  incident,  the  power  to  execute  that  part 
of  the  trust  which  relates  to  others.  Matter  of  Howe,  1  Paige, 
214.  See  Wetmore  v.  Parker,  7  Lans.  121.  Hence,  a  railroad 
company,  on  purchasing  land,  has  the  right  to  pay  a  part  of  the, 
consideration,  by  keeping  open  portions  of  the  same  as  public 
streets ;  and  a  condition  in  a  deed  to  that  effect  is  not  void  as 
imposing  a  duty  or  trust  upon  the  corporation  inconsistent  with 
its  business,  and  outside  of  the  objects  for  which  it  was  formed. 
TinMam  v.  The  Erie  R.  R.  Co.,  53  Barb.  393. 

In  respect  to  a  transfer  of  the  property  after  proceedings  have 
been  instituted,  the  statute  provides  that  no  change  of  ownership 
by  voluntary  conveyance  or  transfer  of  the  real  estate,  or  any 
interest  therein,  or  of  the  subject-matter  of  the  appraisal,  shall 
in  any  manner  affect  the  proceedings,  but  the  same  may  be  car- 
ried on  and  perfected,  as  if  no  such  conveyance  or  transfer  had 
been  made  or  attempted  to  be  made.     Laws  of  1854,  ch.  282,  §  6. 

Section  13.  Powers  of  the  court.  The  court  has  power,  at 
any  time,  to  amend  any  defect  or  informality  in  any  of  the  pro- 
ceedings authorized  by  the  statute  as  may  be  necessary,  or  to 
cause  new  parties  to  be  added,  and  to  direct  such  further  notices 
to  be  given  to  any  party  in  interest  as  it  deems  proper,  and  also 
to  appoiiit  other  commissioners  in  place  of  any  who  shall  die,  or 
refuse  or  neglect  to  serve,  or  be  incapable  of  serving.  Laws  of 
1850,  ch.  140,  §  20.  And,  where  the  mode  or  manner  of  conduct- 
ing all  or  any  of  the  proceedings  to  the  appraisal,  and  the  pro- 
ceedings consequent  thereon,  are  not  expressly  provided  for  by 
the  statute,  the  court  before  which  the  proceedings  may  be  pend- 
ing has  the  power  to  make  all  the.necessary  orders  and  give  the 
proper  directions  to  carry  into  effect  the  object  and  intent  of  the 
statute ;  and  the  practice  in  such  cases  shall  conform,  as  near  as 
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may  be,  to  the  ordinary  practice  in  such  courts.     Laws  of  1854, 
ch.  282,  §  5. 

Upon  the  application  of  a  railroad  company  to  acquire  lands 
for  the  purposes  of  its  incorporation;  it  is  clearly  the  duty  of  the 
court  to  determine  the  question  as  to  the  necessity  and  extent  of 
the  appropriation.  Hence,  the  acquisition  of  lands  for  specula- 
tion, or  to  prevent  interference  by  competing  lines  or  methods 
of  transportation,  or  in  aid  of  collateral  enterprises  remotely 
connected  with  the  operation  of  the  road,  although  they  may 
increase  its  revenue  and  business,  are  not  such  purposes  as  will 
authorize  the  condemnation  of  private  property.  Rensselaer 
and  Saratoga  B.  R.  Co.  v.  Davis,  43  N.  Y.  (4  Hand)  137.  See 
Matter  of  N.  Y.  and  H.  R.  R.  Co.  v.  Kip,  46  N.  Y.  (1  Sick.)  546. 

Section  14.  Appeals.  In  respect  to  appeals,  the  statute  pro- 
vides that,  within  twenty  days  after  the  confirmation  of  the  report 
of  the  commissioners,  either  party  may  appeal  to  the  supreme 
court,  from  the  appraisal  and  report  of  the  commissioners,  by 
giving  a  notice  in  writing  to  the  other  party.  Laws  of  1850,  ch. 
140,  §  18. 

The  notice  of  appeal  may  be,  in  form,  as  follows : 

Notice  of  appeal  frorri  report  of  commissioners. 
{Title  as  in  petition.) 
To  M.  E;  Esq.,  attorney  for  said  company : 

Take  notice,  that  C.  P.,  one  of  the  owners  of  the  real  estate 
described  in  the  petition  in  this  matter,  appeals  to  the  supreme 
court  from  the  appraisal  and  report  of  E.  M.,  L.  G.  and  C.  D., 
commissioners  appointed  by  the  said  court  to  ascertain  and  deter- 
mine the  compensation  which  ought  to  be  made  to  the  owners 
and  parties  interested,  for  the  real  estate  taken  by  the  said  com- 
pany for  the  purposes  of  its  incorporation,  or  from  so  much  of 
the  said  appraisal  and  report  as  affects  the  said  A.  P. 

Dated,  etc.  B.  C.  G., 

Attorney  for  C.  P. 

The  supreme  court  is  required  to  hear  such  appeal,  at  any 
general  or  special  term  thereof,  on  notice  being  given  according 
to  the  rules  and  practice  of  the  court.  Laws  of  1850,  ch.  140, 
§  18.     The  form  of  notice  of  hearing  may  be  as  foUows  : 

Notice  of  argument  on  appeal. 

{Title  as  in  petition^) 

Take  notice,  that  the  appeal  of  C.  P.  from  the  appraisal  and 
report  of  the  commissioners  appointed  in  this  matter  will  be 
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brought  to  hearing  at  the  next  special  (or  general)  term  of  this 
court,  to  be  held  at  the  court-house  in  ,  on  the        day  of 

,18    ,  at  the  opening  of  the  court  on  that  day,  or  as  soon 
thereafter  as  counsel  can  be  heard. 

Dated,  etc.  Yours,  etc.. 

To  H.  E.  S.,  AWy,  etc.  B.  C.  G.,  Attorney  for  C.  P. 

Under  the  provisions  of  an  act  passed  April  15,  1854,  an 
appeal  may  be  taken  to  the  general  term  of  the  supreme  court 
from  any  judgment,  order  or  final  determination  made  at  a  spe- 
cial term  of  such  court,  in  any  special  proceeding  therein.  Laws 
of  1854,  ch.  270.  Therefore,  an  order  made  at  a  special  term  of 
the  supreme  court,  confirming  the  report  of  commissioners  of 
appraisal  for  lands  taken  for  a  railroad,  may  be  reviewed  on 
appeal  to  the  general  term.  Rochester  and  Qenesee  Valley  R. 
R.  Co.  V.  Beckwith,  10  How.  168 ;  Rondout  and  Oswego  R.  R. 
Co.  V.  Field,  38  id.  187. 

And  an  appeal  may  be  taken  to  the  court  of  appeals  from  an 
order  of  the  general  term  affirming  the  order  of  the  special  term. 
The  decision  of  the  special  term  is  deemed  a  final  order  affecting 
a  substantial  right,  within  the  provisions  of  the  Code,  §  11,  sub. 
3.  The  Code  authorizes  an  appeal  to  be  taken  to  the  coiart  of 
appeals  from  any  final  order  affecting  a  substantial  right 
made  in  a  special  proceeding,  and,  upon  such  appeal,  any 
intermediate  order,  involving  the  merits  and  necessarily 
affecting  the  order  appealed  from,  may  be  reviewed.  Code, 
§  11,  sub.  3 ;  Rensselaer  and  Saratoga  R.  R.  Co.  v.  Davis,  43 
N.  Y.  (4  Hand)  137 ;  Matter  of  the  Commissioners  of  Central 
Park,  61  Barb.  40 ;  People  v.  Boardman\  4  Keyes,  59 ;  Matter 
of  Townsend,  39  N.  Y.  (12  Tiff.)  171 ;  S.  C,  6  Trans.  App.  266  ; 
See,  also.  Matter  of  Dodd,  27  N.  Y.  (13  Smith)  629,  632  ;  Albany 
and  Susquehanna  R.  R.  Co.  v.  Dayton,  10  Abb.  N.  S.  182. 

There  is,  however,  a  material  conflict  in  the  decisions  of  the 
court  of  appeals,  in  respect  to  the  decision  of  the  general  term 
in  such  cases,  the  older  cases  holding  that  the  decision  of  the 
supreme  court  at  general  term  is  final,  from  which  an  appeal 
cannot  be  taken  to  the  court  of  appeals.  See  New  York  Central 
R.  R.  Co.  V.  Marvin,  11  N.  Y.  (1  Kern.)  276  ;  MaUer  of  Canal 
and  Walker  streets,  12  N.  Y.  (2  Kern.)  406 ;  King  v.  The  Mayor, 
etc.,  ofNewYork,  36  N.  Y.  (9  Tiff.)  182  ;  S.  C,  1  Trans.  App.  288. 

The  statute  provides  that  upon  the  hearing  of  the  appeal,  the 
court  may,  in  its  discretion,  direct  a  new  appraisal  before  the 


PEOCEEDINGS  FOR  ACQUIRING  TITLE,  ETC.     369 

Notice  of  argument  on  appeal. 

same,  or  new  commissioners  ;  the  second  report  to  be  final  and 
conclusive  on  all  parties  interested.  If  the  amount  of  the  com- 
pensation to  be  made  by  the  company  is  increased  by  the  second 
report,  the  difference  will  be  a  lien  on  the  land  appraised,  and  shall 
be  paid  by  the  company  to  the  parties  entitled  to  the  same,  or 
shall  be  deposited  in  a  bank  as  the  court  shall  direct ;  and  if 
the  amount  is  diminished,  the  difference  shall  be  refunded  to  the 
company  by  the  party  to  whom  the  same  may  have  been  paid, 
and  judgment  therefor  may  be  rendered  by  the  court,  on  the 
filing  of  the  second  report  against  the  party  liable  to  pay  the 
same.     Laws  of  1850,  ch.  140,  §  18. 

Although  the  statute  provides  that  the  court  may  direct  a  new 
appraisal  before  the  same,  or  new  commissioners,  yet  this  does 
not  entitle  a  party  as  a  matter  of  right  to  a  second  hearing  and 
appraisal.  The  word  may,  as  used  in  the  statute,  is  not  impera- 
tive. New  Torli  and  Erie  R.  R.  Co.  v.  Coburn,  6  How.  223  ; 
Buffalo  Plank- road  Co.  v.  Commissioners  of  Highway s.^  etc.,  10 
id.  237. 

Affidavits  cannot  be  used  either  on  the  motion  to  confirm,  or 
on  the  appeal  from  the  appraisal,  to  impeach,  or  contradict  the 
report  of  the  commissioners.  The  report  itself  must  show  that 
an  error  has  been  committed,  or  that  injustice  has  been  done,  to 
enable  the  court  to  reverse,  the  proceedings.  Rondout  and 
Oswego  R.  R.  Go.  v.  Field,  38  How.  187  ;  Rochester  and  Genesee 
Valley  R.  R.  Co.  v.  BecTcwith,  10  id.  168  ;  New  York  and  Erie  R. 
R.  Co.  V.  Cohurn,  6  id.  223  ;  Rochester  and  Syracuse  R.  R.  Co.  v. 
Budlong,  6  id.  467 ;  New  York  and  Erie  R.  R.  Co.  v.  Corey,  5  id. 
177 ;  Matter  of  Rondout  and  Oswego  R.  R.  Co.  v.  Beyo,  5 
Lans.  298. 

The  error  should  be  of  such  a  character  as  to  show  that  the 
commissioners  misapprehended  the  principles  upon  which  they 
were  required  to  make  their  appraisal,  and  that  the  party  ap- 
pealing may  have  been  injuriously  affected  by  such  misappre- 
hension. Therefore,  in  the  exercise  of  the  discretion  vested  in 
the  court,  it  will  not  interfere  with  an  award  of  commissioners, 
unless  satisfied  that  some  substantial  error  has  been  committed. 
Troy  and  Boston  R.  R.  Co.  v.  Northern  Turnpike  Co.,  16  Barb. 
100  ;  Troy  and  Boston  R.  R.  Co.  v.  Lee,  13  id.  169  ;  Matter  of 
Bushwick  Avenue,  48  id.  9. 

And  an  award  will  not  be  set  aside  for  every  technical  error 
in  respect  to  the  admission  or  rejection  of  evidence.    But  where 
Vol.  v.— 47 
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evidence  has  been  rejected  which  the  party  was  entitled  to  give, 
and  to  have  considered  by  the  commissioners,  and  which,  if 
it  had  been  received,  might  have  led  to  a  more  favorable  deter- 
mination for  him,  the  report  may  be  set  aside.  lb.  Rochester  and 
Syracuse  R.  R.  Co.  v.  Budlong,  6  How.  467 ;  See  Matter  of 
Rondout  and  Oswego  R.  R.  Co.  v.  Deyo,  5  Lans.  298. 

The  statute  declares  that  the  appeal  shall  not  aflfect  the  posses- 
sion by  the  company  of  the  land  appraised  ;  and  where  the  ap- 
peal is  made  by  others  than  the  company,  it  cannot  be  heard, 
except  on  a  stipulation  of  the  party  appealing,  not  to  disturb 
such  possession.    Laws  of  1850,  ch.  140,  §  18. 

Section  15.  Proceedings  where  title  is  defective.  In  order 
that  a  railroad  company  may  acquire  a  perfect  title  to  real  estate 
upon  which  their  road  should  be  located,  unincumbered  by  any 
lien,  the  statute  provides  that  if,  at  any  time  after  an  attempt  to 
acquire  title  by  appraisal  of  damages  or  otherwise,  it  shall  be 
found  that  the  title  thereby  attempted  to  be  acquired  is  defect- 
ive, the  company  may  proceed  anew  to  acquire  or  perfect  such 
title  in  the  same  manner  as  if  no  appraisal  had  been  made  ;  and 
at  any  stage  of  such  new  proceedings,  the  court  may  authorize 
the  corporation,  if  in  possession,  to  continue  in  possession,  and 
if  not  in  possession,  to  take  possession,  and  use  such  real  estate 
during  the  pendency  and  until  the  final  conclusion  of  such  new 
proceedings  ;  and  may  stay  all  actions  or  proceeding  against  the 
company  on  account  thereof,  on  such  company  paying  into  court 
a  sufficient  sum,  or  giving  security  as  the  court  may  direct,  to 
pay  the  compensation  therefor,  when  finally  ascertained  ;  and 
in  every  such  case,  the  party  interested  in  such  real  estate  may 
conduct  the  proceedings  to  a  conclusion,  if  the  company  delays 
or  omits  to  prosecute  the  same.     Laws  of  1856,  ch.  140,  §  21. 

The  existence  of  a  mortgage  that  operates  as  a  lien  upon  land 
taken  and  used  by  a  railroad  company  for  the  purpose  of  con- 
structing and  operating  its  road,  is  a  defect  in  the  title  to  such 
land,  within  the  provisions  of  the  statute  ;  upon  which  the  com- 
pany is  authorized  to  proceed  anew  to  acquire  a  title.  And  the 
company  is  not  obliged  to  wait  until  the  mortgaged  premises  are 
sold  under  a  decree  of  foreclosure  ;  but  on  discovertng  the  exist- 
ence of  the  incumbrance,  they  may  proceed  immediately,  and 
on  complying  with  aU.  the  provisions  of  the  statute,  may  have 
the  lien  extinguished,  as  to  the  land  occupied  by  them.     Matter 
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of  the  New   YorTc  Central  B.  It.   Co.,  20  Barb.  419  ;  see,  also, 
Dows  V.  Congdon,  16  How.  571. 

Section  16.  Reference,  when  claimants  to  money.  Where  the 
object  is  to  enable  the  company  to  procure  a  perfect  title,  and  to 
extinguish  all  liens  upon  the  property,  the  court  may  order  the 
moneys  to  be  paid  to  the  owners  of  inortgages  or  judgments  in 
preference  to  the  owner  or  holder  of  the  legal  title,  or  so  much 
as  shall  be  sufficient  to  satify  those  liens. 

The  power  of  the  court  is  founded  upon  the  19th  section  of  the 
general  law,  in  which  it  is  provided  that,  if  there  are  adverse  and 
conflicting  claimants  to  the  money,  or  any  part  of  it,  to  be  paid 
as  compensation  for  the  real  estate  taken,  the  court  may  direct 
the  money  to  be  paid  into  the  supreme  court  by  the  company,  and 
may  determine  who  is  entitled  to  the  same,  and  direct  to  whom 
the  same  shall  be  paid ;  and  may,  in  its  discretion,  order  a  refer- 
ence to  ascertain  the  facts  on  which  such  determination  and  order 
are  to  be  made.  Laws  of  1850,  ch.  140,  §  19  ;  see,  also.  Matter  of 
New  York  Central  R.  R.  Co.,  20  Barb.  419. 

In  proceedings  to  acquire  the  interest  of  persons  having  a  future 
or  other  estate  enumerated  in  article  1,  of  title  2,  of  chapter 
1,  of  part  2  of  the  Revised  Statutes  (1  R.  S.  722),  it  is  the 
duty  of  the  court,  on  or  after  the  confirmation  of  the  report  of 
appraisal,  to  ascertain  by  the  report,  or  by  a  reference  for  that 
purpose,  or  otherwise,  in  its  discretion,  the  rights,  interests  and 
estate  of  such  person,  persons  or  class  of  persons  in  the  land  so 
appraised,  and  in  the  compensation  awarded  therefor,  and  to 
make  an  order  determining  the  amount  or  share  of  such  compen- 
sation to  which  such  person,  persons  or  class  of  persons  are  or 
may  become  entitled  on  account  of  such  estate  as  the  same  shall 
arise  or  become  vested  in  them  respectively,  and  to  direct  and  to 
provide  for  the  payment,  investment  or  securing  thereof,  for  the 
benefit  of  the  person,  persons  or  class  of  persons  aforesaid,  who 
are,  or  may  in  the  contingency  on  which  such  estate  arises,  become 
entitled  thereto.  _  Laws  of  1857,  ch,  444,  §  2. 

Section  17.  How  title  obtained,  of  infants,  or  of  lands  held  in 
trust.  The  statute  provides  that  in  case  any  title  or  interest 
in  real  estate  required  by  any  railroad  company,  for  the  pur- 
poses of  its  incorporation,  shall  be  vested  in  any  trustee  not 
authorized  to  sell,  release  and  convej^  the  same,  or  in  any  in- 
fant, idiot  or  person  of  unsound  mind,  the  supreme  court  shall 
have  power  by  a  summary  proceeding  on  petition  to  authorize 
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and  empower  such  trustee,  or  the  general  guardian  or  committee 
of  such,  infant,  idiot,  or  person  of  unsound  mind,  to  seU  and  con- 
vey the  same  to  such  company  for  the  purposes  of  its  incorpora- 
tion, on  such  terms  as  may  be  just ;  and  in  case  any  such  infant, 
idiot  or  person  of  unsound  mind,  has  no  general  guardian  or 
committee,  the  said  court  may  appoint  a  special  guardian  or  com- 
mittee for  the  purpose  of  making  such  sale,  release  or  convey- 
ance, and  may  require  such  security  from  such  general  or  special 
guardian  or  committee  as  the  court  may  deem  proper.  Laws  of 
1850,  ch.  140,  §  26. 

But  before  any  conveyance  or  release  authorized  by  the  sec- 
tion of  the  statute  cited  above  shall  be  executed,  the  terms  on 
which  the  same  is  to  be  executed  shall  be  reported  to  the  court 
on  oath ;  and  if  the  court  is  satisfied  that  such  terms  are  just  to 
the  party  interested  in  such  real  estate,  the  court  shaU  confirm 
the  report  and  direct  the  proper  conveyance  or  release  to  be  exe- 
cuted, which  shall  have  the  same  effect  as  if  executed  by  an  owner 
of  said  land,  having  legal  power  to  sell  and  convey  the  same.  lb. 
See  Anderson  v.  Hochester,  Lockport  and  Niagara  Falls  M.  JR. 
Co.,  9  How.  553  ;  HotdhJciss  v.  The  Auburn  and  Rochester  R.  R. 
Go.,  36  Barb.  600. 
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AETICLE  I. 

WHEN   AN   ACTION  LIES. 

Section  1.  In  general.  Under  the  former  practice  if  a  tenant 
forfeited  his  term  by  the  non-payment  of  rent,  or  otherwise,  the 
landlord  might  proceed  to  recover  possession  of  the  demised 
premises  by  ejectment.  The  mode  of  proceeding  varied  according- 
ly as  there  was  or  was  not  a  sufficient  distress  upon  the  premises 
to  answer  the  amount  of  rent  due.  If  there  was  a  sufficient  distress 
the  proceeding  was  required  to  be  at  common  law  ;  if  not,  the 
remedy  was  by  statute.  Doe  dem.  Forster  v.  Wandlass,  7  T.  R. 
117  ;  2  Arch.  Pr.  966. 

The  court  of  appeals  has  fully  recognized  both  of  these  reme- 
dies as  still  existing,  but  without  reference  to  a  sufficiency  of  dis- 
tress upon  the  premises.  By  an  act  of  the  legislature  passed 
May  13,  1846,  distress  for  rent  was  abolished.  Van  Rensselaer  v. 
Jewett,  2  N.  Y.  (2  Comst.)  141 ;  Van  Rensselaer  v.  Snpder,  9 
Barb.  302 ;  S.  C.  affirmed,  13  N.  Y.  (3  Kern.)  299  ;  Van  Rensse- 
laer V.  Smiik,  27  Barb.  104. 

Therefore,  if  a  tenant  fails  to  pay  rent  according  to  the  terms 
of  his  lease,  the  landlord  may  proceed  to  recover  possession  of 
the  demised  premises  by  action  of  ejectment. 

The  remedy  by  action,  however,  cannot  be  maintained,  unless 
the  right  of  re-entry  is  expressly  provided  for  by  the  terms  of 
the  lease.  Jackson  v.  ITogeboom,  11  Johns.  163  ;  Van  Rens- 
selaer V.  Jewett,  2  K  Y.  (2  Comst.)  141  ;  DeLanceyY.  QaNwn, 
12  Barb.  120. 

The  right  of  entry,  which  may  have  been  reserved  in  a  con- 
veyance in  fee,  with  the  remedies  for  enforcing  it,  are  assignable, 
so  as  to  authorize  the  assignee  to  bring  an  action  of  ejectment. 
Van  Rensselaer  M.  Smith,  27  Barb.  104  ;  S.  C.  affirmed,  19  N.  Y. 
(5  Smith)  100  ;  Van  Rensselaer  v.  Read,  26  N.Y.  (12  Smith)  558. 
See  lAjon  v.  Adde,  63  Barb.  89  ;  Tyler  v.  Heidorn,  46  id.  439 ; 
Cruger  v.  McLaury,  41  N.  Y.  (2  Hand)  219  and  227,  note. 
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Section  2.  Common  law  proceedings.  To  make  the  remedy 
at  common  law  available,  great  strictness  was  required  in  respect 
to  a  demand  for  the  payment  of  the  rent.  It  was  indispensable 
to  the  right  to  re-enter,  that  the  landlord  should  either  in  person, 
or  by  his  agent  or  attorney  duly  authorized,  previously  on  the 
very  day  upon  which  the  rent  became  due  and  payable,  at  a 
convenient  time  before  sunset,  in  which  the  money  may  be 
counted  before  night,  make  an  actual  demand  of  the  exact 
amount  of  the  rent  due,  at  the  particular  place  at  which  the  rent 
was  made  payable  by  the  terms  of  the  lease  ;  or  if  there  was  no 
place  stipulated  in  the  lease,  then  at  the  most  notorious  place' 
upon  the  land  demised,  which  if  there  be  a  dwelling- house,  is 
the  front  door  thereof.  Van  Rensselaer  v.  Jewett,  2  N.  Y.  (2 
Comst.)  141 ;  De  Lancey  v.  OaNun,  12  Barb.  120 ;  Jackson  r. 
Harrison,  17  Johns.  71. 

The  demand  must  be  made  in  fact  and  so  averred  in  the  plead- 
ing, although  there  should  be  no  person  on  the  land  ready  to 
pay  it.  lb. 

If  the  rent  be  not  paid  when  thus  demanded,  the  tenant  for- 
feits his  term,  and  the  landlord  may  re-enter  for  the  forfeiture  ; 
that  is,  he  may  bring  an  action  to  recover  possession  of  the 
premises.  Anonymous,  1  Vent.  248 ;  Little  v.  Beaton,  2  Ld. 
Raym.  750 ;  S.  C,  1  Salk.  259  ;  GlerTte  v.  Fywell,  1  Saund.  319  ; 
Buppa  V.  Mayo,  id.  287. 

The  conditions  of  the  forfeiture  may,  however,  be  qualified  by 
the  terms  of  the  lease.  Thus,  although  a  landlord  may  generally 
re-enter  for  non-payment  of  rent,  by  making  a  strict  demand, 
without  showing  that  there  was  no  distress  ;  yet  the  terms  of  a 
lease  may  be  such  as  to  produce  a  forfeiture  upon  the  absence 
of  a  distress  at  the  time  the  rent  became  due.  And  although  a 
demand  is  generally  required,  yet  the  terms  of  the  lease  may  be 
such  as  to  dispense  with  a  previous  demand,  and  upon  a  default 
in  the  payment  of  rent,  the  right  of  the  landlord  to  re-enter  will 
arise  without  such  demand.  Van  Rensselaer  v.  Jewett,  5  Denio, 
121 ;  S.  C,  2  N.  Y.  (2  Comst.)  141  ;  see,  also,  De  Lancey  v.  Ga 
Nun,  12  Barb.  120. 

Where  the  premises  demised  are  held  in  separate  parcels  by 
different  persons  under  the  lessee,  the  landlord  may  re  enter 
upon  and  bring  an  action  for  any  separate  parcel  of  the  premises, 
against  the  party  holding  such  parcel.  And  the  demand  in  such 
a  case  must  be  for  all  that  is  due  upon  the  whole  premises  in- 
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eluded  in  the  demise,  and  not  for  the  proportionate  part  due  in 
respect  to  the  defendant' s  parcel.  Van  Rensselaer  v.  Jewett,  5 
Denio,  121. 

Where  a  tenant  sub-lets  a  part  of  the  premises,  the  sub-tenant 
in  order  to  protect  his  possession  may  pay  his  rent  to  the  origi- 
nal lessor.  The  right  of  the  landlord  to  re-enter  is  sufficient  to 
render  the  payment  by  the  sub -tenant  compulsory,  and  to  render 
it  a  valid  payment  to  and  for  the  use  of  the  landlord.  Pec^  v.  In- 
gersoll,  7  N.  Y.  (3  Seld.)  528. 

The  mode  of  proceeding  in  the  ^action  at  common  law  is  the 
same  as  in  ordinary  actions.  But  it  is  seldom  adopted  in  prac- 
tice on  account  of  the  great  nicety  to  be  observed  in  the  previous 
demand  of  the  rent,  and  for  the  reason,  also,  that  the  tenant  may 
obtain  an  injunction  and  stay  the  proceedings  upon  payment  of 
the  rent  in  arrear.  2  Arch.  Pr.  968. 

Section  3.  Statutory  proceedings. 

a.  In  general.  To  obviate  the  niceties  required  in  proceeding 
at  the  common  law,  the  statute  of  4  Greo.  2,  ch.  28,  was  passed, 
which  prescribed  a  particular  mode  of  proceeding  where  the 
premises  were  left  vacant,  and  a  half-year's  rent  was  due,  there 
being  no  sufficient  distress  thereon.  The  twenty-third  section  of 
our  statute/  concerning  distresses,  rents,  etc.,  is,  in  substance,  a 
copy  of  the  second  section  of  the  statute  of  4  Geo.,  with  a  pro- 
viso saving  the  rights  of  mortgagees  of  the  lessee  not  in  posses- 
sion. The  same  provision  is  re-enacted  in  the  Revised  Statutes, 
with  some  alterations  providing  relief  for  the  tenant  after  judg- 
ment in  ejectment,  and  even  after  execution  executed.  See  1  R. 
L.  of  1813,  440,  §  23  ;  also,  Garrett  v.  8couten,  3  Denio,  334. 

In  respect  to  proceeding  under  the  Revised  Statutes,  it  is  pro- 
vided that  whenever  any  half-year's  rent,  or  more,  shall  be  in 
arrear  from  any  tenant  to  his  landlord,  and  no  sufficient  distress 
can  be  found  on  the  premises  to  satisfy  the  rent  due,  if  the  land- 
lord has  a  subsisting  right  to  re-enter  for  the  non-payment  of 
such  rent  he  may  bring  an  action  of  ejectment  for  the  recover- 
ing of  the  possession  of  the  demised  premises  ;  and  the  service  of 
the  declaration  therein  shall  be  deemed  and  stand  instead  of  a 
demand  of  the  rent  in  arrear,  and  of  a  re-entry  on  the  demised 
premises.  2  R.  S.  505  (521),  §  30. 

The  provisions  of  this  section  apply  as  well  to  a  conveyance  in 
fee  reserving  rent,  as  to  a  lease  for  years,  or  other  terms  less  than 
a  fee. 
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•  And  where  such  conveyance  contains  an  express  condition 
that  if  the  rent  shall  be  unpaid  at  the  time  appointed  for  the  pay- 
ment thereof,  then  the  grant  and  the  estate  demised  are  to  be  void, 
determine  and  cease,  and  thereupon  it  shall  be  lawful  for  the 
grantor,  his  heirs  or  assigns,  to  re-enter,  etc.  It  is  not  necessary 
for  the  plaintiff  to  prove  a  demand  of  the  rent.  Hosford  v.  Bal- 
lard 39  ]Sr.  Y.  (12  Tiff.),  147  ;  6  Trans.  App.  296  ;  affirming  S.  C, 
39  How.  162.     , 

Notice  is  not  required  in  such  cases  where  the  right  to  re-enter 
arises  on  default  of  payment  of  rent.  lb. 

The  provisions  of  the  Revised  Statutes  were  modified  by  an 
act  passed  in  1846,  which  does  not,  in  so  many  words,  amend  or 
alter  the  Revised  Statutes,  but  it  abolishes  the  right  of  distress 
for  rent,  absolutely  and  expressly,  and  the  third  section  provides : 
That  whenever  the  right  of  re-entry  is  reserved,  and  given  to  a 
grantor  or  lessor  in  any  grant  or  lease  in  default  of  a  sufficiency 
of  goods  and  chattels  whereon  to  distrain  for  the  satisfaction  of 
any  rent  due,  such  re-entry  may  be  made  at  any  time  after  default 
in  the  payment  of  such  rent ;  provided  fifteen  days'  previous 
notice  of  such  intention  to  re-enter,  in  writing,  be  given  by  such 
grantor  or  lessor,  or  his  heirs  or  assigns,  to  the  grantee  or  lessee, 
his  heirs,  executors,  administrators  or  assigns,  notwithstanding 
there  may  be  a  sufficiency  of  goods  and  chattels  on  the  lands 
granted  or  demised,  for  the  satisfaction  thereof.  The  notice  may 
be  served  personally  on  the  grantee  or  lessee,  or  by  leaving  it  at 
his  dweUing-house  on  the  premises.     Laws  of  1846,  ch.  274,  §  3. 

This  section  was  clearly  intended  to  apply  to  cases  where  the 
right  of  re-entry  depended  upon  a  default  for  or  on  account  of 
a  want  of  sufficient  goods  and  chattels  whereon  to  distrain  for 
the  rent,  and  the  fifteen  days'  notice  was  intended  as  a  substitute 
for  the  right  to  distrain,  in  cases  where  there  was  a  sufficient  dis- 
tress on  the  premises.  Hosford  v.  Ballard,  39  How.  162  ;  S. 
C.  affirmed,  39  N.  Y.  (12  Tiff.)  147 ;  6  Trans.  App.  296. 

It  does  not  repeal  the  mode  prescribed  by  the  Revised  Statutes 
for  a  re-entry,  but  provides  an  additional  method  of  conducting 
it,  hj  substituting  a  fifteen  days'  notice,  in  writing,  of  the  land- 
lord' s  intention  to  re-enter,  in  lieu  of  showing  there  was  no  suffi- 
cient distress  on  the  premises.  Williams  v.  Potter,  2  Barb.  316 ; 
Van  Bensselaer  v.  Snyder,  13  N.  Y.  (3  Kern.)  299  ;  Tan  Rens- 
selaer V.  Smith,  27  Barb.  104. 

And  it  does  not  affect  the  remedy  in  favor  of  a  landlord  under  a 
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lease  executed  prior  to  the  passage  of  the  act.  lb.  Tyler  v.  Hei- 
dorn,  46  Barb.  439  ;  S.  C.  affirmed,  6  Alb.  L.  J.  199. 

The  fifteen  days'  notice  required  by  the  statute  of  1846  does 
not  apply  to  a  grant  in  which  the  right  to  re-enter  arises  on 
default  of  payment  by  the  tenant,  but  only  where  such  right 
depends  on  the  sufficiency  of  goods  whereon  to  distrain.  Hos- 
ford  V.  Ballard,  39  N.  T.  (12  Tiff.)  147 ;  6  Trans.  App.  296 ; 
affirming  S.  C,  39  How.  162. 

The  remedy  under  the  Revised  Statutes  is  not  confined  to  cases 
of  rent  service,  but  it  is  applicable  to  all  cases  of  non-payment 
of  rent  where  there  is  a  right  to  re-enter  at  common  law.  Van 
Rensselaer  v.  Ball,  19  N.  Y.  (5  Smith)  100. 

h.  Notice  of  re-entry  and  service.  As  we  have  already  seen, 
in  the  general  observations  upon  statutory  proceedings,  whenever 
a  lessor  has  a  right  to  re-enter,  in  default  of  a  sufficiency  of 
goods  whereon  to  distrain,  fifteen  days'  previous  notice,  in  writ- 
ing, of  such  intention  to  re-enter,  must  be  given  by  the  grantor, 
or  lessor,  or  his  heirs  or  assigns,  to  the  grantee  or  lessee,  his 
representatives  or  assigns,  notwithstanding  there  may  be  a  suffi- 
ciency of  goods  and  chattels  on  the  lands  granted  or  demised  for 
the  satisfaction  thereof.    Laws  of  1846,  ch.  274,  §  3. 

The  fifteen  days'  notice  is  not  required  where  the  lessor  pro- 
ceeds under  a  lease  executed  prior  to  the  passage  of  the  above 
statute.  Williams  v.  Potter,  2  Barb.  316.  And,  where  such 
notice  is  required,  it  may  be  waived  by  the  lessee.  lb.  It  is  not 
necessary,  however,  in  any  case,  except  where  there  is  a  suffi- 
ciency of  goods  and  chattels  on  the  premises  for  the  satisfaction 
of  the  rent.  The  Mayor,  etc.,  of  New  TorTc  v.  Campbell,  18 
Barb.  156  ;  Keeler  v.  Davis,  5  Duer,  507. 

The  notice  may  be  served  personally  on  the  grantee  or  lessee, 
or  by  leaving  it  at  his  dwelling-house  on  the  premises.  Laws 
of  1846,  ch.  274.     The  notice  may  be,  in  form,  as  follows : 

Notice  of  re-entry  for  non-payment  of  rent. 

To  8.  A.  B.,  of,  etc. 

Take  notice,  that  I  intend  to  re-enter  on  the  premises  known 
as  lot  No.        ,  in  the  town  of  ,  county  of  ,  and  State 

of  New  York,  demised  by  to         _  ,  and  of  which  premises, 

or  a  portion  thereof,  you  have  possession,  unless  the  arrears  of 
rent  now  due  thereon  shall  be  paid  within  fifteen  days  after  the 
service  of  this  notice.  Yours,  etc., 

Dated,  etc.  I.  W. 

Vol.  Y.— 48 
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c.  Proceedings  in  the  action.  The  action  must  be  conducted 
in  conformity  to  the  present  pradtice  under  the  Code  of  Proce- 
dure. Code,  §  471.  Therefore,  instead  of  the  service  of  a  decla- 
ra.tion,  as  provided  by  the  Eevised  Statutes,  the  landlord  must 
now  proceed  by  summons,  or  summons  and  complaint. 

The  complaint  need  not  allege  a  demand  of  payment  of  the 
rent ;  and,  where  it  appears  upon  the  face  of  the  complaint  that 
there  are  not  goods  enough  upon  the  premises  to  satisfy  the  rent ; 
thus  where  it  is  alleged  that  the  premises  consist  of  "  a  water  lot, 
vacant  ground  and  soil  under  water,"  it  is  not  necessary  to  aver 
that  there  is  not  a  sufficiency  of  goods  on  the  demised  premises- 
to  satisfy  the  demand.  The  Mayor,  etc.,  of  New  TorJc  v.  Camp- 
lell,  18  Barb.  156.  See  Hosford  v.  Ballard,  39  How.  162  ;  S.  C. 
affirmed,  39  N.  Y.  (12  Tiff.)  162  ;  6  Trans.  App.  296. 

In  a  case  where  a  tenant  has  been  evicted  from  a  part  of  the 
premises  by  a  third  party,  holding  by  title  paramount,  to  that 
of  the  landlord  ;  the  tenant  is  entitled  to  an  abatement  of  the 
rent,  and  may  show  such  partial  eviction  from  the  premises  as 
an  equitable  defense,  by  way  of  a  counter-claim ;  and  will  not  be 
driven  to  a  cross-action.  Blair  v.  Glaxton,  18  N.  Y.  (4  Smith) 
529  ;  Moffat  v.  Strong,  9  Bosw.  67. 

d.  Judgment  and  execution.  In  respect  to  judgment  and  exe- 
cution, the  statute  provides  that  if,  upon  the  trial  of  the  cause, 
it  shall  be  proved,  or  upon  judgment  by  default,  against  the  de- 
fendant, it  shall  appear  to  the  court  by  affidavit,  that  the  land- 
lord had  a  right  to  commence  such  action,  according  to  the  pro- 
visions of  the  preceding  section,  the  plaintiff  in  such  action  shall 
have  judgment  to  recover  possession  of  the  demised  premises 
and  his  costs,  and  the  court  shall  award  execution  therefor.  2 
R.  S.  505  (521),  §  31. 

The  affidavit  required  ui  the  above  section  of  the  statute  may 
be  filed  in  the  clerk' s  office  without  motion  in  court.  Limngston 
V.  Conner,  7  Wend.  521. 

Where  a  landlord  recovered  judgment  against  the  casual 
ejector,  by  default,  under  the  statute,  and  possession  was  there- 
upon delivered  to  the  landlord,  who  executed  a  lease  and  gave 
possession  to  a  third  person ;  after  fourteen  years  the  record  of 
the  judgment,  without  the  affidavit  or  any  of  the  prerequisites 
of  a  recovery  required  by  the  statute,  being  produced,  was 
deemed  a  sufficient  defense  to  an  action  brought  by  the  former 
tenant  for  the  premises.    Jackson  v.  Wilson,  3  Johns.  Cas.  295. 
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e.  Stay  of  proceedings.  At  any  time  before  judgment,  tlie 
defendant  may  either  tender  to  the  landlord  or  bring  into  the 
court  where  the  suit  shall  be  pending,  all .  the  rent  in  arrear,  at 
the  time  of  such  payment,  and  all  costs  and  charges  incurred  by 
the  lessor  ;  and  thereupon  all  further  proceedings  in  the  cause 
shall  cease.    2  R.  S.  505  (521),  §  32. 

The  proper  practice  in  such  cases  is  to  tender  to  the  landlord 
a  sum  sufficient  to  satisfy  the  rent  and  costs,  and  upon  an  affi- 
davit of  this  fact,  move  the  court  for  an  order  that,  upon  the  de- 
fendant' s  paying  the  rent,  and  the  costs  when  taxed,  within  a 
certain  time,  all  proceedings  in  the  action  be  stayed.  See  Wells  v. 
Feeler,  5  Wend.  133. 

'f.  Restoring  premises  to  tenant.  At  any  time  within  six 
months  after  possession  of  the  demised  premises  shall  have  been 
taken  by  the  landlord  under  any  execution  issued  upon  a  judg- 
ment obtained  by  him  in  any  such  action  of  ejectment,  the  lessee 
of  such  demised  premises,  his  assigns  or  personal  representatives 
may  pay  or  tender  to  the  lessor,  his  personal  representatives  or 
attorney,  or  into  the  court  where  the  suit  shall  be  pending,  all 
the  rent  in  arrear  at  the  time  of  such  payment,  and  all  costs  and 
charges  incurred  by  the  lessor,  and  in  such  case  all  further  pro- 
ceedings in  the  cause  shall  cease,  and  the  premises  shall  be  re- 
stored to  the  lessee,  who  shall  hold  and  enjoy  the  demised  prem- 
ises without  any  new  lease  thereof,  according  to  the  terms  of  the 
original  demise.  2  R.  S.  606,  §  33.  See  Holden  v.  Sackett,  12 
Abb.  473. 

g.  Tenant  when  harred.  In  case  the  rent  and  arrears  and  full 
costs  remain  unpaid  for  six  months  after  the  execution  issued 
upon  any  judgment  in  ejectment  shall  have  been  executed,  the 
lessee  and  his  assigns,  and  all  other  persons  deriving  title  under 
the  said  lease,  from  such  lessee,  are  barred  and  foreclosed  from 
all  relief  or  remedy  in  law  or  equity  (except  for  any  error  in  the 
record  or  proceedings),  and  the  said  lessor  or  landlord  shall  from 
thenceforth  hold  the  demised  premises  free  and  discharged  from 
such  lease  or  demise.    2  R.  S.  506  (522),  §  34. 

Ji.  Relief  of  mortgagees,  foreclosure.  A  mortgagee  of  such 
lease,  or  of  any  part  thereof,  who  shall  not  be  in  possession  of 
such  demised  premises,  and  who  shall,  within  six  months  after 
such  judgment  obtained  and  execution  thereon  executed,  pay 
all  rent  in  arrear,  and  all  costs  and  charges  as  aforesaid,  and 
perform  all  the  agreements  which  ought  to  be  performed  by  the 
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first  lessee,  shall  not  be  afiected  by  such,  recovery  in  ejectment. 
2  R.  S.  506  (522),  §  35. 

Upon  the  foreclosure  and  sale  of  leasehold  premises,  under  a 
mortgage  thereof,  the  purchaser  at  the  sale  is  not  necessarily  to 
be  discharged  because  the  rent  is  in  arrear  an'd  notice  has  been 
given  of  intention  to  reenter  for  non-payment.  The  officer 
conducting  the  sale  should  pay  out  of  the  purchase  money  the 
rent  due  and  in  arrear,  and  unpaid  at  the  time  of  the  sale ;  leav- 
ing the  rent  payable  after  the  sale  to  be  paid  by  the  purchaser 
himself.  Holden  v.  Sackett,  12  Abb.  473.  See  also  Ch-a7iam  v. 
Bleakie,  2  Daly,  55. 

i.  Remedy  in  equity.  The  lessee,  or  any  person  claiming 
any  interest  in  such  lease,  may,  within  six  months  after  execu- 
tion executed  on  such  judgment  in  ejectment,  file  his  bill  for 
relief  in  a  court  of  equity,  but  not  after  that  time ;  and  if  re- 
lieved in  such  court,  he  shall  hold  and  enjoy  the  demised  prem- 
ises, without  any  new  lease  thereof,  according  to  the  terms  of  the 
original  demise.     2  R.  S.  506  (522),  §  36. 

If  such  bill  be  filed  within^  the  time  aforesaid,  the  plaintiff  shall 
not  have  or  continue  any  injunction  against  the  proceedings  at  law 
on  such  ejectment,  unless  he  shall,  at  such  time  as  the  court  shall 
direct,  bring  into  court  such  sum  of  money  as  the  lessor  shall,  in 
his  answer,  have  sworn  to  be  due  and  in  arrear  over  and  above  all 
just  allowances,  and  also  all  the  costs  taxed  ia  the  said  suit, 
there  to  remain  until  the  hearing  of  the  said  cause,  or  to  be  paid 
to'  the  lessor  on  good  security,  as  the  court  may  direct.  lb.,  §  37. 

The  action  under  the  above  provisions  of  the  statute  must 
now  be  brought  in  the  supreme  court,  and  be  conducted  in  all 
respects  like  other  actions  in  that  court,  where  the  plaintiff  seeks 
equitable  relief.     Code,  §  69. 

j.  Use  of  premises  hy  lessor.  In  respect  to  the  use  of  the 
premises  by  the  lessor,  within  the  time  given,  the  statute  pro- 
vides that  if  the  lessor  shall  have  entered  into  the  actual  posses- 
sion of  the  demised  premises,  the  court  may  direct  that  so  much, 
and  no  more,  as  he  shall  really  have  made  of  the  said  premises, 
during  his  possession  thereof,  or  as  he  might,  without  willful 
neglect,  have  made  of  the  said  premises,  be  deducted  from  the 
amount  of  the  rent  in  arrear,  to  such  lessor,  and  the  costs  of 
such  ejectment ;  and  the  plaintiff  shall  be  required  to  pay  the 
balance  before  he  shall  be  restored  to  the  possession  of  the  said 
premises.    2  R.  S.  507  (522),  §  38. 
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STATUTES  CBBATING  AITD  EEGULATIN-G  THE  ENFOKCEMEKT  OF  MECHANICS' 

LIENS. 

Section  1.  Statutes  regulating  the  enforcement  of  mechanics' 
liens  in  the  city  of  New  ¥ork. 

a.  In  general.  By  an  act  of  the  legislature,  passed  in  1830, 
mechanics,  workmen  or  other  persons,  doing  or  performing  any 
work  toward  the  erection,  construction  or  finishing  of  any  build- 
ing in  the  city  of  New  York,  were  allowed,  by  the  service  of  a 
notice  of  their  claims  on  the  owner  of  the  building,  and  subse- 
quent proceedings,  to  create  a  lien  thereon,  to  the  extent  of  their 
claims  for  the  work  so  performed.  Laws  of  18b0,  ch.  330.  This 
act,  which  applied  exclusively  to  the  city  of  New  York,  was  the 
first  of  a  series  of  enactments  which  have  furnished  a  remedy  for 
the  enforcement  of  what  are  known  as  "mechanics'  liens,"  as 
they  exist  in  this  State. 

This  act  was  amended  by  the  acts  of  1832  and  1844,  and  repealed 
by  the  act  of  1851.  See  Laws  of  1832,  ch.  120  ;  Laws  of  1844, 
ch.  220 ;  Laws  of  1851,  ch.  513.  The  act  of  1851,  which  was  a 
substitute  for  the  acts  which  it  repealed,  was  amended  by  the 
act  of  1855,  and  was  repealed,  with  the  act  amending  it,  by  the 
Laws  of  1863.     See  Laws  of  1855,  ch.  404 ;  Laws  of  1863,  ch.  500. 

The  act  of  1863  was  amended  by  the  act  of  1866,  and  again  by 
the  act  of  1868,  and  these  acts  together  form  the  statute  law  relat- 
ing to  mechanics'  liens  in  the  city  of  New  York,  except  so  far 
as  thfy  are  aflfected  by  the  general  act  of  1872,  which  makes  aU 
the  provisions  of  the  laws  theretofore  passed  relating  to  mechan  • 
ics'  liens  applicable  to  wharves,  piers,  bulkheads  and  bridges, 
and  materials  furnished  therefor,  and  labor  performed  in  con- 
structing them,  and  the  structures  connected  therewith,  and 
fixes  the  time  for  filing  the  lien  in  the  cases  specified.  See  Laws 
of  1866,  ch.  752  ;  Laws  of  1868,  ch.  79  ;  Laws  of  1872,  ch.  669. 

It  is  not  within  the  scope  of  this  work  to  discuss  in  detail  the 
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statutes  relating  to  the  enforcement  of  mechanic's  liens  in  other  cities  and  villages'. 

practice  and  proceedings  in  cases  under  these  statutes,  but  it 
may  be  remarked,  generally,  that  proceedings  to  impose  and 
enforce  mechanics'  liens  have  no  foundation  in  common  law,  but 
rest  and  must  find  support  entirely  upon  the  statutes  authorizing 
them.     Benton  v.  Wickwire,  54  N.  Y.  (9  Sick.)  226. 

Section  2.  Statutes  relating  to  the  enforcement  of  mechanics' 
liens  in  other  cities  and  villages.  Under  the  act  of  1844,  any 
person  who,  by  virtue  of  any  contract  with  the  owner  or  his 
agent,  or  any  person  who,  in  pursuance  of  an  agreement  with 
any  such  contractor,  performed  any  labor  or  furnished  any  mate- 
rials in  building,  altering  or  repairing  any  house  or  other  build- 
ing, or  appurtenances  to  any  house  or  other  building,  in  the 
several  cities  of  this  State  (except  the  city  of  New  York)  and  in 
the  villages  of  Syracuse,  William sburgh,  Greneva,  Oswego, 
Auburn,  Canandaigua,  was  given  a  lien  for  the  value  of  such 
labor  and  materials  upon  the  house  or  building,  and  appurte- 
nances, and  upon  the  lot  upon  which  it  stood,,  on  proceeding  in 
the  mode  prescribed  by  that  act.  Laws  of  1844,  ch.  305.  This 
act  was  amended  in  1851,  so  far  as  it  applied  to  the  city  of  Buf- 
falo, and  this  amendment  was  repealed,  and  other  provisions 
substituted,  so  far  as  related  to  that  city,  by  the  act  of  1871.  See 
Laws  of  1851,  ch.  517 ;  Laws  of  1871,  ch.  872.  The  act  of  1873, 
however,  rendered  the  act  of  1844  obsolete,  except  in  certain  spe- 
cified counties,  by  providing  that  "  all  acts  heretofore  passed  for 
the  better  security  of  mechanics  and  others  erecting  buildings 
and  furnishing  materials  in  either  of  the  counties  of  this  State, 
except  the  counties  of  Kings,  Queens,  Erie,  New  York,  Onon- 
daga and  Rensselaer,  are  hereby  repealed."  Laws  of  1873,  ch. 
489,  §  27. 

Section  3.  Statutes  relating  to  mechanics'  liens  in  Erie^  Kings, 
Queens,  Onondaga  and  Rensselaer. 

a.  Erie.  In  several  of  the  various  acts  extending  the  provis- 
ions of  a  preceding  act  over  certain  specified  counties,  the  county 
of  Erie  is  made  an  exception,  and  the  act  declared  inapplicable 
to  proceedings  in  that  county.  See  Laws  of  1869,  ch.  558,  §§  1, 
3  ;  Laws  of  1873,  ch.  489,  §§  1,  27.  But,  by  the  Laws  of  1872,  the 
provisions  of  the  act  of  1854,  and  all  general  acts  amendatory 
thereof,  are  made  applicable  to  the  county  of  Erie,  excepting  the 
city  of  Buffalo.  Laws  of  1872,  ch.  691  ;  Laws  of  1854,  ch.  402. 
As  to  the  statutes  relating  to  mechanics'  liens  in  the  city  of  Buf- 
falo, see  §  2,  above. 
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Kings  and  Queens  —  Onondaga. 

5.  Kings  and  Qtoeens.  In  the  year  1853,  an  act  was  passed 
■for  tlie  better  security  of  mechanics  and  others,  erecting  build- 
ings, performing  work  or  furnishing  materials  therefor  in  the 
county  of  Kings.  Laws  of  1853,  ch.  335.  In  1868,  an  act  was 
passed,  making  the  act  of  1854  applicable  to  all  the  counties  of 
this  State,  except  the  counties  of  New  York  and  Erie.  Laws  of 
1858,  ch.  204.  Both  of  these  acts  were  repealed  in  1862,  so  far 
as  they  related  to  the  counties  of  Kings  and  Queens,  by  an  act 
passed,  regulating  mechanic's  liens  in  both  of  those  counties. 
See  Laws  of  1862,  ch.  478.  The  law  governing  mechanics'  liens 
in  those  two  counties  must  be  sought  in  the  latter  act,  and  in  the 
act  of  1872,  extending  its  provisions  to  wharves,  piers,  bulkheads 
and  bridges,  etc.  See  Laws  of  1872,  ch.  669  ;  Laws  of  1870,  ch. 
529.     See  Mushlitt  v.  Silverman,  50  N.  Y.  (5  Sick.)  360. 

d.  Onondaga.  By  the  act  of  1858,  as  before  noticed,  the  act 
of  1854,  regulating  mechanics'  liens  in  certain  counties,  was  made 
applicable  to  all  the  counties  in  this  State,  except  the  counties 
of  New  York  and  Erie.  Laws  of  1858,  ch.  204.  In  1864,  an  act 
was  passed,  regulating  the  enforcement  of  mechanics'  liens  in 
Onondaga  county,  retaining,  however,  some  of  the  provisions 
of  the  general  lien  law.  Laws  of  1864,  ch.  366.  This  act  was 
amended  in  1866  (see  Laws  of  1866,  ch.  788),  and  is  still  in  force, 
as  the  county  of  Onondaga  is  expressly  excepted  from  the  opera- 
tion of  all  general  lien  laws  subsequently  passed.  See  Laws  of 
1869,  ch.  558  ;  Laws  of  1873,  ch.  489.  It  should  be  noticed,  how- 
ever, that  the  act  of  1872  extends  the  provisions  of  all  preceding 
laws  relating  to  mechanics'  liens,  and  makes  them  applicable  to 
wharves,  piers,  bulkheads  and  bridges,  and  materials  furnished 
therefor.  Laws  of  1872,  ch.  669.    See,  also,  Laws  of  1870,  ch.  529. 

Under  the  provisions  of  the  act  of  1866,  one  who  has  furnished 
materials  or  done  work  upon  a  buUding  in  said  county  of  Onon- 
daga, under  a  contract  with  a  sub-contractor  for  a  portion  of  the 
work,  can  acquire  no  lien  therefor  against  the  owner  by  filing 
notice  after  the  contractor  has  paid  the  sub- contractor  for  the 
work  done  under  the  sub-contract  according  to  its  terms,  although 
the  owner  is  indebted  to  the  contractor  upon  the  contract  for  the 
whole  work,  after  the  completion  of  the  building,  to  an  amount 
sufficient  to  satisfy  such  demand.  Lumhard  v.  Syracuse,  B. 
and  N.  Y.  B.  B.  Co.,  55  N.  Y.  (10  Sick.)  491 ;  reversing  S.  C, 
64  Barb.  609. 
It  is  only  to  the  extent  of  what  is  due  or  to  become  due  to  the 
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Hensseiaer  —  Statutes  regulating  mechanics'  liens  in  other  counties. 


BU.b'Contractor  upon  his  contract  that  the  lien  can  attach  ;  and, 
if  the  sub-contractor  fails  to  perform  his  contract,  so  that  nothing ' 
becomes  due  thereon,  or  is  paid  in  full  according  to  its  terms, 
there  can  be  no  lien.  lb. 

e.  Bensselaer.  In  1851,  an  act  was  passed  for  the  better  secu- 
rity of  mechanics  and  others,  erecting  buildings,  and  furnishing 
materials  therefor,  in  the  counties  of  Westchester,  Ulster  and 
Putnam.  Laws  of  1851,  ch.  169.  This  act  was,  in  the  following 
year,  extended  to  the  county  of  Rensselaer.  Laws  of  1852,  ch. 
108.  And,  in  the  same  year,  an  act, was  passed  repealing  thes 
act  of  1851,  so  far  as  it  related  to  the  counties  of  Westchester, 
Hensseiaer  and  Putnam,  and  providing  for  the  enforcement  of 
mechanics'  liens  in  those  counties,  and  in  others  therein  specified. 
Laws  of  1852,  ch.  384.  This  latter  act  was  amended  in  the  year 
following.  Laws  of  1853,  ch.  413.  In  1865,  an  act  was  passed 
regulating  such  liens  in  the  county  of  Eensselaer,  and  repealing 
all  acts  theretofore  passed  for  the  better  security  of  mechanics 
and  others,  erecting  buildings  and  furnishing  materials,  so  far  as 
such  acts  were  applicable  to  the  county  of  Rensselaer.  Laws 
of  1865,  ch.  778.  See  Laws  of  N.  Y.  1866,  vol.  1,  p.  9.  In  1869, 
as  before  noticed,  an  act  was  passed,  extending  the  lien  law  of 
1854  to  all  the  counties  of  this  State,  except  the  counties  of  Erie, 
Kings,  Queens,  New  York  and  Onondaga.  Laws  of  1869,  ch. 
558.  But,  in  1870,  an  act  was  passed,  amending  section  1  of 
chapter  558  of  the  Laws  of  1869,  so  as  to  except  from  said  ^ct  the 
county  of  Rensselaer.  Laws  of  1870,  ch.  194.  The  Laws  of  1870, 
extending  the  provisions  of  the  lien  laws  of  preceding  years  to 
railroad  bridges  and  trestle  work,  and  the  Laws  of  1872,  extend- 
ing the  same  to  wharves,  piers,  bulkheads  and  bridges,  and  mate- 
rials furnished  therefor,  and  the  labor  performed  in  constructing 
them,  are  applicable  to  Rensselaer  county.  See  Laws  of  1870, 
ch.  529  ;  Laws  of  1872,  ch.  669. 

The  general  act  of  1873  does  not  affect  the  county  of  Rensselaer. 
Laws  of  1873,  ch.  489,  §  27. 

Section  4.    Statutes  regulating    mechanics'    liens    in  other 
counties. 

a.  In  general.    The  act  of  1873  provides  that  "  all  acts  here- 
tofore passed  for  the  better  security  of  mechanics  and  others 
erecting  buUdings  and  furnishing  materials  in  either  of  the  conn 
ties  of  this  State,  except  the  counties  of  Kings,  Queens,  Erie, 
New  York,  Onondaga  and  Rensselaer,  are  hereby  repealed ;  but 
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this  act  shall  not  be  so  construed  as  to  affect,  enlarge,  invalidate 
or  defeat  any  lien  or  right  to  a  lien  now  existing,  or  any  proceed- 
ing to  enforce  such  liens  now  pending  by  virtue  of  the  provisions 
of  the  acts  hereby  repealed."     Laws  of  1873,  ch.  489,  §  27.    This 
act  provides  for  the  Creation  and  enforcement  of  what  are  com- 
monly termed  mechanics'  liens  in  every  county  of  this  State,  ex- 
cept in  the  counties  above  enumerated.  lb. ,  §  1.     It  will  be  noticed 
that  the  act  of  1873  is  an  amendment  of  the  act  of  1854,  as 
amended  by  the  act  of  1869  ;  and  that  each  section  of  the  original 
act  is  amended,  and  several  new  sections  added  thereto.    Section 
37  of  the  act  of  1873  is  substantially  a  re-enactment  of  section 
24  of  the  act  of  .1854.     Whether  it  was  the  intention  of  the  legis- 
lature, by  enacting  section  27  of  chapter  489  of  the  act  of  1873,  to 
repeal  the  act  of  1870,  giving  to  mechanics  and  others  a  lien  for 
labor  performed  and  material  furnished  in  the  construction  of 
railroad  bridges  and  trestle  work,  and  also  the  act  of  1872,  giv- 
ing a  similar  lien  on  wharves,  bridges,  piers,  bulkheads,  etc. ,  or 
whether  the  rules  of  judicial  interpretation  would  give  that  effect 
to  the  section  referred  to,  is  a  question  not  yet  decided.     As  to 
the  rule  of  construction  in  such  cases,  see  Moore  v.  Mausert,  49 
N.  Y.  (4  Sick.)  332  ;  affirming  S.  C,  5  Lans.  173  ;  Ely  v.  Holton, 
15  N.  Y.  (1  Smith)  595  ;  Town  of  Buanesburgh  v.  JenMns,  46 
Barb.  294. 

ARTICLE  II. 

CEBATION   OE  MECHAKICS'   LIENS   UNDER  THE    GENEEAL  LIEK  LAW. 

Section  1.  In  what  cases  a  lien  may  be  created. 

a.  In  general.  The  statute  of  1873  provides  that  "any  per- 
son who  shall  hereafter  perform  any  labor  in  erecting,  altering 
or  repairing  any  house, '  building,  or  the  appurtenances  to  any 
house  or  building,  in  either  of  the  counties  of  this  State,  except 
the  counties  of  Erie,  Kings,  Queens,  New  York,  Onondaga,  and 
Rensselaer,  or  who  shall  furnish  any  materials  therefor,  with  the 
consent  of  the  owner,  being  such  owner  as  in  this  section  here- 
inafter described,  shall,  on  filing  with  the  county  clerk  of  the 
county  in  which  the  property  is  situate,  the  notice  prescribed  by 
the  fourth  section  of  this  act,  have  a  lien  for  the  value  of  such 
labor  and  materials,  upon  such  house,  building  and  appurte- 
nances, and  upon  the  lot,  premises,  parcel  or  farm  of  land  upon 
which  the  same  shall  stand,  to  the  extent  of  the  right,  title,  and 
Vol.  v.— 49 
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interest  of  the  owner  of  the  property,  whether  owner  in  fee,  or 
of  a  less  estate,  or  whether  a  lessee  for  a  term  of  years  thereafter, 
or  vendee  in  possession  under  a  contract  existing  at  the  time  of 
the  filing  of  said  notice,  or  any  right,  title  and  interest  in  real 
estate  against  which  an  execution  at  law  may  now  be  issued  un- 
der the  general  provisions  of  the  statutes  in  force  in  this  State, 
relating  to  liens  of  judgment  and  enforcement  thereof."  Laws  of 
1873,  ch.  489,  §  1. 

The  term  "appurtenances"  as  used  in  the  statiite,  may  be  con- 
strued to  include  the  yard  and  sidewalk  adjoining  the  dwelling- 
house  or  other  buildings,  and  a  lien  may  be  created  for  the  labor 
performed  and  materials  furnished  in  flagging  .the  same.  See 
Moran  v.  Chase,  52  N.  Y.  (7  Sick.)  346  ;  McDermoU  v.  Palmer,  8 
N.Y.  (  Seld.)  383  ;  Quimiy  v.  Sloan,  2  E.  D.  Smith,  594, 611,  note ; 
S.  C,  2  Abb.  93.  And  where  a  building  contract  requires  that  the 
rock  upon  which  a  building  is  to  be  constructed  shall  be  blasted 
and  removed,  the  powder  and  fuse  necessarily  used  for  that  pur- 
pose come  within  the  statute  as  materials  for  building,  and  may 
be  made  the  foundation  of  a  lien  upon  the  premises.  Hazard 
Powder  Go.  v.  Byrnes,  21  How.  189  ;  S.  C,  12  Abb.  469. 

Section  2.  Who  may  create  the  lien. 

a.  In  general.  The  statute  provides  that  any  person  who 
shall  hereafter  perform  any  labor  in  erecting,  altering  or  repair- 
ing any  house,  building,  or  the  appurtenances  to  any  house  or 
building,  or  shall  furnish  any  materials  to  be  used  therefor,  with 
the  consent  of  the  owner,  may  create  a  lien  for  such  labor  or 
materials  in  the  manner  pointed  out  by  the  statute.  Laws  of 
1878,  ch.  489,  §1.  This  right  is  strictly  personal  and  does  not 
extend  to  the  assignee  of  the  person  entitled  to  the  lien.  Roberts 
V.  Fowler,  4  Abb.  263 ;  S.  C,  3  E.  D.  Smith,  632  ;  Rollin  v. 
Cross,  45  N.  Y.  (6  Hand)  766  ;  Hubbell  v.  Schreyer,  14  Abb.  N. 
S.  284,  305  ;  S.  C,  4  Daly,  362.     But  see  S.  C,  15  Abb.  K ,  S.  300. 

A  party  can  create  a  mechanic's  lien  only  for  labor  performed 
and  materials  furnished  by  him.  This  will,  of  course,  include 
labor  performed  and  materials  purchased  by  him  on  his  own 
credit  and  used  in  the  construction,  but  will  not  include  materials 
and  labor  procured  by  him  as  agent  for  the  owner,  and  in  the 
owner' s  name  and  on  his  credit,  alth^ough  such  materials  and  labor 
were  subsequently  paid  for  by  the  agent  for  the  purpose  of  secur- 
ing a  lien  on  the  buildings  of  the  owner.  Kerhy  v.  Daly,  45  N. 
Y.  (6  Hand)  84. 
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AgaSiiBt  wliom  the  lien  may.  be  created  —  Extent  of  owner's  liability. 

Section  3.  Against  whom  the  lien  may  he  created. 

a.  In  general.  The  lien  may  be  created  against  the  owner  of 
the  property,  whether  owner  in  fee  or  of  a  less  estate,  or  whether 
a  lessee  for  a  term  of  years  thereafter,  or  a  vendee  in  possession 
nnder  a  contract  existing  at  the  time  of  filing  the  notice,  or  the 
owner  of  any  interest  which  m^y  be  sold  under  execution.  Laws 
of  1873,  ch.  489,  §  1. 

It  will  be  noticed  that  the  statute  gives  a  lien  only  as  against  a 
person  having  an  interest  in  the  estate.  Therefore,  where  a  father 
employs  a  mechanic  to  erect  a  house  on  lands  owned  by  his  ta- 
fknt  daughter,  the  statute  does  not  apply,  and  no  lien  will  attach 
to  the  premises,  as  the  father,  as  guardian,  has  no  interest  in 
the  land  to  which  the  lien  can  attach.  Copley  v.  O'Neil,  1  Lans. 
214 ;  S.  C,  57  Barb.  299  ;  39  How.  41.  But  a  person  having  the 
legal  title  of  the  property  improved,  although  holding  the  same 
subject  to  a  trust,  is  the  owner  of  the  premises  within  the  mean- 
ing of  the  statute.     Anderson  v.  Dillaye,  47  N.  Y.  (2  Sick.)  678. 

Within  the  meaning  of  the  mechanics'  lien  law  for  the  city  of 
New  York  of  1863  (Laws  of  1863,  ch.  500),  no  one  is  owner  who 
is  not  contractor  also,  for  the  work  performed  and  materials  ex- 
pended upon  his  land  ;  and  no  lien  can  be  created  upon  the  in- 
terest of  any  person  as  owner  of  the  premises,  unless  such  per- 
son shall  have  himself,  or  by  his  agent,  entered  into  a  contract 
for  doing  the  work,  either  express  or  implied.  Muldoon  v.  Pitt, 
54  N.  Y.  (9  Sick.)  269  ;  affirming  S.  C,  4  Daly,  105. 

Section  4.  Extent  of  owner's  liability. 

a.  In  general.  Where  the  owner,  lessee,  vendee  or  other  person 
in  interest,  as  noticed  in  the  preceding  section,  has  personally, 
and  upon  his  own  credit,  employed  a  third  party  to  erect,  alter 
or  repair  a  house,  building  or  its  appurtenances,  or  has  in  the 
same  manner  contracted  with  such  third  party  for  materials  to 
be  used  in  such  construction,  alteration  or  repairs,  the  liability 
of  such  owner  will,  of  course,  be  measured  by  the  terms  of  the 
contract,  whether  express  or  implied,  and  will  in  no  respect  be 
limited  by  the  value  of  the  property  improved,  or  by  the  quantity 
of  his  estate  therein.  The  party  performing  the  labor  or  furnish- 
ing the  material  will  have  a  lien  for  the  value  of  such  labor  and 
materials  upon  the  house,  buUding  or  appurtenances,  and  upon 
the  lot,  premises,  parcel  or  farm  of  land  upon  which  the  same 
shall  stand,  but  only  to  the  extent  of  the  right,  title  or  interest 
of  the  "owner"  of  the  property.     See  Laws  of  1873,  ch.  489, 
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§  1.  If  this  interest  is  not  of  sufficient  value  to  satisfy  the 
claim,  the  party  may  still  have  judgment  for  the  deficiency  and 
enforce  the  same  by  execution  against  other  property,  real  or 
personal,  of  the  owner.     Laws  of  1873,  ch.  489,  §  24. 

But  the  statute  provides  that,  ' '  whenever  the  labor  performed 
or  materials  furnished  shall  be  upon  the  credit  of  any  contractor, 
who  shall  have  made  a  contract  therefor  with  the  owner  of  the 
property,  or  such  person  interested  as  aforesaid,  whether  such 
contract  be  oral  or  in  writing,  express  or  implied,  or  for  any 
specified  sum  or  othervsise,  or  upon  the  credit  of  any  sub- 
contract, or  the  assignee  of  any  contractor,  the  provisions  of  this 
act  shall  not  oblige  the  owner  of  the  property  or  other  person  in 
interest  as  aforesaid  to  pay,  for  or  on  account  of  any  labor  per- 
formed or  materials  furnished  for  such  house,  building  or  appur- 
tenances, any  greater  sum  or  amount  than  the  price  so  stipulated 
and  agreed  to  be  paid  therefor  by  said  contract,  or  the  value  of/ 
such  labor  and  materials,  except  as  in  the  next  section  provided." 
Id.,  §  2. 

The  section  referred  to  provides  that,  "  if  the  owner,  or  such 
person  in  interest  as  aforesaid,  of  any  building  for  or  toward  the 
construction,  altering  or  repairing  of  which,  or  its  appurtenances, 
labor  or  materials  shall  have  been  furnished  by  contract,  whether 
oral  or  written,  shaU  pay  to  any  person  any  money  or  other 
valuable  thing  on  such  contract,  by  collusion,  for  the  purpose 
of  avoiding,  or  with  intent  to  avoid,  the  provisions  of  this  act, 
when  the  amount  stUl  due  or  to  grow  due  to  the  contractor,  sub- 
contractor or  assignee,  after  such  payment  has  been  made,  shall 
be  insufficient  to  satisfy  the  demands  made,  in  conformity  with 
the  provisions  of  this  act,  the  owner  or  other  party  in  interest,' 
as  aforesaid,  shall  be  liable  to  the  amount  that  would  have  been 
due  and  owing  to  said  contractor,  sub-contractor  or  assignee  at 
the  time  of  the  filing  of  the  notice  in  the  first  section  of  this  act 
mentioned,  in  the  same  manner  as  if  no  such  payment  had  been 
made."  Id.,  §  3.  But  this  section  does  not  apply  to  payments 
made  in  good  faith,  according  to  the  terms  of  the  contract,  and 
without  intent  to  avoid  the  provisions  of  the  law.  Thompson  v 
Yates,  28  How.  142. 

Section  5.  Extent  of  the  lien.  The  lien  acquired  under  the 
statute  is  co-extensive  with  the  right,  title  and  interest  of  the 
"  owner"  of  the  property  on  which  the  improvements  have  been 
made.    Laws  of  1873,  ch.  489,  §  1.     And  to  this  extent  it  attaches 
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to  the  house,  building  or  appurtenances,  and  upon  the  lot, 
premises,  parcel  or  farm  of  land  upon  which  the  same  shall 
stand.  lb. 

Where  work  is  done  or  materials  furnished  for  a  number  of 
adjoining  buildings,  all  owned  by  the  same  person,  they  may  be 
treated,  as  against  the  owner,  as  a  single  building.  Moran  v. 
Chase,  52  N.  Y.  (7  Sick.)  346. 

Section  6.  Lien,  how  created. 

a.  Filing  notice  of  claim.  A  mechanic' s  lien  can  be  created 
only  by  filing  a  notice  in  the  manner  prescribed  by  statute. 
Laws  of  1873,  ch.  489,  §§  1,  4.  The  notice  must  be  filed  within 
sixty  days  after  the  performance  and  completion  of  the  labor  on 
which  the  claim  is  based,  or  the  final  furnishing  of  the  materials 
when  the  claim  is  for  materials  furnished.  Id.,  §  4.  The  notice 
must  be  filed  with  the  clerk  of  the  county  in  which  the  property 
is  located.  lb.  A  person  employed  by  the  day  in  the  construc- 
tion or  alteration  of  a  building,  and  not  working  continuously, 
but  at  intervals,  must  file  the  notice  within  sixty  days  from  the 
completion  of  each  separate  term  of  employment,  in  order  to 
secure  a  lien  for  the  entire  labor  performed.  See  Ooodale  v. 
WalsTi,  2  Pars.  Sup.  Ct.  311.  In  the  county  of  Kings,  and  in  the 
city  of  New  York,  the  same  rule  has  been  applied  to  the  person 
furnishing  materials  under  separate  contracts  for  each  lot  of 
material  furnished.  See  Spencer  v.  Barnett,  35  N.  Y.  (8  Tiff".) 
94 ;  Hubbell  v.  Schreyer,  14  Abb.  N.  S.  284 ;  S.  C,  4  Daly, 
362;  S.  C,  15  Abb.  N.  S.  300;  McGraw  v.  Godfrey,  14  id. 
397.  But,  in  some  of  the  cases  in  which  this  rule  has  been 
enforced,  the  court  has  declared  that  the  rule  might  have  been 
otherwise  had  the  contract  been  entire..  It  would  seem  that 
the  language  of  the  act  of  1873  was  intended  to  provide  against 
the  construction  given  to  the  statute  in  the  cases  cited. 

h.  Form  and  contents  of  the  notice.  The  statute  requires  that 
the  notice  shall  be  in  writing,  that  it  shall  specify  the  amount  of 
the  claim,  and  the  person  against  whom  the  claim  is  made,  the 
name  of  the  owner  of  the  premises  or  the  party  in  interest,  and 
if  the  premises  are  situated  in  a  city  or  village,  the  situation  of 
the  building  by  street  and  number,  if  the  street  or  number  be 
known.     Laws  of  1873,  ch.  489,  §  4. 

These  particulars  are  all  material.  They  are  matters  of  sub- 
stance, and  are  vsdsely  provided  for  to  enable  the  county  clerk 
to  make  the  proper  docket ;  to  give  early  notice  to  owners  that 
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their  property  is  sought  to  be  charged  ;  and  to  protect  third  per- 
sons by  apprising  them  of  the  alleged  claim.  No  particular  form 
of  notice  is  necessary,  but  the  notice  should,  in  substance,  com- 
ply with  the  requirements  of  the  statute ;  and  in  particular  it 
should  state  the  name  of  the  owner.  Beats  v.  Congregation 
B'nai,  Jes?iurun,l'Ei.  D.  Smith,  654;  Hubbeltv.  Schreyer,  14 
Abb.  N.  S.  284  ;  S.  C,  4  Daly,  362 ;  Doughty  v.  Devlin,  1 E.  D. 
Smith,  625.  An  error  or  ambiguity  in  the  notice,  by  describing 
the  claim  as  one  against  one  person  instead  of  two,  will  be  cured 
by  a  reference  in  the  same  notice  to  a  full  and  accurate  state- 
ment of  the  claim  in  another  part  of  the  same  notice.  Huhhell 
V.  ScTireyer,  15  Abb.  N.  S.  300.  This  statute  is  a  remedial  one, 
and  though  strictly  construed  so  far  as  to  require  a  substantial 
compliance  with  each  material  provision,  yet  it  is  not  to  be  con- 
strued so  strictly  as  to  deprive  creditors  of  the  benefits  intended 
to  be  conferred.  lb. 

If  the  defendants  in  the  action  are  a  corporation,  they  should 
be  named  in  the  notice  as  owners ;  and  if  they  are  an  unincor- 
porated association,  the  notice  should  describe  them  by  their 
associate  or  joint  name,  or  otherwise,  so  that  they  may  be  iden- 
tified. Beats  V.  Congregation  E'nai  Jeshurun,  1  E.  D.  Smith, 
654. 

The  omission  of  the  name  of  the  owner  in  the  notice  is  a  de- 
fect which  cannot  be  waived  by  appearance  in  the  proceedings  to 
foreclose,  nor  be  disregarded  by  the  court,  nor  cured  by  amend- 
ment, lb. 

Where  the  contract  under  which  the  labor  was  performed  or 
materials  furnished  was  made  with  the  agent  of  the  owner,  the 
notice  need  not  state  the  name  of  the  person  with  whom  the  con- 
tract was  made.  It  will  be  sufficient  in  this  respect,  if  it  speci- 
fies the  person  against  whom  the  claim  is  made,  and  the  name  of 
the  owner  of  the  building.  Hauptman  v.  Catlin,  4  Abb.  472  ; 
3  E.  D.  Smith,  666  ;  See  Moran\.  Chase,  52  N".  Y.  (7  Sick.)  346. 

The  notice  must  correctly  state  the  name  of  the  person  against 
whom  the  claim  is  made,  as  under  a  notice  claiming  that  work 
was  done  under  an  agreement  with  a  contractor  the  claimant 
cannot  recover  for  work  done  for  the  owner.  Hauptman  v.  Cat- 
lin, 1  E.  D.  Smith,  668  ;  Hubhell  v.  Schreyer,  14  Abb.  N.  S.  284  ; 
S.  C,  4  Daly,  362. 

The  full  amount  claimed  must  be  stated  in  the  notice,  and 
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plaintiflF  in  tlie  proceeding  can  recover  no  more  than  the  amount 
so  stated.    Proteciim  Union  v.  Nixon,  1  E.  D.  Smith,  671. 

The  location  or  situation  of  the  premises  on  which  the  lien  is 
to  attach  should  be  described  with  all  convenient  particularity 
in  order  that  the  premises  may  be  clearly  identified.  Where  the 
number  of  the  premises  is  unknown,  it  may  be  sufficient  to  de- 
scribe the  building  as  situated  on  the  east  or  west  side  of  the 
street,  as  the  case  may  be,  and  between  two  streets  named. 
Buffy  V.  Brady,  4  Abb.  432  ;  S.  C,  3  E.  D.  Smith,  657. 

It  must  be  remembered  in  preparing  the  notice,  that  the  lien  is 
created  by  the  filing  of  the  notice  ;  that  every  thing  which  the 
statute  requires  to  be  stated  in  it  is  an  essential  prerequisite  to  the 
creation  of  the  lien ;  and  that  if  any  thing  required  by  the 
statute  is  omitted,  nothing  is  accomplished  by  the  filing  of  the 
notice.  Hubhell  v.  Schreyer,  14 Abb.  N.  S.  284  ;  S.  C,  4  Daly,  362. 
But  see  15  Abb.  N.  S.  300  ;  Beals  v.  Congregation  B'nai  Jeshu- 
run,  1  E.  D.  Smith,  654. 

Form,  of  notice  of  lien.    {By  contractor.) 
To  Mortimer  Wade,  Clerk  of  the  county  of  Fulton  : 

Take  notice,  that  I,  Philip  Smith,  of  the  village  of  Johnstown, 
in  said  county,  have  a  claim  against  Robert  Brown,  of  said  vil- 
lage, amounting  to  the  sum  of  one  thousand  dollars,  for  labor 
performed  and  materials  furnished  in  making  repairs  on  the 
dwelling-house  situated  on  Main  street,  in  said  village,  and 
known  as  No.  304.  That  the  said  Robert  Brown  is  the  owner  of 
the  said  dwelling-house,  and  the  lot  upon  which  it  stands  ;  and 
that  the  said  labor  was  performed  and  materials  furnished  as 
aforesaid,  under  and  in  pursuance  of  an  agreement  with  the  said 
Robert  Brown  ;  and  that  sixty  days  have  not  elapsed  since  the 
performance  and  completion  of  said  labor,  and  the  final  furnish- 
ing of  said  materials  ;  and  also  take  notice,  that  I  have  and 
claim  a  lien  upon  the  said  dwelling-house  and  appurtenances, 
and  the  lot  upon  which  the  same  stand,  as  security  for  the  amount 
due  me,  as  aforesaid,  in  pursuance  of  the  statute  in  such  case 
made  and  provided. 

Philip  Smith. 

Notice  of  lien.     {By  material-man.) 
To  Mortimer  Wade,  Clerk  of  the  county  of  Fulton  : 

Take  notice,  that  I,  Richard  Scott,  of  the  village  of  Johnstown, 
in  said  county,  have  a  claim  against  Philip  Smith,  of  said  village 
and  county,  amounting  to  .five  hundred  dollars,  for  lumber  fur- 
nished to,  and  under  an  agreement  with,  the  said  Philip  Smith, 
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and  used  by  liim  in  making  repairs  on  a  dwelling-house  situated 
on  Main  street  in  said  village,  and  known  as  No.  304 ;  that 
Robert  Brown  is  the  owner  of  said  dwelling-house,  and  the  lot 
upon  which  it  stands  ;  and  that  the  said  Philip  Smith  was 
employed  by  him  to  make  the  aforesaid  repairs  upon  the  said 
house  ;  that  sixty  days  have  not  elapsed  since  the  final  furnish- 
ing of  the  said  lumber  as  aforesaid. 

And  also  take  notice,  that  I  have  and  claim  a  lien  upon  the 
said  dwelling-house  and  appurtenances,  and  the  lot  upon  which 
the  same  stand,  as  security  for  the  amount  due  me,  as  aforesaid, 
in  pursuance  of  the  statute  in  such  case  made  and  provided. 

RicHAED  Scott. 

c.  Entry  of  notice  'by  the  cleric.  The  statute  makes  it  the 
duty  of  the  county  clerk  to  enter  the  particulars  of  the  notice  in 
a  book  kept  in  his  office,  called  the  "Lien  Docket,"  and  which 
the  statute  requires  shall  be  suitably  ruled  in  columns  headed 
"claimants,"  " against  whom  claimed,"  "  owners  and  parties  in 
interest,"  "buildings,"  "amount  claimed,"  "date  of  the  filing 
of  the  notice,  hour  and  minute,"  and  "what  proceedings  have 
been  had."     Laws  of  1873,  ch.  489,  §  4. 

The  names  of  the  owners  and  parties  in  interest,  and  other  per- 
sons against  whom  the  claims  are  made,  must  be  entered  in  this 
book  in  alphabetical  order.  lb. 

d.  OlerTc' s  fees  for  filing  the  notice.  A  fee  of  ten  cents  must 
be  paid  to  the  clerk  on  filing  the  lien.    Laws  of  1873,  ch.  489,  §  4. 

e.  Effect  of  filing  the  notice.  The  mere  fact  that  the  owner  of 
the  premises  on  which  labor  has  been  performed,  or  for  which 
materials  have  been  furnished,  has  been  notified  that  a  lien  vdll 
be  claimed  against  such  premises  for  the  value  of  the  work  done 
or  the  materials  furnished,  will  not  of  itself  create  a  lien.  No 
lien  will  attach  to  the  land,  buildings  or  appurtenances,  unless 
the  notice  required  by  the  statute  has  been  filed  by  the  clerk  ; 
but,  when  so  filed,  it  operates  thereafter  as  an  incumbrance  upon 
the  property.    Laws  of  1873,  ch.  489,  §  4. 

ARTICLE  III. 

LIEN,  HOW  EKBORCED   UWDBR  THE   GESTEEAL  LIEN  LAW. 

Section  1.  Lien  may  be  enforced  by  action. 

a.  In  what  court  and  county.  The  statute  provides  that 
"  any  contractor,,  sub-contractor,  mechanic,  laborer  or  other  per- 
son performing  any  work  or  furnishing  any  materials,  as  above 
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provided,  or  the  assignee  of  any  such  person  or  persons,  may, 
after  such  labor  has  been  performed  or  materials  furnished,  and 
filing  of  the  notice  required  in  the  fourth  section  of  this  act, 
bring  an  action  in  the  supreme  court  in  the  county  in  which  the 
property  is  situate,  or  in  the  county  court  of  said  county  when 
the  amount  exceeds  fifty  dollars,  to  enforce  such  lien."  Laws 
of  1873,  ch.  489,  §  6. 

"  When  the  amount  of  the  lien  claimed  is  two  hundred  dollars 
or  under,  the  claimant  may  commence  his  action  in  a  justice's 
court  of  the  town  or  city  in  which  the  premises  are  located."  lb., 
§  8.  The  practice  in  actions  in  the  latter  court  does  not  fall 
within  the  scope  of  this  work,  and  must  be  sought  elsewhere. 

ARTICLE  IV. 

ACTION   TO    ENFORCE   THE   LIEN. 

Section  1.  Action,  how  commenced. 

a.  In  general.  Unlike  other  actions,  an  action  to  foreclose  a  me- 
chanics' lien  in  a  court  of  record  is  commenced  ' '  by  serving  a  no- 
tice containing  a  statement  of  the  facts  constituting  the  claim  and 
the  amount  thereof,  and  any  other  facts  material  to  "the  case,  on 
the  owner  of  the  property,  or  the  party  in  interest,  or  his  agent,  as 
well  as  upon  each  and  every  claimant  by  whom  notice  of  lien 
shall  have  been  previously  filed,  as  well  as  upon  any  contractor, 
sub-contractor  or  other  person  having  an  interest  in  the  subject- 
matter  of  said  claim  requiring  such  person  or  persons  to  appear 
in  person  or  by  attorney,  within  twenty  days  after  such  service, 
and  answer  the  same,  and  serve  a  copy  of  such  answer,  together 
with  a  notice  of  any  set-off  or  claim  that  he  or  they  may  have, 
upon  the  claimant  or  his  attorney,  or  in  default  thereof,  that  the 
claimant  will  take  judgment  against  said  owner  or  other  person 
in  interest  as  aforesaid,  for  the  amount  claimed  to  be  due  for  the 
labor  performed,  or  materials  furnished,  with  interest  thereon 
and  costs,  and  the  enforcement  of  the  lien."  Laws  of  1873,  ch. 
489,  §  6. 

This  notice,  together  with  the  bill  of  particulars,  which  the 
tenth  section  of  the  same  act  requires  shall  be  served  at  the  same 
time,  take  the  place  of  the  summons  and  complaint  in  ordinary 
actions.  The  parties  to  this  notice  will  be  considered  hereafter. 
See  subd.  I,  post,  395,  396. 
Vol.  V.  —50. 
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Notice  to  enforce  lien.  {By  contractor.    No  other  claimants.) 
SUPREME  COURT  —  CoTiNTT  op  Pulton. 


Philip  Smitli,  claimant, 

iigst. 
Robert  Brown,  owner. 


To  the  above-named  Hohert  Brown,  owner  of  the  building  an  i 
premises  hereinafter  mentioned  : 

Take  notice,  that  I,  Philip  Smith,  above  named,  of  the  village 
of  Johnstown,  in  the  county  of  Fulton,  have  a  claim  against  you 
amounting  to  the  sum  of  one  thousand  dollars  with  interest 
thereon  from  the  1st  da;y  of  May,  1873,  for  the  value  of  labor 
performed  for  you  and  materials  furnished  to  you,  at  your 
request,  at  the  time,  and  to  the  amount  set  forth  in  the  bill  of 
particulars  hereto  annexed ;  and  which  labor  was  performed, 
and  which  materials  were  furnished  and  used  in  making  repairs 
on  a  dwelling-house  owned  by  you,  and  situated  on  Main  street, 
in  the  village  of  Johnstown,  in  the  county  of  Pulton,  and 
known  and  designated  as  number  304. 

And  also  take  notice,  that  within  sixty  days  after  the  perform- 
ance and  completion  of  such  labor,  and  the  final  furnishing  of 
such  materials,  to  wit :  On  the  7th  day  of  June,  1873,  I  duly 
filed  with  the  clerk  of  the  county  of  Fulton  the  notice  required 
by  law  to  effect  a  lien  on  the  building  and  premises  above  men- 
tioned, for  the  amount  of  the  claim  above  stated,  to  wit,  for  the 
sum  ol^  one  thousand  dollars  and  interest  as  aforesaid. 

You  will  also  take  notice  that  you  are  hereby  required  to  ap- 
pear in  person  or  by  attorney,  within  twenty  days  after  the  ser- 
vice of  this  notice  upon  you,  and  answer  the  same,  and  to  serve 
a  copy  of  your  answer,  together  with  any  notice  of  setroff"  that 
you  may  have  upon,  me  or  my  attorney,  or  in  default  thereof  I 
will  take  judgment  against  you  for  the  sum  of  one  thousand  dol- 
lars, with  interest  thereon  from  the  1st  day  of  May,  1873,  and 
the  costs  of  this  action,  and  for  the  enforcement  of  the  said  lien. 

Philip  Smith,  Claimant. 

M.  L.  Barker,  Attorney  for  Claimant. 

Dated,  etc. 

Notice  to  enforce  lien.    {By  material-man) 

SUPREME  COURT  —  County  op  Pulton. 

Richard  Scott,  claimant, 
agst. 
Robert  Brown,  owner,  and  Philip 
Smith,  claimant. 


To  the  above-named  Robert  Brown,  owner  of  the  building  and 
premises   hereinafter  mentioned,  and   to   Philip   BmAth, 
claiming  a  lien  upon  the  same : 
Take  notice,  that  I,  Richard  Scott,  of  the  village  of  Johnstown, 

in  the  county  of  Fulton,  have  a  claim  against  Philip  Smith  of 
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said  village  and  county,  amounting  to  five  hundred  dollars  and 
the  interest  thereon,  from  the  29th  day  of  April,  1873,  for 
lumber  furnished  to  the  said  Philip  Smith,  at  his  request,  at 
the  time  and  to  the  amount  and  of  the  value  set  forth  in  the  bill 
of  particulars  hereto  annexed  ;  and  which  said  lumber  was  used 
by  the  said  Philip  Smith  in  repairing  a  dwelling-house,  owned 
by  the  above-named  Robert  Brown,  situated  on  Main  street  in  the 
said  village  and  county,  and  known  and  designated  as  number 
304,  which  said  repairs  were  made  under  and  in  pursuance  of  at 
agreement  between  the  said  Brown  and  Smith. 

And  also  take  notice  that,  on  the  7th  day  of  June,  1873,  the 
above-named  Philip  Smith  filed  with  the  clerk  of  the  county 
of  Fulton,  a  notice  in  writing  of  a  claim  against  the  above-named 
Robert  Brown,  to  the  amount  of  one  thousand  dollars,  for  labor 
performed  and  materials  furnished  to  the  said  Brown  in  making 
repairs  upon  the  dwelling-house  above  mentioned  ;  which  said 
materials  consisted,  in  the  greater  part,  of  the  lumber  furnished 
by  me  to  the  said  Smith  as  aforesaid. 

And  also  take  notice,  that  within  sixty  days  after  the  final 
furnishing  of  said  lumber  as  aforesaid,  to  wit,  on  the  10th  day 
of  June,  1873, 1  duly  filed  with  the  clerk  of  the  county  of  Fulton 
the  notice  required  by  law  to  eflfect  a  lien  on  the  building  and 
premises  above  mentioned,  for  the  amount  of  my  claim  against 
the  said  Smith,  to  wit,  for  the  sum  of  five  hundred  dollars  and 
interest  as  aforesaid. 

You  will  also  take  notice,  that  you  are  hereby  required  to 
appear  in  person  or  by  attorney  within  twenty  days  after  the 
service  of  this  notice  upon  you,  and  answer  the  same,  and  to 
serve  a  copy  of  your  answer,  together  with  a  notice  of  any  set-off 
or  claim  that  you  may  have,  upon  me  or  my  attorney,  or  in 
default  thereof  I  will  take  judgment  against  you  for  the  sum  of 
five  hundred  dollars  with  interest  thereon  from  the  29th  day  of 
April,  1873,  with  the  costs  of  this  action  and  for  the  enforce- 
ment of  the  said  lien. 

RiCHAED   SOOTT, 

Chaeles  Hills,  Claimant. 

Attorney  for  the  claimant,  Scott. 
Dated,  etc. 

h.  On  whom  the  notice  must  he  served.  The  statute  requires 
that  the  notice  by  which  the  action  is  commenced  shall  be 
served : 

1.  Upon  the  owner  of  the  property,  or  party  in  interest,  or  his 
agent ; 

2.  Bach  and  every  claimant  by  whom  notice  of  lien  has  been 
previously  filed ;  and 
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3.  Upon  any  contractor,  sub-contractor  or  other  person  having 
an  interest  in  the  subject-matter  of  the  claim.  Laws  of  1873,  ch. 
489,  §  6. 

In  the  first  group  of  defendants,  as  above  classified,  would  be 
included  the  owner  of  the  'property  as  he  is  designated  in  the 
first  section  of  the  act,  whether  he  is  the  owner  in  fee  or  of  a  less 
estate,  or  whether  a  lessee  for  a  term  of  years,  or  a  vendee  in 
possession  under  a  contract  for  the  sale  of  the  premises,  or  the 
owner  of  any  interest  in  the  premises  which  may  be  sold  under 
execution,  or  the  agent  of  either  of  such  persons.  By  the  phrase 
"owner  of  the  property,  or  party  in  interest"  the  statute  evi- 
dently intended  to  designate  the  person  in  possession,  and  for 
whose  immediate  benefit  the  improvements  were  made. 

Under  the  second  group  are  included  all  persons  who  have 
filed  a  notice  of  lien  prior  to  the  notice  of  the  proceedings  to  fore- 
close. 

Under  the  third  group  are  included  a  class  of  defendants 
whose  identity  must  forever  remain  a  matter  of  conjecture,  un- 
less the  courts  or  the  legislature  shall  hereafter  point  out  more 
clearly  what  persons  were  intended  ' '  by  persons  having  an  in- 
terest in  the  subject-matter  of  the  claim." 

c.  Notice,  how  served.  The  notice  should  be  served  personally, 
where  personal  service  is  possible.  In  case  the  notice  cannot  be 
served  personally  on  the  owner,  or  party  in  interest,  or  his  or 
their  agent,  by  reason  of  absence  from  the  State  or  being  con- 
cealed therein,  the  service  may  be  made  by  leaving  a  copy  of  the 
notice  at  the  last  place  of  residence  of  such  owner  or  party  in 
interest,  and  publishing  a  copy  thereof  for  three  weeks  in  suc- 
cession, in  a  newspaper  published  in  the  city  or  county  where 
the  property  is  located.  Laws  of  1873,  ch.  489,  §  9.  In  case  of 
service  of  the  notice  by  publication,  the  twenty  days  allowed  for 
answering  will  commence  to  run  from  the  date  of  the  first  publi- 
cation of  the  notice.  lb.  As  the  bill  of  particulars  is  not  pub- 
lished with  the  notice  (see  id.,  §  10),  it  is  important  that  the  notice, 
as  published,  should  contain  "a  statement  of  the  facts  constitut- 
ing the  claim  and  the  amount  thereof,"  and  not  refer  to  the  bill 
of  particulars  for  a  statement  of  such  facts.  The  proof  of  ser- 
vice, whether  by  publication  or  otherwise,  will  be  considered 
hereafter.     See  §  7,  post,  403,  404. 

Section  2.  Bill  of  particulars.  At  the  time  of  the  personal 
service  of  the  notice,  a  bill  of  particulars  of  the  amount  claimed 
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to  be  due  from  the  owner  or  party  in  interest,  or  his  contractor 
or  sub-contractor,  verified  by  the  oath  of  the  claimant  or  his  at- 
torney, to  the  effect  that  the  same  is  true,  must  be  served  upon 
the  ovs^ner  or  party  in  interest,  or  his  agent,  and  all  other  persons 
made  parties,  if  any,  except  that  the  bill  need  not  be  published 
with  the  notice.    Laws  of  1873,  ch.  489,  §  10. 

A  bill  of  particulars  has  the  effect  to  restrict  the  proofs,  and 
limit  the.  recovery,  to  the  matters  set  forth  in  it.  It  is  regarded 
as  an  amplification  of  the  pleading  to  which  it  relates,  and  is  to 
be  construed  as  forming  a  part  of  it.  Bowman  v.  Barle,  3  Duer, 
691 ;  Matthews  v.  Hubbard,  47  N.  Y.  (2  Sick.)  428  ;  MeZvin  v. 
Wood,  3  Keyes,  533  ;  S.  C,  3  Abb.  Ct.  App.  272  :  4  Abb.  N.  S. 
438  ;  3  Trans.  App.  297. 

Form  of  bill  of  particulars. 

Bill  of  particulars  referred  to  in  the  annexed  notice,  being  a 
bill  of  particulars  of  the  amount  claimed  to  be  due  from  Philip 
Smith,  the  contractor  mentioned  in  said  notice,  for  the  materials 
furnished  as  therein  mentioned,  to  wit : 

Philip  Smith,  Contractor. 

• 

To  Richard  Scott,  Dr. 

1873. 

March  1.  To  5,000  feet  of  spruce  boards,  at  3c $150 

"  3.  To  3,000  ft.  of,  etc,  {giving  the  items  of  the  claim  in 
full,  the  price,  and  time  when  delivered.) 

County  of  Ftjlton,  ss  : 

Richard  Scott,  the  above-named  claimant,  being  duly  sworn, 
says,  that  the  above  bill  of  particulars  is  true. 

Richard  Soott. 
Sworn  and  subscribed  ) 
before  me,  etc.        j 

liicHAED  Murray, 

Justice  of  the  Peace. 

Section  3.  The  answer. 

a.  When  and  on  whom  served.  The  defendant  or  defendants 
named  in  the  claimant's  notice  must  personally  serve  upon  the 
plaintiff  or  his  attorney,  a  copy  of  his  or  their  answer  within 
twenty  days  after  the  service  of  the  notice  and  bill  of  particulars. 
Laws  of  1872,  ch.  489,  §  7.  If  the  notice  is  served  by  publica- 
tion, the  twenty  days  will  begin  to  run  from  the  date  of  the  first 
publication  of  the  notice.    Id.,  §  9.    In  case  of  the  failure  of  any 
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party  to  answer,  his  default  may  be  entered  and  judgment  taken 
and  enforced  as  hereinafter  provided.  Id.,  §  7,  post,  403,  404. 
See  Mors  v.  Stanton,  51  N.  T.  (6  Sick.  )  649. 

h.  Form  and  contents  of  answer.  The  form  and  contents  of 
an  answer  to  the  notice  and  bill  of  particulars  of  the  claimant  will 
not  be  in  any  material  respect  unlike  an  answer  to  a  complaint 
for  work,  labor  and  services,  or  for  goods  sold  and  delivered,  as 
the  claim  may  be,  for  labor  performed  or  for  materials  furnished. 
The  answer  should  contain  a  notice  of  set-oflfor  counter-claim  if 
the  defendant  has  any  such  claim  against  the  claimant,  and 
should  have  the  it«ms  constituting  such  counter-claim  or  set-off 
annexed  to  the  answer,  and  the  whole  duly  verified  by  oath  that 
the  same  is  in  all  respects  true.     Laws  of  1873,  ch.  489,  §§  7,  13. 

The  answer  of  the  owner  may,  of  course,  contain  allegations 
which  would  not  be  appropriate  in  an  answer  by  a  contractor 
against  whom  the  claim  is  made,  or  in  an  answer  by  another 
claimant  who  had  duly  filed  a  notice  to  create  a  lien  against  the 
same  person.  While  the  answer  of  the  owner  or  person  against 
whom  the  claim  is  made  may  consist  of  either  denials  or  counter- 
claims, the  answer  of  a  claimant  who  had  been  made  defendant 
would  more  properly  consist  of  the  facts  constituting  his  claim, 
and  other  facts  material  to  his  case  which  might  not  in  any  respect 
be  responsive  to  the  case  made  by  the  party  seeking  to  enforce 
his  lien,  but  which,  on  the  other  hand,  would  be  designed  merely 
to  present  his  claim  to  the  court  for  adjudication,  and  to  prevent 
a  judgment  against  him  by  default  and  the  consequent  loss  of 
his  lien. 

Section  4.  Issues,  how  formed.  The  statute  provides  that, 
"when  the  action  is  brought  in  the  supreme  court,  or  in  the 
county  court,  the  issues  shall  be  formed  by  the  service  of  the 
notice  and  bUl  of  particulars,  on  the  part  of  the  claimant,  as 
before  directed  ;  and  the  answer,  with  a  bill  of  particulars,  set-off' 
or  counter-claim  of  the  owner  or  other  party  in  interest,  or  of  any 
other  person  who  has  been  made  defendant,  as  hereinbefore  pro- 
vided, duly  verified.     Laws  of  1873,  ch.  489,  §  13. 

Section  5.  Preparation  for  trial. 

a.  Notice  of  trial  and  note  of  issue.  At  any  time  after  issue 
has  been  joined  by  the  service  of  the  notice  and  bill  of  particu- 
lars, and  the  answer  or  answers  thereto,  and  at  least  fourteen 
days  before  the  commencement  of  the  court,  either  party  may 
notice  the  cause  for  trial,  and  cause  it  to  be  placed  upon  the  cal- 
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endar  by  furnisMng  the  clerk  with  a  note  of  issue,  as  in  other 
actions.    Laws  of  1873,  ch.  489,  §  13. 

6.  Notice  to  present  claims.  The  statute  provides  that,  "in 
case  the  owner  or  his  agent,  or  other  parties  in  interest,  shall 
desire  to  secure  proofs  of  and  from  persons  having  claims  under 
the  provisions  of  this  act,  he  may,  at  any  time,  give  personal 
notice  to  such  person  or  persons,  or  if,  by  reason  of  being  absent 
from  the  State,  or  being  concealed  therein,  such  personal  service 
cannot  be  made,  then  such  owner  or  party  interested  in  such 
property  as  aforesaid,  or  his  or  their  agent,  may,  at  any  time, 
give  public  notice,  in  the  same  manner  as  notice  is  required  to 
be  given  for  sale  of  real  estate  by  virtue  of  an  execution,  to  all 
persons  having  claims  under  any  of  the  provisions  of  this  act 
against  such  buildings,  lands,  premises  or  appurtenances  at  the 
time  of  the  date  of  publishing  such  notice,  to  present  the  same, 
with  vouchers  in  support  thereof,  to  any  justice  of  the  peace  in 
the  city,  town  or  vUlage  where  such  premises  are  situated,  on  or 
before  a  certain  hour  or  day  to  be  specified  in  said  notice,  and  to 
be  at  least  six  weeks  from  the  service  of  the  publication  of  said 
notice  ;  and,  in  case  of  the  failure  of  such  person  or  persons  to 
present  his  or  their  claims,  as  required  by  said  notice,  each  and 
every  person  so  failing  shall  forever  lose  the  benefit  and  be  pre- 
cluded of  the  said  lien."  Laws  of  1873,  ch.  489,  §  20.  The  stat- 
ute further  provides  that,  "whenever  such  owner  or  party  in 
interest,  as  aforesaid,  or  his  or  their  agent,  shall  be  proceeded 
against  by  a  mechanic,  contractor  or  sub-contractor,  or  any 
other  person  claiming  under  the  provisions  of  this  act,  it  shall 
be  lawful  for  such  owner  or  person  in  interest,  or  his  or  their 
agent,  to  give  the  notice  prescribed  by  the  preceding  section,  for 
the  presentation  of  claims  to  the  court  or  justice  before  whom 
the  proceedings  are  commenced,  and  to  present,  as  a  set-off,  all 
claims  and  liens  thereupon  presented  or  established,  and  the 
justice  before  whom,  or  a  judge  of  the  court  in  which,  the  pro- 
ceedings shall  be  commenced,  may,  upon  the  request  of  the 
owner  or  his  agent,  or  such  persons  interested  in  the  premises  as 
aforesaid,  grant  a  stay  of  proceedings  sufficient  to  enable  such 
notice  to  be,  given,  and  call  in  all  such  claims  ;  which  said 
claims,  if  established  and  allowed  by  the  justice  or  the  court, 
shall  be  adjusted  and  maybe  a  set-oiFto  such  contractor's  claim 
to  the  amount  so  allowed,  or  otherwise,  as  shall  be  just,  accord- 
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ing  to  priority,  and  the  court  may  determine  and  enforce  any 
of  the  claims  so  presented,  and  render  judgment  thereon.     Id. 

§21. 

c.  Motion  for  reference.  The  statute  provides  that  all  or  any 
of  the  issues  in  the  action  may  be  referred  by  the  written  consent 
of  the  parties,  or  if  the  parties  do  not  consent,  the  court  may, 
upon  the  application  of  any  party  to  the  action,  direct  a  refer- 
ence thereof  in  the  same  manner  and  to  the  same  effect  in  all 
respects,  as  specified  in  section  271  of  the  Code  of  Procedure ; 
and  such  referee  or  referees  shall  have  all  the  powers  conferred 
upon  referees  by  sections  272  and  273  of  said  Code.  Laws  of 
1873,  ch.  489,  §  17.  The  court  may  in  the  same  manner  order  a 
reference  for  the  purpose  of  taking  proofs  in  the  action.  lb. 

The  mode  of  applying  for  a  reference,  the  powers  and  duties 
of  referees,  and  the  mode  of  proceeding  on  the  reference  have  all 
been  discussed  at  length  in  a  preceding  volume.  See  Vol.  3,  p. 
238,  337. 

Section  6.  Trial  and  judgment. 

a.  Mode  of  trial.  The  statute  provides  that  in  actions  to 
enforce  mechanics'  liens  the  supreme  court  and  county  court 
shall  have  full  power  to  adjust  and  enforce  all  the  rights  and 
equities  between  all  or  any  of  the  parties,  and  enforce  and  pro- 
tect the  same  by  any  of  the  remedies  usual  in  those  courts.  Laws 
of  1873,  ch.  489,  §  6.  The  trial  wUl  be  conducted,  so  far  as  the 
practice  is  concerned,  in  the  same  manner  as  other  actions  for 
relief  arising  on  money  demands  upon  contracts  are  tried  in  the 
supreme  or  county  court,  or  before  referees.  Id.,  §  14.  The 
court  may  proceed  to  hear  the  evidence  and  adjust  the  rights  of 
all  the  parties  in  the  action,  or  it  may  order  separate  trials 
between  any  of  the  parties  in  its  discretion.     Id.,  §  15. 

If  the  owner  has  given  notice  to  all  parties  claiming  a  lien 
■upon  the  premises  to  present  them  before  the  court  in  which  the 
action  is  pending,  as  noticed  in  the  preceding  section,  the  court 
will  proceed  to  hear  the  claims  of  the  several  parties,  and  allow 
such  as  are  established;  and  these  claims  to  the  amount  allowed 
may  be  set  off  against  the  contractor' s  claim,  or  otherwise,  as 
may  be  just,  according  to  priority;  and  the  court  may  determine 
and  enforce  any  of  the  claims  so  presented  and  render  judgment 
thereupon.    Id.,  §  21. 

&.  Evidence.  Upon  the  trial  of  an  action  to  enforce  a  mechanic's 
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lien,  tlie  claimant  is  required  by  the  statute  to  produce  evidence 
to  establish  the  value  of  the  labor  performed  or  materials  fur- 
nished, and  also  evidence  of  the  fact  that  the  labor  was  per- 
formed for  the  owner  or  party  in  interest,  or  his  agent,  original 
contractor,  sub-contractor,  or  assignee  of  such  contractor,  in  th'e 
construction,  alteration  or  repair  of  the  house,  building  or  ap- 
purtenances, or  that  the  materials  were  used  by  such  owner, 
contractor,  etc.,  in  or  toward  such  alteration,  construction  or 
repairs.     Laws  of  1873,  ch.  489,  §  5. 

c.  What  judgment  may  be  rendered.  The  statute  provides 
that  wlien  an  action  to  enforce  a  mechanic's  lien  is  brought  in 
the  supreme  court,  or  in  the  county  court,  such  court  shall  have 
power  to  ascertain  and  declare  the  interests  of  the  several  claim- 
ants, if  more  than  one,  in  the  moneys  due  or  to  grow  due  from 
the  owner  or  other  person  or  persons  interested  in  the  premises, 
and  the  priority  and  amounts  of  the  respective  liens,  as  well  as 
to  adjudge  or  decree  the  particular  person  or  persons  entitled 
thereto,  and  to  declare  the  interests  of  all  parties  who  have  been 
made  parties  to  the  proceedings,  and  to  conclude  the  whole  con- 
troversy in  one  final  decision,  and  for  that  purpose  to  render  judg- 
ment or  to  make  such  order  or  decree  in  favor  or  against  any 
one  or  more  of  the  parties  severally  or  jointly  as  may  be  just, 
leaving  the  action  to  proceed  against  the  other  party  or  parties, 
and  may  order  separate  trials  between  any  of  the  parties  in  its 
discretion.  Laws  of  1873,  ch.  489,  §  15.  The  court  renders  judg- 
ment in  the  same  manner  as  in  ordinary  actions  for  relief  arising 
on  money  demands  upon  contracts.  Id.,  §  14. 

In  an  action  to  foreclose  a  mechanic' s  lien  created  under  the 
act  of  1854,  it  was  held  that  where  the  year  to  which  the  statute 
limits  the  duration  of  the  lien  has  expired  during  the  pendency 
of  the  action,  the  plaintiflF  must  be  nonsuited  with  costs.  Hux- 
ford  V.  Bogardus,  40  How.  94 ;  Orant  v.  Van  DercooTc,  8  Abb. 
K  S.  455 ;  S.  C,  57  Barb.  165.  See  Barton  v.  Herman,  8 
Abb.  N.  S.  899 ;  S.  C,  3  Daly,  330.  But  these  decisions  are 
rendered  obsolete  on  this  point  by  the  amendment  of  1873,  which 
provides  that  where  proceedings  are  commenced,  within  the  year, 
to  enforce  or  foreclose  the  lien,  then  such  lien  shall  continue  until 
judgment  is  rendered  thereon,  and  for  one  year  thereafter.  Laws 
of  1873,  ch.  489,  §  22. 

d.  Costs.  The  statute  provides  that  costs  and  disbursements 
shall  be  allowed  to  either  party  upon  the  principles  and  by  the 
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same  rules  in  such,  actions  as  are  now  allowed  by  law  in  actions 
for  relief  arising  on  contract,  and  shall  be  included  in  the  judg- 
ment recovered  therein ;  and  that  where  the  action  is  brought  in 
the  supreme  or  county  court,  such  direction  shall  be  made  in  the 
discretion  of  the  court,  as  to  the  payment  of  costs,  as  shall  be 
just  and  equitable,  and  the  judgment  entered  shall  specify  as 
to  whom  and  by  whom  the  costs  are  to  be  paid.  Laws  of  1873, 
ch.  489,  §  18.  This  provision  of  the  statute  changes  the  former 
rules  as  to  costs  and  disbursements  as  they  existed  under  the 
act  of  1854,  and  leaves  the  question  of  costs  in  the  discretion  of 
the  court.  See  Laws  of  1854,  ch.  402,  §§  15, 16  ;  see,  also,  Croodale 
V.  Walsh,  2  Pars.  Sup.  Ct.  311,  313. 

e.  Docketing  of  judgment.  A  judgment  rendered  in  an  action 
to  foreclose  a  mechanic's  lien  may  be  docketed  in  any  county  in 
this  State,  and  enforced  as  if  obtained  in  an  action  in  a  court  of 
record.  Laws  of  1873,  ch.  489,  §  20.  The  judgment  should,  of 
course,  be  docketed  in  the  county  where  the  action  was  tried. 

f.  Transcript.  A  transcript  of  every  judgment  rendered 
under  this  act,  headed  "lien  docket,"  shall  be  furnished  by  the 
clerk  of  the  county  where  rendered,  and  docketed  to  the  suc- 
cessful party,  who  may  file  the  same  with  the  county  clerk  of  any 
other  county,  and  the  same  shall  thereafter  be  a  lien  on  the  real 
property,  in  the  county  where  the  same  is  filed  and  docketed,  of 
every  person  against  whom  the  same  is  rendered,  if  for  $25  or 
upward,  exclusive  of  costs,  in  like  manner  and  to  the  same  ex- 
tent as  in  other  actions  for  the  recovery  of  money  arising  on  con- 
tracts, and  where  the  judgment  is  against  the  claims  the  county 
clerk  shall  enter  the  word  "discharged,"  under  the  last  head 
in  his  lien  docket,  on  receiving  a  transcript  from  the  county 
clerk  or  justice,  that  judgment  has  been  rendered  "against  the 
claimant."     Laws  of  1873,  ch.  489,  §  19. 

"  When  a  judgment  has  been  rendered  by  any  justice  in  favor 
of  a  claimant,  such  justice  shall  give  a  transcript  thereof,  which 
may  be  filed  and  docketed  in  the  ofiice  of  the  clerk  of  the  county 
where  the  judgment  was  rendered.  Such  transcript  shall  con- 
tain the  full  name  or  names  of  the  party  or  parties  in  whose 
favor  or  against  whom  such  judgment  shall  be  rendered,  and 
their  relation  as  claimant  or  owner,  debtor  or  creditor,  a  specific 
description  of  the  premises  affected  thereby,  the  amount  for 
which  such  judgment  is  rendered,  together  with  the  costs  in- 
cident thereto.     The  time  of  receipt  of  such  transcript  by  the 
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county  clerk,  shall  be  noted  ttereon  and  entered  on  a  docket, 
and  thereupon  sucli  judgment  shall  become  a  judgment  of  the 
county  court  and  enforceable  in  all  respects  as  provided  in  sec- 
tion 11  of  this  act."  Id.,  §  16. 

Section  7.  Proceedings  on  default. 

a.  Proof  of  default.  Section  11  of  the  act  of  1873  provides 
that  in  case  the  owner  or  other  party  in  interest,  or  the  person 
or  persons  upon  whom  notice  to  appear  and  answer  has  been 
served,  shall  not  appear  as  rec[uired  in  and  by  the  notice,  then 
on  filing  with  the  county  clerk  an  affidavit  of  the  service  of  the 
notice  and  bill  of  particulars,  and  the  failure  of  the  owner  or 
party  in  interest  or  other  person  on  whom  the  notice  was  served, 
to  appear  as  therein  required,  the  amount  of  the  claim  may  be 
assessed  by  the  county  clerk  or  by  the  court  as  ijhe  case  may  be. 
Such  acts  are  innovations  upon  the  common  law,  affecting  prop- 
erty and  rights  of  property,  and  authorize  property  to  be  in- 
cumbered without  the  consent  of  the  owner,  or  a  resort  to  legal 
process  or  judicial  action ;  and  therefore  such  acts  wUl  not  be 
extended  in  their  operation  and  effect,  beyond  the  fair  and  reason- 
able import  of  the  words  used.  Mushlitt  v.  Siltierman,  50  N.  Y. 
(5  Sick.)  360.  See  Hubbell  v.  Schreyer,  15  Abb.  N.  S.  800. 
Although  an  action  to  enforce  a  lien  be  commenced  in  time,  the 
affidavits  must  be  filed  in  time  or  the  Uen  vdll  be  discharged.  lb. 

Affidavit  of  personal  service  of  notice. 

SUPREME  COURT  — CoimTT  of  Pulton. 


John  Doe,  claimant, 

agst. 
Richard  Roe,  owner. 


County  of  Fultoit,  ss.  : 

John  Jones,  of  Johnstown,  In  said  county,  being  duly  sworn, 
says,  that  on  the  day  of  ,  1874,  he  personally  served 

a  copy  of  the  annexed  notice  and  bill  of  particulars,  upon  Kich- 
ard  Roe,  to  him  personally  known  to  be  the  person  mentioned 
and  described  as  owner  therein,  by  delivering  the  same  to,  and 
leaving  the  same  with  the  said  Richard  Roe,  at  his  residence 
in  the  village  of  Johnstown,  in  said  county. 

John  Jones. 

{Jurat.) 
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Affidavit  of  service  by  publication. 

SUPREME  COXTRT  —  CoTTNTy  of  Pulton. 


Jolin  Doe,  claimant, 

agst. 
Eichajd  Roe,  owner. 


} 


CoxTSTTT  OP  Fulton,  ss.  : 

Joiin  Jones,  of  the  village  of  Johnstown,  in  said  county,  being 
diily  sworn,  says,  that  Richard  Roe,  the  owner  mentioned  in  the 
annexed  notice,  is  now  absent  from  this  State,  and  has  been  so 
absent  since  the  day  of  ,  1874.    That  the  last  place  of 

residence  of  the  said  Richard  Roe,  within  this  State,  was  at  No. 
304  Main  street,  in  the  village  of  Johnstown,  in  said  county, 
where  his  family  still  resides.      That  on  the  day  of  , 

1874,  deponent  left  a  copy  of  the  annexed  notice  and  bill  of  par- 
ticulars, at  the  said  last  place  of  residence  of  said  Richard  Roe, 
with  the  wife  of  said  Roe. 

*  JoHKT  Jones. 

{Jurat.) 

Affidavit  of  publication  of  notice. 
{Title.) 
{Venue.) 

William  Ireland,  being  duly  sworn,  says,  that  he  is  the  pub- 
lisher of  the  Johnstown  Journal,  a  newspaper  printed  in  the 
county  of  Fulton,  and  that  the  annexed  printed  notice  was  pub- 
lished three  weeks  successively  in  said  newspaper,  once  in  each 
week,  which  publication  commenced  on  the  day  of  , 

1874,  and  terminated  on  the  day  of  ,  1874. 

William  Ireland. 

{Jurat.) 

Affidavit  of  default. 
{Title.) 
{ Venv£.) 

Borden  Smith,  being  duly  swom^  says,,  that  he  is  the  attor- 
ney for  John  Doe  in  the  above-entitled  action  ;  that  this  action 
was  commenced  to  enforce  a  li(fti  against  the  real  property 
owned  by  the  defendant  above  named,  and  that  the  notice  and 
bill  of  particulars  herein  were  served  on  the  defendant  on  the 
day  of  ,  1874,  as  appears  by  the  affidavit  of  John  Jones, 

hereto  annexed ;  that  more  than  twenty  days  have  elapsed  since 
said  service,  and  that  no  answer  has  been  received  nerein  by 
deponent,  nor  has  the  defendant  appeared  in  this  action. 

{Jurat.)  Borden  Smith.    . 

b.  Assessment  of  damages.  On  filing  with  the  county  clerk 
the  affidavit'  of  the  service  of  the  notice  and  bill  of  particulars, 
and  the  failure  of  the  defendant  or  defendants  therein  to  appear 
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as  tlierein  required,  the  amount  of  the  claim  may  be  assessed  by 
the  county  clerk,  or  the  court,  as  the  case  may  be ;  and,  upon 
this  assessment  of  damages,  judgment  may  be  entered,  establish- 
ing the  amount  of  the  lien,  with  the  costs.  Laws  of  1873,  ch. 
489,  §  11. 

If  the  sole  defendant  in  the  action  makes  default,  the  assess- 
ment will  be  made  by  the  clerk,  as  in  cases  of  default  in  an  action 
for  a  money  demand  on  contract.  But,  where  one  or  more  of 
several  defendants  makes  default,  the  trial  must  proceed  against 
such  as  have  appeared  and  answered,  and,  on  the  decision  of  the 
cause,  the  court  will  declare  the  interest  of  all  persons  who  have 
been  made  parties  to  the  proceedings  and  assess  the  amount  of 
the  claim  against  such  as  have  made  default. 

The  claimant  is  required  to  produce  the  same  evidence  in  sup- 
port of  his  claim  on  the  assessment  of  damages,  as  on  the  trial 
of  the  action.     Laws  of  1873,  ch.  489,  §  5. 

c.  Judgment  and  execution  on  default.  The  judgment  entered 
upon  the  assessment  on  default  will  establish  the  amount  of  the 
lien,  with  the  costs  ;  and  execution  will  thereupon  issue  for  the 
enforcement  and  collection  of  the  claim  so  adjudicated  and  estab- 
lished, in  the  same  manner  as  executions  upon  other  judgments 
in  actions  arising  on  contract  for  the  recovery  of  money  only, 
except  that  the  execution  must  direct  the  officer  to  sell  the  right, 
title  and  interest  which  the  owner  or  other  person  in  interest  had 
in  the  premises  at  the  time  of  filing  the  notice  of  claim.  Laws 
of  1873,  ch.  489,  §  11. 

Section  8.  Execution. 

a.  In  general.  The  statute  provides  that  the  judgment  ren- 
dered on  the  trial  of  an  action  to  enforce  a  mechanic's  lien  "  shall 
be  enforced,  if  for  the  claimant,  as  provided  in  this  act,  and  if  for 
the  owner  or  person  or  persons  in  interest,  as  in  other  actions 
arising  on  contract.  Laws  of  1873,  ch.  489,  §  14.  The  statute 
provides,  also,  that  the  supreme  and  county  courts  shall  have 
full  power  to  adjust  and  enforce  all  the  rights  and  equities 
between  all  or  any  of  the  parties,  and  enforce  or  protect  the  same 
by  any  of  the  remedies  usual  in  these  courts.  Id.,  §  6. 

On  judgment  for  the  owner,  an  ordinary  execution  will  issue 
to  collect  the  defendant's  costs  and  disbursements.  On  judg- 
ment for  the  claimant,  an  execution  will  issue  in  the  same  man- 
ner and  to  the  same  effect  as  on  a  judgment  rendered  on  default 
,of  the  owner,  as  noticed  in  the  preceding  section. 


* 
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Form  of  execution  against  the  property  covered  by  the  lien. 

When  the  transcript  of  a  judgment  against  the  owner  has  been 
filed  in  a  county  other  than  that  in  which  the  premises  covered 
by  the  lien  are  situated,  an  ordinary  execution  against  the  owner 
of  the  property  may  no  doubt  be  issued  and  enforced. 

Form  of  execution  against  the  property  covered  hy  the  Hen. 

The  People  of  the  State  of  New  YorTc  to  the  Sheriff  of  the 
County  of  Fulton : 

Whereas,  judgment  was  rendered  in  the  county  court  of  the 
county  of  Fulton  on  the        day  of  ,  1874,  for  the  sum  of 

dollars,  in  favor  of  ,  and  against  ,  in  an 

action  commenced  against  the  said  ,  as  owner,  to  enforce 

a  lien  existing  under  the  statute  in  favor  of  the  said  ,  as 

claimant,  against  the  building  No.  ,  on  street,  in  the  vil- 
lage of  ,  in  said  county,  and  the  lot  upon  which  the  same 
stands ;  which  lot  and  premises  are  bounded  and  described  as' 
follows,  to  wit :  (insert  description) ; 

And  whereas,  the  said  was  owner  of  the  said  building 

and  premises  on  the  day  upon  which  said  lien  was  created,  to 
wit :  on  the        day  of  ,  1874  ; 

And  whereas,  the  said  judgment  was  docketed  in  your  county 
on  the        day  of  ,  1874,  and  there  is  now  actually  due 

thereon  the  sum  of  dollars,  with  interest  thereon  from  the 

day  of  ,  1874. 

Therefore,  we  command  you  that  you  sell  the  right,  title  and 
interest  which  the  said  ,  owner  as  aforesaid,  had  in  the 

building  and  premises  above  mentioned  at  the  time  the  notice 
creating  said  lien  was  filed,  to  wit :  on  the  day  of  /  ,  1874, 
and  out  of  the  avails  of  said  sale,  that  jovl.  satisfy  the  amount 
of  said  judgment,  and  return  this  execution,  with  your  proceed- 
ings thereon,  to  the,  clerk  of  the  county  of  Fulton,  withm  sixty 
days  after  the  receipt  thereof  by  you. 

(Bate.)  Attorney  for . 


Section  9.  Disposition  of  moneys  arising  on  the  sale.  Section 
25  of  the  act  of  1873  provides  that  "the  liens  created  and  estab- 
lished by  virtue  of  the  provisions  of  this  act  shall  be  paid  and 
settled  according  to  priority  of  notice  filed  with  the  county  clerk 
as  directed  by  the  fourth  section  hereof." 

Section  4,  above  noticed,  provides  for  the  filing  of  the  notice 
of  claim  with  the  clerk,  and  its  entry  by  him  in  the  lien  docket. 
It  is  not,  however,  any  part  of  the  duty  of  the  sheriflF  to  search 
the  lien  docket  for  the  purpose  of  determining  which  of  the 
claims,  as  filed  with  the  clerk,  is  entitled  to  priority  in  the  appli- 
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cation  of  the  moneys  in  his  hands  arising  from  a  sale  of  the  inter- 
est of  the  owner  in  the  property  on  which  such  claims  are  a  lien. 
The  question  of  priority  of  the  respective  liens  is  a  question  for 
the  court,  and  its  determination  forms  a  part  of  the  judgment  in 
the  action.     See  Laws  of  1873,  ch.  489,  §  15.' 

The  statute  makes  no  provision  for  the  disposition  of  surplus 
■moneys  remaining  in  the  hands  of  the  officer  after  the  sale  of  the 
owner' s  interest  and  the  satisfaction  of  the  execution  on  which 
the  sale  was  made.  The  officer  would  no  doubt  be  justified  in 
disposing  of  the  surplus  in  the  same  manner  as  on  a  sale  under 
an  ordinary  execution. 

Section  10.  Judgment  for  deficiency.  "  When  any  action  is 
brought  in  the  supreme  court  or  county  court  .under  the  provis- 
ions of  this  act,  the  court  shall  have  power  to  direct  that  judg- 
ment be  entered  for  any  deficiency  remaining  after  the  enforce- 
ment of  the  judgment  originally  rendered  in  such  action  against 
the  owner  or  other  party  interested  in  said  premises  affected 
thereby,  and  may  issue  execution  against  other  property,  real 
or  personal,  of  such  owner  or  party  interested  as  aforesaid." 
Laws  of  1873,  ch.  489,  §  24. 

Section  11.  AppeaL  The  statute  provides  that,  "after  a  judg- 
ment shall  have  been  rendered  in  pursuance  of  the  provisions  of 
this  act,  either  party  may  appeal  therefrom  in  the  same  manner 
and  within  the  time  appeals  may  now  be  taken  in  actions  for  the 
recovery  of  money  arising  on  contract,  and  said  appeal  shall  be 
thereafter  heard,  governed  and  determined,  with  like  costs  and 
disbursements,  and  the  judgment  thereon  enforced  in  the  same 
manner  as  judgments  on  appeal  are  now  enforced  and  collected. 

Such  appeal  shall  be  had  and  taken  only  in  the  proceeding  or 
action  wherein  judgment  shall  be  given  or  rendered,  but  such 
appeal  shall  not  be  operative  as  a  stay  of  proceedings,  or  in  any 
manner  to  affect  the  foreclosure  or  action  of  any  other  claimant 
or  claimants  then  pending.  Laws  of  1873,  ch.  489,  §  23,  See 
Moran  v.  Chase,  52  N.  Y.  (7  Sick.)  346. 

ARTICLE  V. 

DURATION'   OF  LIBK. 

Section  1.  In  general.  The  statute  provides  that  "every  lien 
created  under  the  provisions  of  this  act  shall  continue  until  the 
expiration  of  one  year,  unless  sooner  discharged  by  the  court  or 
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some  legal  act  of  the  elaimant  in  the  proceedings  ;  but  if,  within 
silch  year,  proceedings  are  commenced  under  this  act  to  enforce 
or  foreclose  such  lien,  then  such  lien  shall  continue  until  judg- 
ment is  rendered  thereon,  and  for  one  year  thereafter  ;  such  lien 
shall  also  continue  during  the  pendency  of  an  appeal,  and  for 
one  year  after  the  determination  thereof.  When  a  judgment  is 
rendered  as  aforesaid,  it  may  be  docketed  in  any  county  of  this. 
State  and  enforced,  as  if  obtained  in  an  action  in  a  court  of 
record." 

ARTICLE  VI. 

LIEKS,   HOW   DISCHAKQED. 

a.  In  general.  "  All  liens  created  under  this  act  may  be  dis- 
charged as  follows : 

First.  By  filing  with  the  county  clerk  a  certificate  of  the 
claimant,  or  his  successor  in  interest,  acknowledged  or  proved 
in  the  same  manner  as  a  conveyance  of  real  estate,  stating  that 
the  Hen  has  been  paid  or  discharged. 

Second.  By  depositing  with  the  clerk  of  the  court  a  sum  of 
money  equal  to  double  the  amount  claimed,  which  money  shall 
thereupon  be  held  subject  to  the  determination  of  the  lien. 

Third.  By  an  entry  of  the  county  clerk  made  in  the  book  of 
liens,  that  the  proceedings,  on  the  part  of  the  claimant,  have  been 
dismissed  by  the  court  in  which  it  is  brought,  or  a  judgment 
rendered  against  the  said  claimant. 

By  an  affidavit  of  the  service  of  a  notice,  from  the  owner  or 
party  in  interest,  as  aforesaid,  or  his  or  their  agent,  attorney, 
contractor  or  sub-contractor,  to  the  claimant  requiring  such 
claimant  to  commence  an  action  for  the  enforcement  of  his  lien, 
and  the  failure  of  said  claimant  to  commence  an  action  as  pro- 
vided by  section  20  of  this  act."  Laws  of  1873,  ch.  489,  §  23. 
See  MusMitt  v.  Silverman,  50  N.  Y.  (5  Sick.")  360. 


CHAPTER  XVI. 

SUMMARY  PEOCEEDINGS. 
AETICLE    I. 

TO   REMOVE   TEITAN'TS    AKD    OTHERS. 

Section  1.  To  what  cases  the  remedy  applies. 

a.  Character  of  the  tenancy.  As  a  remedy  for  the  removal  of 
tenants  and  others,  in  certain  cases,  summary  proceedings  were 
authorized  by  statute  in  1820  (see  Laws  of  1820,  ch.  194) ;  pre- 
vious to  which  time  the  only  remedy  in  such  cases  was  by  action. 
The  provisions  of  the  act  of  1820,  in  a  modified  form,  were  subse- 
quently incorporated  into  the  Eevised  Statutes.  See  2  R.  S.  512 
(528).  Yarious  amendments  since  made,  from  time  to  time,  have 
considerably  modified  the  remedy ;  extending  it  to  cases  not 
originally  contemplated,  and  rendering  it  more  eflicacious  in  all 
cases  in  which  it  may  be  resorted  to.  See  Laws  of  1849,  ch.  193  ; 
1850,  ch.  144,  §  40  ;  1851,  ch.  460 ;  1857,  ch.  684  ;  1863,  ch.  189  ; 
1866,  ch.  754 ;  1868,  ch.  764. 

It  may  be  remarked,  with  regard  to  these  various  statutory 
provisions  relating  to  summary  proceedings  to  remove  tenants 
and  others,  that  being  in  derogation  of  the  common  law,  they 
are  to  be  strictly  construed ;  and  the  proceedings  under  them 
must  be  conducted  strictly  in  accordance  with  the  statute.  Camp- 
bell Y.Mallory,  22  How.  183;  Hill  v.  8tocJcing,.Q  Hill,  314; 
Miner  v.  Burling,  32  Barb.  540. 

It  may  also  be  remarked,  that  these  summary  proceedings  are 
not  civil  actions  within  the  meaning  of  the  Code.  The  People  v. 
Hamilton,  39  N.  T.  (12  Tiff.)  107  ;  S.  C,  6  Trans.  App.  219.  Nor 
were  they  so  before  the  passage  of  the  Code.  Hyatt  v.  Seeley, 
11  N.  Y.  (1  Kern.)  52.  See  Miner  v.  Burling,  32  Barb.  540  ; 
Williams  v.  Bigelow,  11  How.  83  ;  HavilandY.  White,  7  id.  154  ; 
The  People  v.  Willis,  5  Abb.  205. 

Any  tenant  or  lessee  at  will,  or  at  sufferance,  or  for  part  of  a 
year,  or  for  one  or  more  years,  of  any  houses,  lands  or  tene- 
ments ;  and  the  assigns,  under  tenants,  or  legal  representatives 
of  such  tenant  of  lessee,  may  be  removed  from  such  premises  by 
summary  proceedings  in  the  cases  and  in  the  manner  prescribed 
Vol.  v.  — 62 
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Where  tenant  holds  over  after  the  expiration  of  his  term. 

by  statute,  and  which  will  be  hereafter  noticed.  See  2  R.  S.  513 
(529),  §  28.  But  to  authorize  a  resort  to  these  proceedings  for  the 
recovery  of  the  possession  of  land  (except  in  a  few  cases  which 
wUl  be  noticed  in  their  proper  place),  it  must  be  shown  that  the 
relation  of  landlord  and  tenant  exists  or  has  existed  between  the 
parties,  or  between  those  under  whom  they  hold  ;  and  it  must 
appear  that  such  relation  is  conventional,  or  created  by  agree- 
ment, and  not  by  mere  operation  of  law.  Benjamin  v.  Ben- 
jamin, 5  ]Sr._  Y.  (1  Seld.)  383;  People  v.  Hovey,  4  Lans.  86; 
People  V.  Simpson,  37  Barb.  432;  S.  C,  23  How.  481  ;  14  Abb. 
457  ;  S.  C.  affirmed,  28  J^.  Y.  (1  Tiff.)  55  ;  25  How.  573,  n. ;  Sims 
Y.  Humphrey,  4  Denio,  185  ;  Evertson  v.  Sutton,  5  Wend.  281 ; 
Poach  V.  Cosine,  9  id.  227 ;  Wright  v.  Mosher,  16  How.  454 ; 
Mussell  V.  Russell,  32  id.  400.  The  relation  of  landlord  and 
tenant  does  not  necessarily  exist  in  many  cases  where  the  legal 
ownership  is  in  one  person  and  the  possession,  in  another, 
although  by  the  express  compact  of  the  parties.  Taylor' s  Land, 
and  Ten.,  §  720.  It  can  only  arise  where  he  who  is  in  possession 
has,  by  some  act  or  agreement,  recognized  the  other  as  his  lessor, 
or  landlord,  and  taken  upon  himself  the  character  of  a  tenant 
tinder  him,  so  that  he  is  not  at  liberty  afterward  to  dispute  his 
title.  Benjamin  v.  Benjamin,  5  N.  Y.  (1  Seld.)  383.  And  it  is 
only  where  the  tenancy  is  of  this  character  that  the  statutory 
remedy  in  favor  of  a  landlord  or  lessor  can  properly  be  resorted 
to.  lb. 

The  relation  of  landlord  and  tenant  in  the  strict  technical  sense 
exists  between  the  lessee  or  his  assignee,  and  the  assignee  or 
grantee  of  the  lessor,  provided  there  was  a  conventional  relation 
between  the  original  parties.  Birdsall  v.  Phillips,  17  Wend. 
464  ;  2  R.  S.  513  (529),  §  28  ;  Miller  v.  Levi,  44  N.  Y.  (5  Hand) 
489. 

A  judgment  debtor,  continuing  in  the  possession  of  real  estate 
after  title  thereto  has  been  perfected  under  a  sale  on  the  execu- 
tion against  him,  is  a  tenant  within  the  meaning  of  the  statute 
authorizing  summary  proceedings  to  recover  the  possession  of 
land.     SpraTcer  v.  QooTi,  16  IST.  Y.  (2  Smith)  567. 

5.  Where  tenant  holds  over  after  the  expiration  of  his  term. 
The  first  case  to  be  noticed,  in  which  the  remedy  by  supplemen- 
tary proceedings  may  be  applied,  is  "  where  such  person  (tenant 
or  lessee  at  will,  etc.)  shaU  hold  over  and  continue  in  posses- 
sion of  the  demised  premises,  or  any  part  thereof,  after  the  ex- 
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piration  of  Ms  term,  without  the  permission  of  the  landlord." 
2  R.  S.  513  (529),  §  28,  sub.  1. 

The  character  of  the  tenancy  in  this  case  must  be  that  above 
described ;  and  if  there  is  any  other  question  than  such  as  relates 
to  the  tenancy  and  the  holding  over  to  be  litigated  between  the 
parties,  recourse  must  be  had  to  an  action,  and  not  to  the  remedy 
by  summary  proceedings.  Benjamin  v.  Benjamin,  5  N.  Y. 
(1  Seld.)  383  ;  People  v.  Simpson  28  N.  Y.  (1  Tiff.)  55  ;  affirming 
S.  C,  37  Barb.  432  ;  23  How.  481 ;  14  Abb.  457. 

A  tenancy  from  year  to  year  is  a  tenancy  for  one  or  more 
years  ;  hence,  a  tenant  from  year  to  year  may,  after  the  expira- 
tion of  his  term,  that  is,  at  the  expiration  of  each  year  he  holds 
over  the  original  term,  be  proceeded  against  in  a  summary  man- 
ner for  his  removal  from  the  premises,  without  any  notice  to 
quit.  Park  v.  Castle,  19  How.  29.  See  Smith  v.  Littlefield,  51 
N.  Y.  (6  Sick.)  539. 

Where  the  owner  agrees  that  his  creditor  may  occupy  prem- 
ises belonging  to  him,  for  the  term  of  one  year,  and  until  he  pays 
a  mortgage  which  the  creditor  holds  against  him,  the  relation  of 
landlord  and  tenant  is  thus  created  between  the  parties  ;  and  on 
payment  of  the  money,  after  the  first  year,  and  refusal  of  the 
creditor  to  yield  up  the  possession,  the  owner  may  properly  re- 
sort to  summary  proceedings  against  the  creditor  to  obtain  pos- 
session. Hunt  V.  ComstocJc,  15  Wend.  665.  So,  where  a  party 
enters  into  the  possession  of  premises  under  an  agreement  to 
accept  a  lease  for  twenty  months,  and  subsequently  refuses  to 
accept  the  lease,  he  becomes,  by  such  refusal,  a  tenant  at  will,  or 
by  sufferance,  and  may  be  proceeded  against  summarily,  under 
the  statute.  Anderson  v.  Prindle,  23  Wend.  616.  See  Peoples. 
Kelsey,  38  Barb.  269  ;  S.  C,  14  Abb.  372. 

A  provision  in  a  lease  that  the  lessor  may  "  terminate  the  lease 
at  the  end  of  any  year,  by  giving  sixty  days'  previous  notice,  in 
case  he  should  sell  or  desire  to  rebuild,"  is  not  a  condition,  but 
a  limitation,  and  the  term  expires  by  force  of  a  sale  and  notice, 
in  sixty  days  thereafter,  without  any  further  act  on  the  part  of  the 
lessor  ;  and  if  the  tenant  retains  possession,  after  the  sixty  days 
elapse,  it  is  such  a  holding  over  after  the  expiration  of  the  term, 
within  the  provisions  of  the  Revised  Statutes,  as  will  give  juris- 
diction in  summary  proceedings  for  his  removal.  Miller  v.  Levi, 
44  N.  Y.  (5  Hand)  489. 

An  agreement  entered  into  for  the  occupation  and  working  a 
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farm  on  shares  does  not  create  the  relation  of  landlord  and  ten- 
ant, and  is  entirely  insufficient  to  authorize  a  resort  to  summary 
proceedings  in  case  of  a  holding  over.  Russell  v.  Russell,  32 
How.  400  ;  WrigM  v.  MosTier,  16  id.  454 ;  Oakley  v.  ScJioon- 
maker,  15  Wend.  226 ;  Putnam  v.  Wise,  1  Hill,  234.  But  see 
Laws  1874,  ch.  471.  So,  in  a  contract  for  the  conditional  sale 
and  purchase  of  real  estate,  where  the  purchaser  makes  default 
in  payment,  and  having  possession,  holds  over  after  notice  and 
demand,  the  relation  of  landlord  and  tenant  does  not  exist,  so 
as  to  entitle  a  party  to  this  remedy.  Williams  v.  Bigelow,  11 
How.  83  ;  Burnett  v.  Scrihner,  16  Barb.  621.  And  generally 
this  remedy  has  no  application  where  the  relation  of  landlord 
and  tenant  is  created  merely  by  operation  of  law.  lb.  See 
Keneda  v.  Gardner,  3  Barb.  589  ;  Dolittle  v.  Eddy,  1  id.  74  ; 
Livingston  v.  Tanner,  14  N.  Y.  (4  Kern.)  64 ;  reversing  S.  C, 
12  Barb.  481 ;  Carlisle y.  McUall,  1  Hilt. 399  ;  Peoples.  Simpson, 
14  Abb.  457,  and  notes. 

Summary  proceedings  cannot  be  instituted  under  the  statute, 
on  the  ground  of  the  expiration  of  the  term  by  forfeiture.  The 
expiration  of  the  term  intended  by  the  statute  is  expiration  by 
lapse  of  time.-  Oakley  v.  ScTioonmaker,  15  Wend.  226;  Beach 
V.  Nixon,  9  N.  Y.  (5  Seld.)  35,  37. 

Where,  previous  to  the  expiration  of  his  lease,  a  tenant  aban- 
doned the  demised  premises,  and  possession  thereof  was  taken 
without  his  privity  or  consent  by  another,  it  was  held,  that  no 
such  relation  of  landlord  and  tenant  arose  from  the  occupancy 
of  the  latter,  between  him  and  the  lessor,  as  authorized  a  removal 
for  holding  over  after  the  term  of  the  lease,  by  summary  pro- 
ceedings under  the  statute.     People  v.  Hovey,  4  Lans.  86. 

c.  Where  tenant  has  made  default  in  the  payment  of  rent. 
The  second  case,  in  which  the  statutory  remedy  may  be  resorted 
to  for  the  removal  of  a  tenant,  is  where  such  tenant  shall  hold 
over,  without  the  permission  of  the  landlord,  after  any  default 
in  the  payment  of  rent,  pursuant  to  the  agreement  under  which 
the  premises  are  held.  2  R.  S.  513  (529),  §28,  sub.  2.  To  entitle 
the  landlord  to  the  remedy  in  this  case,  it  must  be  made  to 
appear,  not  only  that  such  holding  over  is  without  his  permis- 
sion, but  that  the  tenant  holds  the  premises  under  the  agreement 
pursuant  to  which  the  rent  is  claimed  to  be  due  at  the  time  the 
proceedings  are  instituted.  If  the  tenant  is  then  holding  under 
some  new  agreement  with  the  landlord,  he  cannot  be  dispossessed 
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under  the  statute,  on  the  ground  that  he  is  in  default  ifn  the  pay- 
ment of  rent  under  a  prior  agreement.  Burnett  v.  Scribner,  16 
Barb.  621. 

The  failure  of  a  tenant  to  pay  the  taxes  which  he  has  cove- 
nanted to  pay  as  one  of  the  conditions  of  his  lease,  in  addition 
to  the  rent  reserved,  does  not  authorize  summary  proceedings  to 
dispossess  him  as  for  non-payment  of  rent.  The  People  v. 
Swayze,  15  Abb.  432.  And,  after  distraining  for  rent  in  arrear, 
though  the  distress  be  insufficient  to  satisfy  the  rent,  the  landlord 
is  not  at  liberty  to  institute  summary  proceedings  for  the  removal 
of  the  tenant  from  the  demised  premises.  Wilder  v.  EwbanTc, 
21  Wend.  587 ;  JacTcson  v.  Sheldon,  5  Cow.  448.  Nor  can  he 
resort  to  such  proceedings,  if  he  receive  rent  due  at  a  subsequent 
quarter.  Prindle  v.  Anderson,  19  Wend.  391 ;  S.  C.  affirmed, 
23  id.  616. 

Where  the  lease  contains  a  provision  that,  in.  case  of  a  violation 
of  any  of  its  conditions,  the  relation  of  landlord  and  tenant,  at 
the  option  of  the  former,  shaU  wholly  cease,  and  the  landlord 
shall  be  entitled  to  and  recover  immediate  possession  of  the 
premises,  under  the  statute  for  holding  over  after  the  expiration 
of  the  term'  (2  R.  S.  513,  §  28,  sub.  1),  without  any  notice  other 
than  by  the  usual  summons,  default  in  the  payment  of  rent  does 
not  constitute  such  a  holding  over  as  to  authorize  summary  pro- 
ceedings to  recover  the  premises.  Such  clause  in  the  lease 
creates  a  condition  only,  and  not  a  conditional  limitation,  and 
the  estate  is  not  absolutely  determined  by  the  breach.  Beach  v. 
Mxon,  9  N.  Y.  (5  Seld.)  35.  See  Miller  v.  Levi,  44  N.  Y.  (5 
Hand)  489. 

The  eviction  of  a  tenant  by  summary  proceedings,  for  non- 
payment of  rent,  does  not  discharge  him  from  the  payment  of 
rent  or  other  obligations  already  accrued.  The  lease  is  only 
annulled  as  to  future  rights  and  liabilities,  and  an  action  for 
breaches  of  covenant  already  incurred  is  maintainable.  Johnson 
V.  Oppenheim,  55  N.  Y.  (10  Sick.)  280. 

d.  Where  tenant  has  taken  the  benefit  of  any  insolvent  act,  etc. 
The  remedy  by  summary  proceedings  may,  also,  be  properly 
adopted,  where  the  tenant  or  lessee  of  a  term  of  three  years  or 
less  shall  have  taken  the  benefit  of  any  insolvent  act,  or  been 
discharged  under  any  act  for  the  relief  of  his  person  from  imprison- 
ment during  such  term.     2  R.  S.  513  (529),  §  28,  sub.  3. 

e.  Heal  estate  sold  pursuant  to  mortgage  foreclosure.    By  a 
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recent  amendment  of  the  statute,  any  person  holding  over  and 
continuing  in  possession  of  any  real  estate  which  has  been  sold 
pursuant  to  the  foreclosure  of  a  mortgage  thereon  may  be 
removed  by  summary  proceedings.  2  R.  S.  513  (529),  §  28,  sub. 
4,  as  amended  by  Laws  1874,  ch.  208. 

f.  Where  'premises  have  been  sold  under  an  execution.  Where 
any  person  shall  hold  over  and  continue  in  possession  of  any 
real  estate  which  shall  have  been  sold  by  virtue  of  an  execution 
against  such  person,  after  a  title  under  such  sale  shall  have  been 
perfected,  summary  proceedings  may  be  resorted  to  for  his 
removal.  2  R.  S.  5J  3  (529),  §  28,  sub.  4.  And,  to  warrant  such 
proceedings,  the  conventional  relation  of  landlord  and  tenant, 
created  by  agreement,  need  not,  of  course,  exist  between  the  par- 
ties in  this  case.  Nevertheless,  the  person  holding  over  is  a  ten- 
ant within  the  meaning  of  that  word,  as  used  in  the  statute,  and 
he  is  entitled  to  deny  the  facts  upon  which  the  summons  against 
him  was  issued,  and  to  have  a  trial  by  jury.  Spraker  v.  CooTc, 
16  N.  Y.  (2  Smith)  567.  So,  if  the  proceedings  are  had  before  a 
justice  of  the  peace,  and  the  debtor  appeals  from  the  justice's 
judgment,  he  is  also  entitled  to  stay  the  issuing  of  a  warrant  to 
remove  him,  by  giving  the  undertaking  or  bond  .prescribed  by 
statute.     Laws  of  1849,  ch.  193,  §  5.  lb. 

The  remedy  by  summary  proceedings  in  this  case  is  not  limited 
to  the  purchaser  at  the  sale,  but  application  for  it  may  be  made 
by  any  person  in  whom  the  title  is  at  the  time  of  the  application. 
Brown  v.  Betts,  18  Wend.  29.  And,  in  this  proceeding,  the 
regularity  and  validity  of  the  judgment  are  not  to  be  inquired 
into  ;  nor  whether  the  purchaser  was  a  bona  fide  purchaser.  If 
the  judgment  and  execution  are  regular  upon  their  face,  and 
the  applicant  shows  a  title  under  them,  it  is  sufficient.  lb. 

The  remedy  given  by  the  statute  for  the  removal  of  a  person 
who  holds  over  in  the  possession  of  real  estate  after  a  sale  upon 
an  execution  is  applicable,  not  only  to  the  judgment  debtor,  but 
also  to  all  who  hold  under  him,  under  pretense  of  title  acquired 
posterior  to  the  judgment.  Birdsall  v.  Phillips,  17  Wend.  464, 
474 ;  HalleribecTc  v.  Garner,  20  Wend.  22.  But,  to  justify  pro- 
ceedings against  a  third  person,  the  fact  that  he  entered  under 
title  so  subsequently  acquired  must  be  distinctly  alleged,  or  the 
proceeding  wUl  be  quashed.  lb. 

g.  Where  the  premises  have  been  sold  for  non-payment  of 
taxes.  In  the  city  of  Brooklyn,  the  grantee  of  lands  sold  for  taxes 


SUMMARY  PROCEEDINGS.  415 

Wliere  the  tenant  occupies  premises  for  illegal  purposes. 

is  entitled  to  obtain  possession  of  the  same  by  summary  proceed- 
ings, in  the  same  manner  as  is  provided  by  statute  for  the  remo- 
val of  persons  who  hold  over  or  continue  in  possession  of  real 
estate  sold  by  virtue  of  an  execution.  Laws  of  1850,  ch.  144,  p. 
285,  §  40. 

Ti.  Where  the  tenant  occupies  premises  for  illegal  purposes. 
By  an  amendment  of  the  statute  in  1868,  provision  is  made  for 
the  summary  removal  (on  application  of  the  owner  or  landlord 
of  the  premises,  or  of  any  neighboring  owner  or  tenant)  of  keep- 
ers of  bawdy  houses,  or  houses  of  assignation  for  lewd  persons. 
See  Laws  of  1868,  ch,  764,  which  prescribes  the  practice  in  such 
cases. 

A  recent  statute  also  provides  that,  "  whenever  the  lessee  or 
occupant,  other  than  the  owner,  of  any  building  or  premises  shall 
use  or  occupy  the  same,  or  any  part  thereof,  for  any  illegal  trade, 
manufacture  or  other  business,  the  lease  or  agreement  for  the 
letting  or  occupancy  of  such  building  or  premises  shall  there- 
upon become  void,  and  the  landlord  of  such  lessee  or  occupant 
may  enter  upon  the  premises  so  let  or  occupied,  and  shall  have 
the  same  remedies  to  recover  possession  thereof  as  are  given  by 
law  in  the  case  of  a  tenant  holding  over  after  the  expiration  of 
his  lease."     Laws  of  1873,  ch.  583,  §  1. 

i.  Where  the  Tceeper  of  the  poor-house  refuses  to  surrender 
possession  on  demand.  In  such  case,  power  is  given  by  statute 
to  the  superintendent  or  superintendents  to  remove  said  keeper 
from  such  poor-house,  by  summary  proceedings,  as  prescribed 
by  the  Revised  Statutes,  to  recover  possession  of  land  in  other 
cases,  so  far  as  the  same  are  applicable.  Laws  of  1862,  ch.  298. 
See  lb.,  as  to  the  affidavit  of  the  superintendent  in  such  case. 

j.  Against  persons  cultivating  land  on  shares.  A  recent 
amendment  provides  that,  "when  any  person  shall  hold  over 
and  continue  in  possession  of  any  real  estate  occupied  or  held 
by  him,  under  an  agreement  with  the  owner  to  occupy  and  cul- 
tivate the  same  upon  shares,  or  for  a  share  of  the  crops,  after  the 
expiration  of  the  time  fixed  in  the  agreement  for  such  occupancy, 
without  the  permission  of  the  other  party  to  said  agreement,  his 
heirs  or  assigns,"  resort  may  be  had  to  summary  proceedings 
under  the  statute  for  his  removal.  2  R:  S.  513  (529),  §  28,  sub.  5, 
as  amended  by  Laws  1874,  ch.  471. 

Section  2.  Who  may  maintain  the  proceeding. 

a.  Landlord  or  owner.     Where  the  original  landlord  or  lessor 
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, , 

is  the  owner  of  the  premises,  he  is  the  proper  party  to  institute 
the  proceedings  for  the  removal  of  the  tenant.  The  statute  fur- 
ther provides  that  the  grantees  of  any  demised  lands,  tenements, 
rents  or  other  hereditaments,  or  of  the  reversion  thereof,  the 
assignees  of  the  lessor  of  any  demise,  and  the  heirs  and  personal 
representatives  of  the  lessor,  grantee  or  assignee,  shall  have  the 
same  remedies,  by  entry,  action,  distress,  or  otherwise,  for  the 
non-performance  of  any  agreement  contained  in-  the  lease  so 
assigned,  or  for  the  recovery  of  any  rent,  or  for  the  doing  of  any 
waste  or  other  cause  of  forfeiture,  as  their  grantor  or  lessor  had, 
or  might  have  had,  if  such  reversion  had  remained  in  such  lessor 
or  grantor.  1  R.  S.  747  (698),  §  23.  See  Laws  of  1846,  ch.  274, 
§  3 ;  see,  also.  Van  Rensselaer  v.  Hays,  19  N.  Y.  (5  Smith)  68, 
82  ;  Gruger  v.  McLaury,  41  N.  Y.  (2  Hand)  219 ;  affirming  S.  C, 
51  Barb.  642  ;  Lyon  v.  Adde,  63  id.  89. 

Where  any  lands  or  tenements  shall  be  occupied  by  a  tenant, 
a  conveyance  thereof,  or  of  the  rents  or  profits,  or  of  any  other 
interest  therein,  by  the  landlord  of  such  tenant,  shall  be  valid 
without  any  attornment  of  such  tenant  to  the  grantee ;  but  the 
payment  of  rent  to  such  grantor,  by  his  tenant  before  notice  of 
the  grant,  shall  be  binding  upon  such  grantee  ;  and  such  tenant 
shall  not  be  Uable  to  such  grantee  for  any  breach  of  the  condi- 
tion of  the  demise  untU  he  shall  have  had  notice  of  such  grant. 
1 R.  S.  739  (690),  §  146.  See  Moffatt  v.  Smith,  4  N.  Y.  (4  Comst.) 
126  ;  Emrtson  v.  Sawyer,  2  Wend.  507. 

When  any  house  or  other  real  property  is  used  or  occupied 
as  a  bawdy  house,  or  house  of  assignation  for  lewd  persons, 
application  for  process  to  dispossess  the  keepers  of  such  house 
may  be  made  by.  the  owner  or  landlord  thereof.  Laws  of  1868, 
ch.  764,  §  1,  amending  §  55  of  the  R.  S.  And  whenever  any 
building  or  premises  is  used  or  occupied  for  any  illegal  trade, 
etc.,  by  the  lessee  or  occupant  thereof  other  than  the  owner,  pro- 
ceedings to  recover  possession  may  be  instituted  by  the  landlord 
of  such  lessee  or  occupant.    Laws  of  1873,  ch.  583,  §  1. 

Application  for  process  to  remove  a  person  holding  over  after 
title  to  the  premises  has  become  perfect  under  a  sale  on  execu- 
tion, may  be  made  by  any  pierson  in  whom  the  title  is  at  the 
time  of  the  application.  The  remedy,  in  such  case,  is  not  limited 
to  the  purchaser  at  the  sale.    Browny.  Beits,  13  Wend.  29. 

It  is  held,  that  where  premises  owned  by  two  persons  are 
leased  by  them  jointly  as  landlords,  and  subsequently  one  of 
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Adjoining  owner  or  tenant  —  Superintendent  of  tlie  poor. 
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them  becomes  sole  owner  of  the  property  and  of  the  rents,  by 
purchase  of  the  other's  interest,  he  may  demand  the  whole 
rent ;  and  in  case  of  non-payment,  may  institute  proceedings  in 
his  own  name,  for  the  dispossession  of  the  tenant.  Oriffin  y.. 
OlarTi,  33  Barb.  46. 

Where  there  was  a  parol  lease  by  a  landlord,  of  a  part  of  the 
premises  to  a  monthly  tenant,  and  subsequently  a  lease  was 
given  by  the  landlord  to  another  tenant  for  the  whole  premises, 
to  commence  on  the  first  day  of  May  thereafter,  giving  notice, 
at  the  same  time,  to  the  monthly  tenant,  that  his  term  would  ex- 
pire at  that  date,  it  was  held,  that  the  landlord,  and  not  his 
lessee,  was  the  proper  person  to  institute  proceedings  for  the 
recovery  of  possession  of  the  premises,  by  reason  of  the  monthly 
tenant  holding  over  after  the  first  of  May.  Imbert  v.  Hallock,  23 
How.  456. 

h.  Adjoining  owner,  or  tenant.  When  any  house  or  other 
real  property  is  used  or  occupied  as  a  bawdy  house,  or  house  of 
assignation  for  lewd  persons,  and  the  owner  or  landlord  thereof, 
after  djie  notice,  neglects  or  refuses  to  make  application  for  pro- 
cess to  dispossess  the  keepers  of  such  house,  application  there- 
for may  be  made  by  any  owner  or  tenant  of  real  property  in  the 
immediate  neighborhood.     Laws  of  1868,  ch.  764,  §§  55,  61. 

c.  Superintendent  of  the  poor.  The  superintendent  of  the 
poor  may  institute  summary  proceedings  against  the  keeper  of 
the  poor-house,  when  such  keeper  refuses  to  leave  the  same,  on 
demand  of  possession  by  the  s,uperintendent.  Laws  of  1862, 
ch.  298,  p.  500. 

d. '  The  grantee  of  conveyance  under  tax  sale.  The  grantee  of 
lands  sold  for  taxes,  in  the  city  of  Brooklyn,  is  entitled  to  insti- 
tute proceedings  under  the  statute  to  recover  the  possession  of 
such  lands,  the  same  as  in  cases  of  sales  on  execution.  Laws 
of  1850,  ch.  144,  §  40,  p.  285. 

Section  3.  Against  whom  the  proceeding  may  be  maintained. 
The  remedy  by  summary  proceedings  may  be  maintained  against 
any  tenant  or  lessee  at  will,  or  at  suff'erance,  or  for  any  part  of  a 
year,  or  for  one  or  more  years,  of  any  houses,  land  or  tenements, 
or  against  the  assigns,  under-tenants,  or  legal  representatives  of 
such  tenant  or  lessee.  2  R.  S.  512  (529),  §  28.  The  proceeding 
may  be  also  instituted  against  the  keeper  of  the  poor-house. 
Laws  of  1862,  ch.  298.     See  Laws  of  1874,  ch.  208,  p.  471. 

Under  the  provisions  of  the  Revised  Statutes,  for  the  summary 
Vol.  v.  — 53 
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Before  whom  proceedings  may  be  had. 

dispossession  of  tenants,  a  tenancy  from  year  to  year  is  con- 
strued to  be  a  tenancy  for  "  one,or  more  years."  ParTc  v.  Qastle, 
19  How.  29 ;  or  a  tenancy  "at  will,"  Prouty  v.  Prouty,  3  Code 
R.  161  ;  S.  C.,  5  How.  81 ;  hence,  tenants  from  year  to  year  may 
be  removed  under  the  statute.  lb. 

A  wharf  or  piei,  which  has  been  reclaimed  from  tide  water  by 
embankment,  or  by  raising  the  bottom  with  earth,  stone  or  other 
material,  is  held  to  be  a  "  tenement"  within  the  meaning  of  the 
statute.     People  v.  Kelsey,  38  Barb.  269  :  S.  C,  14  Abb.  372. 

Section  4.  Before  whom  proceedings  may  be  had.  The  pro- 
ceedings for  the  removal  of  thfe  tenant  or  party  in  possession  may 
be  had  before  any  judge  of  the  county  courts  of  the  county,  or 
any  justice  of  the  peace  of  the  city  or  town,  where  the  premises 
are  situated,  or  before  any  mayor  or  recorder  of  the  city,  where 
such  premises  are  situated  ;  or  in  the  city  of  New  York,  before 
the  mayor,  recorder,  city  judge,  any  justice  of  the  marine  court, 
or  before  any  one  of  the  justices  of  the  district  courts  of  that 
city.  See  2  R.  S.  512  (529),  §  28 ;  Laws  of  1849,  ch.  193,  §  1,  p. 
291  ;  Laws  of  1852,  ch.  324,  p.  471 ;  Laws  of  1857,  ch..  344,  § 
77,  p.  727  ;  Laws  of  1850,  ch.  205,  §  4,  p.  388 ;  Laws  of  1863, 
ch.  189,  p.  328 ;  see,  also,  Marry  v.  James,  37  How.  52 ;  S.  C, 
2  Daly,  437  ;  Carlisle  v.  McCall,  1  Hilt.  399  ;  OilUlan  v.  Spratt, 
8  Abb.  ]Sr.  S.  13  ;  People  v.  Russell,  19  Abb.  136  ;  S.  C,  29 How. 
176  ;  People  v.  Willis,  5  Abb.  205  ;  Mclntyre  v.  Hernandez,  7 
Abb.  ]Sr.  S.  214  ;  S.  C,  39  How.  121. 

The  proceeding  may  also  b^  had  before  any  justice  of  the 
superior  court  of  the  city  of  Buffalo,  when  the  premises  are  sit- 
uated within  that  city.  Laws  of  1857,  ch.  361,  §  25,  p.  754  ;  and 
before  the  city  judge  of  the  city  of  Brooklyn,  when  the  prem- 
ises are  situated  within  the  county  of  Kings.  Laws  of  1849,  ch. 
125,  §  26  ;  Laws  of  1870,  ch.  470,  §§  4,  26. 

Where  the  proceedings  are  commenced  before  a  j  ustice  of  the 
district  courts  in  the  city  of  New  York,  it  is  necessary  to  make 
the  application  to  a  justice  of  the  district  court,  in  that  district 
where  the  premises  are  situated.  Laws  of  1863,  ch.  189.  And 
in  such  case,  the  proceedings  may  be  continued  before  any  other 
justice  having  jurisdiction  of  the  subject-matter  in  that  city, 
the  same  as  though  they  had  originally  been  commenced  before 
him.  Laws  of  1857,  ch.  344,  §  78.  So,  where  the  proceedings 
are  commenced  before  a  justice  of  the  superior  court  of  the  city 
of  Buffalo,  they  may  be  continued  with  the  like  effect,  before 
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Proceedings  before  applying  for  a  warrant. 

any  other  justice  of  tliat  court.   Id. ,  ch.  361,  §  25.     See  Carlisle 
V.  McOall,  1  HUt.  399. 
Section  5.   Proceedings  before  applying  for  warrant. 

a.  Demand  of  rent,  or  notice  to  pay.  Before  a  summary  pro- 
ceeding for  tlie  recovery  of  the  possession  of  premises  for  the 
non-payment  of  rent  can  be  instituted,  the  statiite  requires  that 
"a  demand  of  such  rent  shall  have  been  made,  or  three  days' 
notice  in  writing  requiring  the  payment  of  such  rent  or  the  pos- 
session of  the  premises,"  shall  have  been  served  in  the  manner 
prescribed  by  the  statute.     2  R.  S.  512  (529),  §  28,  sub.  2. 

The  demand  mentioned  in  the  statute  is  construed  to  mean  a 
personal  demand,  as  distinguished  from  a  notice  in  vrriting. 
The  People  v.  Gross,  50  Barb.  231  ;  and  vrhere  a  demand  of  the 
rent  is  properly  made,  no  necessity  for  serving  a  notice  exists. 
Rogers  v.  Lynds,  14  Wend.  172. 

The  time  when,  and  the  manner  -in  which,  the  demand  of  the 
rent  is  to  be  made  is  not  pointed  out  in  the  statute,  and  the 
absence  of  any  such  provisions  would  indicate  that  a  common- 
law  demand  of  the  rent  was  intended.  If  this  be  so,  then  aU 
the  niceties  of  the  common  law,  with  respect  to  the  demand, 
must  be  complied  with.  The  demand  must  be  of  the  precise 
rent  due.  It  must  be  made  precisely  upon  the  day  when  the 
rent  is  due  and  payable,  and  made  a  convenient  time  before  sun- 
set. It  must  be  made  on  the  land  and  at  the  most  notorious 
place  upon  it,  unless  a  place  is  appointed  where  the  rent  is  paya- 
ble ;  in  which  case  the  demand  must  be  made  at  such  place.  And 
the  demand  must  be  made  in  fact,  although  there  should  be  »o 
person  on  the  land  ready  to  pay  it.  Jackson  v.  Harrison,  17 
Johns.  66,  71.  See  Remsen  v.  Conklin,  18  id.  450;  Jack- 
son V.  Schutz,  id.  174 ;  Tan  Rensselaer  v.  Andrew,  id.  431 ; 
Academy  of  Music  v.  Hackett,  2  Hilt.  217. 

Where  the  affidavit  of  the  landlord  stated,  that  "the  sum  of 
$350  was  due  and  payable  on  the  24th  day  of  September,  inst. ; 
that  deponent  on  that  day  demanded  said  rent  at  the  usual  place 
of  business  of  said  Schenk,  in  the  town  of  Fishkill,  of  his  agent, 
who  informed  him  that  said  rent  could  not  be  paid;"  it  was 
held  that  the  affidavit  was  radically  defective,  and  insufficient  to 
support  the  landlord's  proceedings.  The  demand  was  made  at 
the  lessee's  usual  place  of  business,  not  on  the  premises,  and  of 
his  agent,  without  saying  who  the  agent  was,  or  what  was  the 
nature  of  his  agency.    Wolcott  v.  Schenk,  16  How.  449.    It  seems, 
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however,  that  when  there  is  a  personal  covenant  of  the  lessee  for 
the  payment  of  the  rent,  a  demand  of  payment  from  him  person- 
ally, either  upon  the  land  or  elsewhere,  will  be  a  good  demand 
within  the  meaning  of  the  statute.  lb. 

The  demand  of  the  rent  must  be  made  of  the  person  owing  it ; 
and  it  was  held  insufficient,  where  the  demand  was  made  of  an 
under-tenant  who  was  described  in  the  affidavit  as  a  person  in 
possession  of  the  demised  premises.  The  People  v.  Plait,  43 
Barb.  116.  But,  a  demand  of  the  rent  of  one  tenant,  where  two 
hold  jointly,  is  sufficient.  Geisler  v.  Acosta,  9  T^.  Y.  (5  Seld.) 
227.  And  where  the  demise  is  by  joint  owners,  either  may  de- 
mand the  whole  rent,  and  commence  the  proceedings  for  posses- 
sion in  the  name  of  both    Oriffln  v.  OlarTc,  33  Barb.  46. 

A  voluntary  assignee  in  trust  for  the  creditors  of  the  assignor 
cannot  be  presumed  to  have  accepted  the  transfer  of  a  lease, 
held  by  the  latter  as  lessee,  without  some  positive  act  indicating 
his  acceptance  ;  and  especially  is  this  so,  where  the  assignment 
does  not  specify  the  premises.  In  the  absence  of  any  such  evi- 
dence of  acceptance  by  the  assignee,  the  landlord  is  not  obliged 
to  recognize  him  as  the  tenant,  so  as  to  make  it  necessary  to  de- 
mand the  rent  from  him.  A  demand  of  the  lessee  and  tenant  in 
possession  is  sufficient  in  such  case.  BoJcee  v.  Hamersley,  16 
How.  461. 

Form  of  notice  to  pay  rent  or  to  surrender  possession. 

To  A.  B.  : 

f^x& — Please  take  notice,  that  you  are  indebted  to  me  in  the 
sum  of  dollars,  for  rent  of  the  house  and  premises  No.        , 

in  street,  in  the  village  of  ,  now  occupied  by  you ; 

and  that  I  require  the  payment  of  said  rent  on  or  before  the 
day  of  instant,  or  the  possession  of  said  premises. 

Yours,  etc.. 
Dated,  etc.  C.  D.,  Landlord 

In  summary  proceedings,  it  is  proper  to  demand  interest  upon 
the  rent.     People  v.  Stuyoesant,  1  Hun,  102. 

5.  Notice  to  landlord  by  adjoining  owner.  Any  owner  or 
tenant  of  real  property  in  the  immediate  neighborhood  of  other 
real  property  used  or  occupied  as  a  bawdy  house,  or  house  of 
assignation  for  lewd  persons,  may  give  written  notice  to  the 
owner  or  landlord  of  the  property  so  used,  to  make  application 
for  process  to  dispossess  the  keeper  of  such  house ;  and,  if  such 
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owner  or  landlord  do  not,  within  five  days  after  personal  service 
of  such,  notice  upon  Mm  or  his  agent,  make  such  application ; 
or  if,  having  made  it,  he  do  not,  in  good  faith,  prosecute  it,  then 
the  owner  or  tenant  giving  such  notice  may  make  the  application 
for  the  process.    Laws  of  1868,  ch.  764,  §  61. 

c.  Notice  to  quit,  when  necessary  ccnd  how  sermd.  The  stat- 
ute provides  that,  wherever  there  is  a  tenancy  at  will,  or  by  suf- 
ferance, created  by  the  tenant' s  holding  over  his  term,  or  other- 
wise, the  same  may  be  terminated  by  the  landlord's  giving  one 
month' s  notice,  in  writing,  to  the  tenant,  requiring  him  to  remove 
therefrom.  1  E..  S.  745  (696),  §  7.  This  notice  is  necessary  only 
in  case  there  is  such  a  tenancy,  at  will  or  by  sufferance,  as  needs 
to  be  terminated  ;  but  such  a  tenancy  is  not  created,  within  the 
meaning  of  the  statute,  by  the  tenant  simply  holding  over  his 
term,  without  the  assent  of  his  landlord.  Thus,  a  tenant  for  a 
year,  who  holds  over  after  the  expiration  of  his  term,  without 
the  permission  of  his  landlord,  is  not  a  tenant  at  sufferance, 
within  the  meaning  of  the  statute,  and  may  be  removed  from  the 
demised  premises,  without  being  served  with  the  above  notice. 
Rowan  v.  Lytle,  11  Wend.  616.  See  Allen  v.  Jaquish,  21  id. 
628  ;  Garner  v.  Hannah,  6  Duer,  262,  270. '  So,  a  tenant  for  life 
or  lives,  who  continues  in  possession,  without  the  consent  of  the 
owner,  after  the  determination  of  the  life  estate,  is  not  entitled  to 
notice  to  quit.  A  tenancy  at  sufferance,  within  the  meaning  of 
the  statute,  is  not  created  by  such  holding  over.  Livingston  v. 
Tanner,  14  N.  Y.  (4  Kern.)  64;  reversing  S.  C,  12  Barb.  481. 
See  Beaton  v.  Davis,  1  f'ars.  91. 

The  rule  has  been  stated  to  be,  that,  to  entitle  the  tenant  who 
holds  over  a  definite  term  to  notice,  the  holding  over  must  be 
continued  for  such  a  length  of  time  after  the  expiration  of  the 
term,  and  under  such  circumstances,  as  to  authorize  the  impli- 
cation of  assent  on  the  part  of  the  landlord  to  such  continuance. 
In  such  case,  the  tenancy  existing  by  the  implied  assent  of  the 
landlord  ought  to  be  terminated  before  the  tenant  can  be  removed ; 
and,  in  such  case,  the  tenant  is  a  tenant  by  sufferance,  within  the 
meaning  of  the  statute,  and  cannot  be  removed  by  summary  pro- 
ceedings or  action  of  ejectment,  without  the  previous  notice  to 
quit.  Smith  v.  Uttlefield,  61  N.  Y.  (6  Sick.)  539 ;  Rowan  v. 
Lytle,  11  Wend.  616.  See  Schuyler  v.  Smith,  51  N.  Y.  (6  Sick.) 
309  ;  S.  0.,  10  Am.  Eep.  609.  ^ 

At  common  law,  tenants  from  year  to  year  were  entitled  to  six 
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months'  notice  to  quit,  terminating  with  the  year.  Jackson  v. 
Bryan,  1  Johns.  322  ;  Bradley  v.  Covel,  4  Cow.  349.  But  such 
tenants,  with  respect  to  the  proceedings  under  consideration,  are 
now  included  in  the  term  "tenant  at  will,"  within  the  meaning 
of  the  statute,  and  may  be  removed  npon  one  montJCs  notice  to 
quit,  terminating  with  the  year.  Wright  v.  Mosher,  16  How.  454 ; 
Prouty  V.  Prouty,  5  id.  81 ;  S.  C,  3  Code  R.  161.  But  see 
Park  V.  Castle,  19  How.  29,  in  which  it  is  held  that  a  tenancy 
from  year  to  year  is,  within  the  statute,  a  tenancy  for  one  or 
more  years ;  and,  therefore,  that  such  tenant  may  be  proceeded 
against  at  the  expiration  of  each  year  he  holds  over  the  original 
term,  without  any  notice  to  quit. 

A  renting  of  premises  by  the  month,  and  which  is  to  be  from 
month  to  month,  can  bear  but  one  interpretation,  namely,  that 
to  be  continued,  it  must  be  renewed  monthly  ;  and  in  order  to 
terminate  the  tenancy  in  such  a  case,  a  month' s  notice  is  not  re- 
quisite. Such  a  contract  cannot  be  construed  as  a  tenancy  at 
will.  People  v.  Goelet,  14  Abb.  IST.  S.  130;  S.  C,  64  Barb.  476  ; 
People  v.  ScTiackno,  48  id.  551.  See  Anderson  v.  Prindle,  23 
Wend.  616. 

Where  a  tenant  is  in  possession  tinder  a  parol  agreement  void_ 
by  the  statute  of  frauds,  and  has  occupied  for  a  year,  paying 
the  rent  monthly,  this  creates  a  tenancy  from  month  to  month 
which  can  only  be  terminated  by  a  month's  notice  to  quit,  expir- 
ing vsdth  the  end  of  some  month  reckoning  from  the  beginning 
of  the  tenancy.    People  v.  Darling,  47  N.  Y.  (2  Sick.)  666. 

Strictly  speaking,  an  estate  at  will  is  where  one  man  lets  land 
to  another  to  hold  at  the  will  of  the  lessor,  the  agreement  ex- 
pressly providing  that  the  premises  shall  be  so  held ;  yet  if  a 
tenant  be  placed  on  land  without  any  term  prescribed,  or  rent 
reserved,  and  as  a  mere  occupier,  he  is  only  a  tenant  at  will ; 
and  therefore  the  landlord  has  a  right  to  give  a  month's  notice 
to  qitit,  at  any  time,  and  to  commence  summary  proceedings  for 
the  removal  of  the  tenant,  immediately  after  the  expiration  of 
the  notice.  Sarsfield  v.  Healy,  50  Barb.  245  ;  Post  v.  Post,  14 
id.  253.     See  Nichols  v.  Williams,  8  Cow.  13. 

The  notice  to  quit  is  reqi^ired  to  be  served  by  delivering  it  to 
the  tenant  entitled  to  such  notice,  or  to  some  person  of  proper 
age  residing  on  the  premises.  In  case  the  tenant  cannot  be  found, 
and  there  is  no  such  person  residing  on  the  premises,  the  notice 
may  be  served  by  affixing  it  on  a  conspicuous  part  of  the  prem- 
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ises,  wliere  it  may  be  conveniently  read.  1  R.  S.  745  (696),  §  8. 
At  tlie  expiration  of  one  month  from  the  service  of  such  notice, 
the  landlord  may  proceed  in  the  manner  prescribed  by  statute, 
to  remove  such  tenant,  without  any  further  or  other  notice  to 
quit.  Id.,  §  9. 

A  notice  of  thirty  days,  given  during  a  calendar  month,  which 
contains  but  thirty  days,  is  held  to  be  a  "month's  notice," 
within  the  meaning  of  the  statute.  McQuire  v.  UlricTi,  2 
Abb.  28. 

Form  of  notice  to  quit. 
To  A.  B. : 

Sir —  Take  notice,  that  I  hereby  terminate  your  tenancy  at 
will,  or  by  suiferance,  of  {describing  the  premises),  and  require 
you  to  remove  therefrom,  on  or  before  the  day  of 

next,  pursuant  to  the  statute  relating  to  the  rights  and  duties 
of  landlord  and  tenant  • 

Dated,  etc.  Yours,  etc., 

C.  D.,  Landlord. 

It  is  proper  to  address  the  notice  to  the  immediate  lessee  who 
has  continued  to  pay  the  annual  rent,  although  a  servant  or  sub- 
tenant of  the  lessee  may  be  in  actual  possession  of  the  premises. 
JacTcson  v.  Baker,  10  Johns.  270. 

Section  6.  Ajfldavit  to  remove  tenant. 

a.  By  whom  made.  "With  regard  to  the  affidavit  necessary  to 
be  made  on  the  removal  of  a  tenant  by  summary  proceedings, 
the  statute  provides,  that  any  landlord  or  lessor,  his  legal  repre- 
sentatives, agents  or  assigns,  may  make  oath,  in  writing,  of  the 
facts,  which,  according  to  section  1,  chapter  193,  Laws  of  1849, 
authorize  the  removal  of  a  tenant,  describing  therein  the  prem- 
ises claimed ;  and  may  present  the  same  to  one  of  the  officers 
authorized  by  law  to  issue  the  warrant.  2  R.  S.  513  (529)  §  29. 
Where  the  affidavit  is  made  by  an  agent  of  the  landlord,  it  is 
not  sufficient  that  he  merely  describes  himself  as  agent,  but  that 
fact  must  be  directly  sworn  to.  Cunningham  v.  Ooelet,  4  Denio, 
71 ;  People  v.  Johnson,  1  Pars.  Sup.  Ct.  578. 

b.  Form  and  contents.  Great  strictness  is  required  in  the 
preparation  of  the  affidavit,  and  every  fact  necessary  to  give 
jurisdiction  must  be  distinctly  alleged,  or  the  proceeding  cannot 
be  upheld.  Campbell  v.  Mallory,  22  How.  183  ;  Hallenbeck  v. 
Garner,  20  "Wend.  22 ;  Powers  v.  Witty,  42  How.  352.  It  must 
substantially  make  a  plain,  direct,  and  full  case.    Being  in  the 
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nature  of  a  plaint  or  declaration,  it  must  be  construed  as  well  as 
tlie  statute  with  substantial  strictness,  most  strongly  against 
the  complainant,  and  all  its  facts  considered,  for  the  purpose  of 
decision.  Its  statements,  when  material,  must  be  consistent,  not 
contradictory  or  repugnant  to  each  other  ;  for  it  is  a  document 
verified  by  oath,  made  by  the  party  himself,  who  is  supposed 
to  make  the  case  as  favorable  as  he  can,  and  the  basis  of  an 
important  proceeding.  Wiggin  v.  Woodruff,  16  Barb.  474 ; 
People Y.  MaUhews,  43  Barb.  168,  S.  C.  affirmed,  38  N.  Y.  (11  Tiff.) 
451 ;  Simpson  v.  Rhinelanders,  20  Wend.  103  ;  Prouty  v. 
Prouty,  5  How.  81,^  95. 

The  affidavit  must  allege  facts,  and  not  the  evidence  of  facts, 
nor  should  matter  of  law  be  stated.   Hill  v.  Stoclcing,  6,  Hill,  314. 

Among  the  other  things  which  should  plainly  appear  from  the 
affidavit,  in  order  to  give  the  magistrate  jurisdiction,  is  the  exist- 
ence of  the^  conventional  relation  of  landlord  and  tenant,  crea- 
ted by  agreement  or  recognized  by  the  acts  of  the  party  in  pos- 
session. Tlie  People  v.  Matthews,  43  Barb.  168 ;  S.  C.  affirmed,  88 
N.  Y.  (11  Tiff.)  45],  ;  Buclc  v.  Binninger,  3  Barb.  391 ;  Matter  of 
Rohinson,  1  How.  213  ;  Deuel  v.  Bust,  24  Barb.  438  ;  Russell  v. 
Russell,  32  How.  400  ;  People  v.  Simpson,  23  id.  481 ;  S.  C,  37 
Barb.  432  ;  14  Abb.  457  ;  S.  C.  affirmed,-  28  N.  Y.  (1  Tiff.)  55.  See 
McOuire  v.  TJlricTi,  2  Abb.  28.  But  it  need  not  state  the  date, 
or  duration  of  the  lease.  The  People  v.  Teed,  48  Barb.  424 ;  S.  C, 
33  How.  238 ;  nor  is  it  necessary  to  state  how  the  landlord 
acquired  title  to  the  premises.  It  is  sufficient  if  it  shows  that 
the  relation  of  landlord  and  tenant  was  created  between  the  par- 
ties, by  an  agreement  of  hiring  made  by  the  tenant  with  the 
agent  of  the  landlord,  and  that  the  tenant  made  default  in  the 
payment  of  rent,  after  it  was  due,  and  after  demand  for  payment 
thereof  made.     Estate  of  Norsworthy  v.  Bryan,  33  Barb.  152. 

The  affidavit  should  show  with  reasonable  certainty  that  the 
tenant,  naming  him,  is  in  possession  of  the  premises.  Smith 
V.  Huestis,  Hill  &  Denio,  236 ;  Beuel  v.  Rust,  24  Barb.  438 ; 
Rogers  v.  Lynds,  14  Wend.  172  ;  and  where  the  proceedings  are 
against  several  parties,  it  should  distinctly  show  which  of  the 
persons  proceeded  against  is  the  tenant,  and  which  of  them  are 
undertenants.  Wiggin  v.  Woodruff,  16  Barb.  474 ;  S.  C,  11  N. 
Y.  Leg.  Obs.  89.  See  Smith  v.  Huestis,  Hill  &  Denio,  236.  As  a 
matter  of  good  practice  and  of  safety,  the  affidavit  should  also 
state  that  the  tenant  holds  over,  and  continues  in  possession  of 


SUMMARY  PROCEEDINGS.  425 

Form  and  oontents  of  affidavit. 

the  demised  premises  after  the  expiration  of  the  term,  "without 
the  permission  of  his  landlord."  Gamphell  v.  Mallory,  22  How. 
183  ;  and  it  has  been  held,  that  the  omission  of  this  statement  is 
error  for  which  the  proceedings  will  be  reversed.  Prouty  v. 
Prouty,  5  How.  81,  95.  But  see  Simpson  v.  PMnelanders,  20 
Wend.  103. 

One  of  the  requisites  of  the  affidavit  is,  that  it  should  also  give 
a  particular  description  of  the  premises  from  which  it  is  sought 
to  remove  the  tenant.  Thus,  where  the  affidavit  described  the  ' 
premises  as  being  "a  certain  house  and  lot  situate  in  the  village 
of  Penn  Yan,  in  the  town  of  Milo  and  county  of  Yates,"  it  was 
held  that  the  description  was  too  general,  and  did  not  meet  the  re- 
quirements of  the  statute.  Qamphell  v.  Mallory,  22  How.  188. 
So,  if  the  affidavit  does  not  show  that  the  premises  are  situated 
within  the  jurisdiction  of  the  officer  before  whom  the  proceeding 
is  instituted  it  fails  to  confer  jurisdiction  upon  him,  and  recitals 
put  into  the  summons  will  not  cure  the  defect.  The  People  v. 
Boardman,  4Keyes,  59. 

In  proceeding  under  the  statute,  against  tenants  for  the 
non-payment  of  rent,  the  affidavit  should  name  the  person  of 
whom  the  rent  is  demanded  ;  but  though  defective  in  this  par- 
ticular, if  it  states  that  the  demand  was  made  upon  the  land,  it  is 
sufficient  to  give  jurisdiction  to  the  officer,  and  the  defect  cannot 
be  objected  to  collaterally  ;  the  remedy,  if  any,,  is  by  certiorari. 
Rogers  v.  Lynds,  14  Wend.  172.  It  has  been  intimated  that  the 
affidavit  in  cases  of  non-payment  of  rent  should  disclose  an 
agreement  by  which  the  lessors  were  entitled  to  re-enter.  Simp- 
son V.  PMnelanders,  20  Wend.  103,  107  ;  but  the  later  decisions 
hold,  that  if  there  has  been  a  default  in  the  payment  of  the  rent, 
and  that  a  demand  of  the  rent  has  been  made,  or  notice  served, 
requiring  payment  or  the  possession  of  the  premises,  it  is  suffi- 
cient. See  Wolcott  v.  Sclienk,  16  How.  449  ;  Norsworthy  v. 
Bryan,  33  Barb.  143  ;  see,  also,  Laws  1849,  ch.  193,  §  1,  sub.  2. 

In  cases  of  holding  over  where  real  estate  has  been  sold  by 
mrtue  of  an  execution,  and  the  party  against  whom  proceedings 
are  instituted  is  one  who  holds  possession  under  the  judgment 
debtor,  under  title  derived  from  him  subsequently  to  the  attach- 
ing of  the  lien  of  the  judgment  under  which  the  property  was 
sold,  the  fact  that  he  entered  under  title  so  subsequently  ac- 
quired must  be  distinctly  alleged  in  the  affidavit,  or  the  proceed- 
ings will  be  void.  HallenhecJc  v.  Oarner,  20  Wend.  22. 
Vol.  v.— 54 
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Where  proceedings  are  had,  and  a  verdict  is  found  for  the  ten- 
ant, the  original  affidavit  cannot  be  used  as  the  foundation  of  a 
new  proceeding  under  the  statute.  And  where  it  was  so  used, 
and  the  tenant  turned  out  of  possession,  it  was  held,  that  the  pro- 
ceedings were  coram  non  judice,  and  void  ;  and  that  trespass 
lay  against  both  the  landlord  and  the  judge.  McCoy  v.  Hyde,  8 
Cow.  68. 

In  cases  where  it  is  sought  to  dispossess  the  keeper  of  a  bawdy 
house,  or  house  of  assignation,  the  .statute  requires  that  the  appli- 
cation for  process  shall  be  made  upon  an  affidavit  setting  forth  that 
the  house  or  premises  in  question,  or  some  part  thereof,  is  used 
or  occupied  as  a  bawdy  house  or  house  of  assignation  for  lewd 
persons,  describing  the  premises,  and  naming,  if  it  can  be  done, 
the  persons  occupying  the  same,  or  some  one  of  them.  Laws  of 
1868,  ch.  764. 

Where  the  application  is  made  by  any  owner  or  tenant  of  real 
property  in  the  immediate  neighborhood  of  such  house,  it  must 
be  accompanied  by  an  affidavit  similar  to  that  above,  and  further 
setting  forth  the  facts  necessary  to  bring  the  case  within  the  pro- 
visions of  the  statute.  Id.,  §  62. 

If  the  proceedings  are  instituted  for  the  removal  of  the  keeper 
of  the  poor-house,  it  is  only  necessary  for  the  superintendent  to 
set  forth  in  his  affidavit,  or  prove  upon  the  hearing,  the  follow- 
ing facts,  to  entitle  him  to  the  warrant  of  removal : 

1.  That  the  party  commencing  the  proceedings  is  the  superin- 
tendent, or  that  they  are  the  superintendents  of  the  poor  of  the 
county. 

2.  That  the  county  has  a  county  poor-house,  and  that  the 
keeper  in  possession  of  such  poor-house,  or  living  therein, 
refuses  to  surrender  up  the  possession  of  such  poor-house,  or  re- 
move from  the  same  after  the  possession  shall  have  been  de- 
manded by  such  superintendent  of  the  poor.  Laws  of  1862, 
oh.  298,  §  1. 

In  proceedings  before  a  justice  of  the  district  courts  in  the 
city  of  New  York,  the  affidavit  must  be  sworn  or  affirmed  to 
before,  and  be  filed  with  the  clerk  of  the  district  court  in  the  dis- 
trict in  which  the  premises  are  situated,  or  his  deputy.  Laws  of 
1863,  ch.  139.  If  not  so  sworn  to  the  affidavit  will  be  defective, 
and  all  subsequent  proceedings,  founded  upon  it,  will  be  void. 
People  V.  Alden,  26  How.  166. 
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Form  of  afiBdavit  of  landlord  to  remove  tenant. 

Form  of  affidavit  of  landlord  to  remove  tenant. 
Expiration  of  term. 


John  Smith 

agst. 

Eichard  Jones. 


County,  ss.  : 

Jolin  Smith,  of  ,  in  said  county,  mercliant,  being  duly 

sworn,  says,  that  on  or  about  the  day  of  ,18     ,  he 

let  and  rented  unto  Richard  Jones,  of  ,  in  said  county,  the 

house  and  lot  situated  in  the  of  ,  in  said  county,  and 

described  as  follows  :  ( giving  definite  description),  for  the  term 
of  one  year  from  the  day  of  ,  18     ,  which  said  term 

has  expired  ;  and  that  the  said  Richard  Jones  {or  that  L.  M., 
the  assignee,  or  under-tenant,  of  the  said  Richard  Jones)  holds 
over  and  continues  in  possession  of  the  said  premises  without  the 
permission  of  this  deponent.  John  Smith. 

Sworn  and  subscribed,  this  ) 

day  of  ,18    ,  before  me,      f 

Mol.  F.,  Judge  of  County. 

Form  of  affidavit —  tenancy  at  will, 
{Title.) 
{ Venue. ) 

A.  B.,  of  ,  in  said  county,  being  duly  sworn,  says,  that 

since  the  day  of  ,  in   the    year  ,  C.  D.,  of  the 

same  place,  has  held  and  occupied  the  house  and  lot  in  the 
of  ,  pn  street,  where  the  said  C.  D.  now  resides,  as 

the  tenant  of  this  deponent,  and  at  his  will,  and  without  any  cer- 
tain time  agreed  on  for  the  termination  of  said  tenancy. 

And  this  deponent  further  says,  that  he  caused  a  notice  in 
writing  to  be  served  on  the  said  C.  D.,  in  due  form  of  law,  on 
the  day  of  ,  18    ,  requiring  him  to  remove  from  the 

said  premises  on  or  before  the  day  of,  ,  18    . 

And  this  deponent  further  says,  that  the  said  time  has  expired, 
and  that  the  said  C.  D.  holds  over  and  continues  in  possession  of 
the  said  premises,  after  the  expiration  of  the  said  time,  without 
the  permission  of  this  deponent,  the  landlord.  A.  B. 

Sworn  and  subscribed  this  ) 

day  of         ,  18    ,  before  me,      i 

McI.  P.,  Judge,  etc. 

Affidavit  of  default  in  paying  rent. 
{Title.) 
{ Venue.) 

A.  B.,  of  ,  in  said  countj,  being  duly  sworn,  says,  that 

C.  D.  is  justly  indebted  to  him  in  the  sum  of  dollars,  due 
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the  day  of  5  18    ,  for  the  rent  of  the  house  and  prem- 

ises situated  in  the  of  ,  in  said  county,  and  described 

as  follows:  {definitely  describing  the  premises.) 

And  deponent  further  says,  that  he  has  demanded  the  said 
rent  from  the  said  C.  D.,  who  has  made  default  in  the  payment 
thereof,  pursuant  to  the  agreement  under  which  the  premises 
were  let,  and  that  he  holds  over  and  continues  in  possession  of 
the  same,  without  the  permission  of  this  deponent,  "his  landlord, 
after  default  in  the  payment  as  aforesaid. 

A.  B. 

Sworn  to,  etc. 

Affidavit  'by  agent  of  landlord. 
{Title.) 
{Venue.) 

E.  F. ,  being  duly  sworn,  says,  he  is  the  agent  of  A.  B. ,  herein- 
after mentioned,  and  is  authorized  to  institute  proceedings  for 
the  removal  of  0.  D.  from  the  premises  hereinafter  described. 
That,  etc.  {and  proceed  substantially  as  in  the  foregoing  forms  I) 

Section  7.  Summons. 

a.  Form  and  contents.  On  receiving  the  aiB  davit,  the  officer 
before  whom  the  proceedings  are  instituted  is  required  to  issue  his 
summons,  describing  the  premises  of  which  the  possession  is 
claimed,  and  requiring  any  person  in  the  possession  of  said  prem- 
ises, or  claiming  the  possession  thereof,  forthwith  to  remove  from 
the  same,  or  show  cause  why  possession  of  said  premises  should 
not  be  delivered  to  the  applicant.  2  R.  S.  513  (529),  §  30, 
amended ;  Laws  1851,  ch.  46 ;  Laws  of  1868,  ch.  828.  See,  also, 
id.,  ch.  764;  Beuel  v.  Rust,  24  Barb.  438. 

b.  When  returnable.  The  person  upon  whom  the  summons  is 
served  must  be  required  to  show  cause,  before  the  officer  issuing 
it,  within  such  time  as  shall  appear  reasonable,  not  less  than 
three  nor  more  than  five  days,  why  possession  of  the  premises 
should  not  be  delivered  to  the  applicant ;  provided,  however, 
that,  in  the  cases  where  a  person  continues  in  possession  of  the 
demised  premises  after  the  expiration  of  his  term,  without  the 
permission  of  his  landlord,  the  magistrate,  if  the  summons  be 
issued  on  the  day  the  term  expires,  or  on  the  day  next  thereafter, 
may  direct  such  summons  to  be  made  returnable  on  the  same 
day,  at  anytime  after  twelve  o'clock  noon,  and  before  six  o'clock 
in  the  afternoon.  2  R.  S.  513  (529),  §  30,  amended :  Laws  of 
1868,  ch.  828. 
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Except  as  above  provided,  it  is  held  to  be  discretionary  with 
the  magistrate,  in  a  case  of  holding  over  after  the  expiration  of 
the  term,  without  permission,  to  make  the  summons  returnable 
on  the  same  day,  or  on  any  day  within  the  five  days.  Russell 
V.  Ostrander,  30  How.  93. 

If  the  proceedings  are  had  before  a  justice  of  the  district  courts 
of  the  city  of  New  York,  the  summons  must  be  made  returnable 
before  a  justice  of  the  court  in  the  district  in  which  the  premises 
are  situated,  and  be  made  returnable  by  the  clerk  of  that  court, 
at  the  court  thereof.    Laws  of  1863,  ch.  189,  §  1. 

The  summons  should  be  directed  to  the  tenant  or  occupant, 
by  name.  Deuel  v.  Rust,  24  Barb.  438 ;  Hill  v.  Stocking,  6 
Hill,  314.  And,  where  the  direction  was  left  in  blank,  the  pro- 
ceedings were  held  to  be  defective,  although  service  was  made 
upon  the  proper  party ;  CunningTiam  v.  Ooelet,  4  Denio,  71  ;  and 
an  appearance  in  such  case  by  the  tenant,  for  the  purpose  of 
objecting  to  the  summons,  is  not  a  waiver  of  the  defect.  lb. 

But,  although  the  summons  should  be  directed  to  all  the  par- 
ties proceeded  against  by  name,  yet,  where  the  proceeding  was 
against  two,  both  of  whom  were  named  in  the  affidavit,  and  the 
summons  was  directed  to  one  of  them,  "  and  any  other  person 
in  possession  of  the  premises,"  and  both  appeared  before  the 
officer,  made  affidavits,  and  had  a  trial  by  jury,  without  object- 
ing to  the  summons,  it  was  held  to  be  sufficient.  Sims  v.  Hum- 
phrey, 4  Denio,  185. 

Summons  to  remom  or  show  cause. 

To  E.  F.,  of  ,  in  the  county  of  ,  or  any  other  per- 

son in  possession  or  claiming  the  possession  of  the  premises 
hereinafter  mentioned. 

Whereas,  A.  B.,  of  ,  in  said  county,  has  made  oath,  in 

writing,  and  presented  the  same  to  me,  that,  etc.  {reciting  the 
facts  set  forth  in  the  affidavits  presented.) 

Therefore,  in  the  name  of  the  people  of  the  State  of  New  York, 
you  are  hereby  summoned  and  required  forthwith  to  remove 
from  the  said  premises,  or  to  show  cause  before  me,  at  my  office 
in  ,  on  the        day  of  ,  at        o' clock  in  the  _      noon, 

why  possession  of  the  said  premises  should  not  be  delivered  to 
the  landlord. 

Witness  my  hand,  the       day  of  ,  18    . 

McI.  F.,  County  Judge, 
'  (or  R.  M.,  Justice  of  the  Peace.) 


430  SUMMARY  PROCEEDINGS. 

Summons,  how  served. 

c.  How  served.  The  mode  of  serving  the  summons  is  thus 
prescribed  by  statute : 

1.  By  deliyering  to  the  tenant  to  whom  it  shall  be  directed,  a 
true  copy  thereof,  and  at  the  same  time  showing  him  the  origi- 
nal ;  or, 

2.  If  such  tenant  be  absent  from  his  place  of  residence,  and 
such  place  is  in  the  city  or  town  in  which  the.  demised  premises 
are  situated,  by  leaving  a  copy  thereof  at  such  place  with  some 
person  of  mature  age  residing  on  the  premises  ;  or, 

3.  If  no  such  person  can  be  found  at  such  place,  or  if  such 
place  is  not  in  the  same  city  or  town  with  the  demised  premises, 
and  the  tenant  cannot  be  found  upon  the  demised  premises,  by 
leaving  a  copy  thereof  at  the  demised  premises  with  some  per- 
son of  mature  age  residing  thereon ;  or,  if  there  be  no  such  per- 
son residing  thereon,  with  some  person  of  mature  age  connected 
with  the  demised  premises  by  employment  in  any  business  for 
which  the  premises  are  used  ;  or,  if  no  person  residing  or  em- 
ployed on  t];ie  demised  premises  can,  be  found  thereon,  then  such 
service  may  be  made  by  affixing  such  copy  upon  a  conspicuous 
j)art  of  said  demised  premises. 

If  the  summons  be  returnable  on  the  day  on  which  it  is 
issued,  it  shaU  be  served  at  least  two  hours  before  the  hour  at 
which  it  is  made  returnable,  and  if  not  returnable  on  the  same 
day  it  shall  be  served  at  least  two  days  before  the  day  on  which 
it  is  made  returnable.  The  proof  of  the  service  of  the  summons 
shall  state  particularly  the  exact  time,  place  and  manner  of  ser- 
vice, including  the  name  of  the  person  on  whom  the  service 
was  made,  if  it  can  be  ascertained.  2  R.  S.  514  (530),  §  32,  as 
amended  by  Laws  of  1857,  ch.  684,  §  1 ;  Laws  of  1868,  ch.  828, 
§2. 

The  statute  further  provides,  that  it  shall  be  the  duty  of  every 
person  to  whom  a  copy  of  a  summons  shall  be  delivered,  in  pur- 
suance of  the  provisions  of  the  above  section,  to  deliver  such 
■copy  to  the  tenant  to  whom  the  same  is  directed,  or,  if  such  ten- 
ant cannot  be  found,  to  his  agent  for  the  demised  premises,  with- 
out any  avoidable  delay  ;  and  a  copy  of  this  section  is  required 
to  be  written  or  printed  upon  the  outside  of  every  such  copy. 
If  neither  the  tenant  nor  his  agent  can  be  found  for  that  pur- 
pose, then  the  person  to  whom  such  copy  is  delivered  shall  take 
the  same  to  the  magistrate  by  whom  the  summons  is  issued,  at 
the  time  and  place  named  therein,  and  inform  him  that  the  ten- 
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ant  cannot  be  found.  Every  person  willfully  violating  any  of  the 
provisions  of  this  section  shall  be  deemed  guilty  of  a  misde- 
meanor, and  upon  conviction  shall  be  punished  by  imprison- 
ment for  not  less  than  thirty  days  nor  more  than  one  year. 
Laws  of  1868,  ch.  828,  §  S. 

Where  the  summons  is  issued  for  the  removal  of  the  keeper  of 
a  bawdy  house,  or  house  of  assignation  under  the  act  of  1868, 
it  is  required  to  be  served  in  the  manner  prescribed  by  section 
32,  above  cited.     See  Laws  of  1868,  ch.  764. 

d.  Proof  of  service.  Any  p'erson  competent  to  testify  as  a 
witness,  and  who  is  not  a  party  to  the  proceeding,  may  serve  the 
summons.  Due  proof  of  the  service  of  the  summons  must  be 
made  to  the  magistrate  ;  2  R.  S.  514(530),  §  33  ;  which  should  be 
by  affidavit,  unless  the  service  is  made  by  a  sheriff  or  other  offi- 
cer, in  which  case  it  may  be  made  by  his  return  or  certificate 
signed  by  him.  Id.  440  (458),  §  77. 

The  proof  of  the  service  of  the  summons  must  state  particu- 
larly the  exact  time,  place,  and  manner  of  service,  including  the 
name  of  the  person  on  whom  the  service  was  made,  if  it  can  be 
ascertained.  Id.  514  (530),  §  32,  as  amended  by  Laws  of  1868,  ch. 
828,  §2. 

Where  such  service  is  sworn  to  as  being  upon  a  date  prior  to 
that  of  the  summons  itself,  the  variance  is  fatal ;  it  is  not  a  mere 
clerical  error  that  may  be  corrected,  for  it  leaves  the  case  without 
any  proof  as  to  the  time  of  service,  and,  if  accepted,  would  give 
possible  effect  to  an  illegal  service.  The  Peojple  v.  Boardman, 
4  Keyes,  59.  So,  the  omission  in  such  affidavit  to  show  that  the 
place  where  the  service  was  made  upon  the  tenant  was  his  last 
place  of  residence,  is  likewise  fatal  to  the  validity  of  proceedings 
affected  by  it.  The  People  v.  Matthews,  43  Barb.  169  ;  S.  C. 
affirmed,  38  N.  Y.  (11  Tiff.)  451 ;  Cameron  v.  McDonald,  1  Hill, 

512. 

Where  the  summons  is  directed  to  the  original  lessee,  service 
upon  the  under  tenant  in  possession  only  is  not  sufficient.  Ser- 
vice should  be  made  upon  both.     Matter  of  Glenn,  1  How.  213. 

Affidavit  of  service  of  summons. 
{Venue.) 

A.  B.,  of  ,  in  said  county,  being  duly  sworn,  says  that, 

on  the        day  of  ,  18    ,  at        o'clock       m.,  he  served 

personally  upon  C.  D.,  within  mentioned,  at       ,  etc.  [stating 
the  exact  place  of  service),  the  within  summons,  by  delivermga 
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true  copy  thereof  to  him,  and  at  the  same  time  showing  Mm  the 
said  original  summons.  (Or  otherwise,  as  the  summons  may  have 
teen  served,  as  authorized  by  the  statute,  2  R.  8.  514  (530),  §  32, 
as  amended  by  Laws  of  1868,  chap.  828,  §  2.) 
(Jurat.)  (Signature.) 

e.  Notice  of  service  to  landlord.  Where  the  premises  are  held 
by  the  defendant  under  a  lease  or  agreement  from  any  other 
party  than  the  plaintiff  mentioned  in  the  affidavit  or  summons, 
he  is  required  forthwith  to  give  notice  of  the  service  upon  him 
of  such  summons,  to  his  immediate  landlord,  under  the  penalty 
of  forfeiting  the  value  of  three  years'  rent  of  the  premises  so 
occupied  by  him,  in  case  of  his  failure  to  give  such  notice  ;  which 
may  be  sued  for  and  recovered  by  the  landlord,  or  person  of 
whom  such  tenant  holds.  1 R.  S.  748  (699),  §  27.  See,  also.  Laws 
of  1868,  ch.  828,  §  3,  as  to  the  duty  of  the  party  served  with  the 
summons,  where  he  is  not  the  real  party  in  interest.  Ante,  p.  430. 

Section  8.  Proceedings  on  appearance  by  defendant. 

a.  Affidavit  of  defendant.  Under  the  provisions  of  the  stat- 
ute, any  person  in  possession  of  the  demised  premises,  or  claim- 
ing the  possession  thereof,  may,  at  the  time  appointed  in  the 
summons  for  showing  cause,  file  an  affidavit  with  the  officer  who 
issued  the  summons,  denying  the  facts  upon  which  it  was  issued, 
or  any  of  those  facts.  2  R.  S.  514  (530),  §  34  ;  Laws  of  1857,  ch. 
684,  §  2  ;  Laws  of  1849,  ch.  193,  §  2. 

Where  the  tenant  cannot  deny  all  the  allegations,  he  must 
necessarily  describe  those  which  he  wishes  to  deny ;  but,'  in  a 
case  where  he  can  deny  all  that  has  been  stated  by  the  landlord, 
the  denial  is  as  complete  and  well  defined,  by  a  general  denial 
of  each  and  every  allegation,  as  if  every  statement  had  been 
recounted  and  denied  in  detail.  People  v.  Coles,  42  Barb.  96. 
In  every  case,  however,  the  denial  should  be  express  and  posi- 
tive, and  not  circumstantial  and  argumentative.  No  possibility 
of  evasion  should  exist.  Niblo  v.  PosVs  Administrators,  25 
Wend.  280.  Such  of  the  allegations  in  the  landlord' s  affidavit 
as  are  not  denied  by  the  defendant  will  be  taken  as  true.  McChiire 
v.  Ulrich,  2  Abb.  28 ;  People  v.  Teed,  48  Barb.  424;  S.  C,  33 
How.  238.  Where  two  tenants  are  jointly  charged,  in  the  affida- 
vit of  the  landlord,  with  holding  over  after  demand  and  non- 
payment of  rent,  the  affidavit  of  one  of  them,  stating  that  the 
rent  had  not  been  demanded  of  him,  is  not  sufficient  to  make  an 
issue  requiring  the  summoning  of  a  jury.    Giesler  v.  Acosta,  9 
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N.  Y.  (5  Seld.)  227.  So,  where  the  tenant,  in  his  affidavit,  stated 
that  the  landlord  had  before  commenced  a  similar  proceeding 
fbr  the  non-payment  of  the  same  rent,  and  that  the  parties 
appeared,  and,  after  their  proofs  and  allegations  were  heard,  the 
magistrate  gave  judgment  for  the  tenant,  it  was  held  that  the 
affidavit  was  insufficient,  on  the  ground  that  it  did  not  show 
what  issue,  or  whether  any  was  joined,  or  upon  what  ground  the 
judgment  proceeded.  lb. 

Affidavit  of  tenant. 
{Title.) 
( Venue.) 

C.  D.,  of  ,  in  said  county,  being  duly  sworn,  says  that 

he  is  the  defendant  above  named  ;  that,  etc.  {specifically  pLenying 
the  facts  intended  to  ie  controverted.)  C.  D. 

{Sworn,  etc.) 

t.  Adjournments.  The  magistrate  before  whom  the  applica- 
tion may  be  pending  may  adjoiarn  the  hearing  of  such  applica- 
tion, U-pon  the  request  of  either  party,  for  the  purpose  of  enab- 
ling such  party  to  procure  his  witnesses,  whenever  it  shall  appear 
to  be  necessary.  The  adjournment,  however,  shall  in  no  case 
exceed  ten  days.    2  R.  S.  515  (532),  §41. 

e.  Subpoenas.  The  magistrate  is  also  authorized,  at  the  re- 
quest of  either  party,  to  issue  his  subpcena,  requiring  any  per- 
son to  appear  and  testify  before  him,  or  before  the  jury,  touch- 
ing the  matters  directed  by  law  to  be  heard  by  them  ;  and  every 
person,  who,  being  served  with  such  subpoena,  shall,  without 
reasonable  cause,  refuse  or  neglect  to  appear  ;  or,  appearing, 
shall  refuse  to  answer  upon  oath,  touching  the  matters  aforesaid, 
shall  be  subject  to  the  proceedings  and  penalties  provided  by 
law  in  similar  cases.     2.  R.  S.  515  (532),  §  42. 

Section  9.  Trial,  and  proceedings  thereon,  a.  Where  trial 
ty  jury  is  a  matter  of  right.  Where  the  defendant  appears 
and  denies  the  facts  alleged  in  the  landlord's  affidavit,  or  any  of 
them,  the  matters,  thus  controverted,  may  be  tried  by  the  magis- 
trate, or  by  a  jury  ;  provided  either  party  to  such  proceedings 
shall,  at  the  time  designated  in  the  summons  for  showing  cause, 
demand  a  jury,  and  at  the  time  of  such  demand  pay  to  the  mag- 
istrate the  necessary  costs  and  expenses  of  obtaining  such  jury. 
2  R.  S.  514  (530),  §  34,  as  amended  by  Laws  of  1857,  ch.  684,  §  2. 
Prior  to  this  amendment  of  the  statute,  the  officer  had  no  au- 
VoL.  V.  —55 
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thority  to  try  the  issue,  thus  joined,  Without  a  jury  ;  and  it  was 
said,  that  the  law  had  made  no  provision  for  dispensing  with  a 
jury  in  such  cases,  even  by  express  waiver  or  consent  of  parties. 
Benjamin  v.  Benjamin,  5  N.  Y.  (1  Seld.)  383.  Under  the  stat- 
ute as  amended,  the  issues  may  be  tried  by  the  officer  before 
whom  the  proceedings  are  pending,  unless  a  trial  by  jury  is  de- 
manded, and  the  expense  of  procuring  the  same  is  paid.  The 
People  V.  Hovep,  4  Lans.  86. 

The  necessary  costs  and  expenses  of  obtaining  the  jury  em- 
brace the  magistrate's  fees  for  the  venire,  the  sheriff's  or  consta- 
bles' fees  for  'the  service  thereof,  and  the  fees  of  the  jury. 

5.  Jury,  how  summoned  and  sworn.  In  order  to  form  the 
jury,  the  magistrate,  with  whom  the  affidavit  is  filed,  must  nomi- 
nate twelve  respectable  persons,  qualified  to  serve  as  jurors  in 
courts  of  record.  He  must  then  issue  his  precept,  directed  to  the 
sheriff  or  one  of  the  constables  of  the  county,  or  any  constable 
or  marshal  of  the  city  or  town,  commanding  him  to  summon  the 
persons  so  nominated,  to  appear  before  him,  at  a  time  and  place 
appointed  therein,  not  more  than  three  days  from  the  date 
thereof,  for  the  purpose  of  trying  the  matters  in  difference.  2  R. 
S.  514  (531),  §  35,  as  amended  by  Laws  of  1849,  ch.  198,  §  3. 

Form  of  precept. 
CouwTT,  ss: 
To  the  Sheriff  or  any  constable  of  said  county,  greeting :. 

Wheeeas,  a.  B.,  of,  etc.,  has  made  oath  in  writing,  and  pre- 
sented the  same  to  me,  stating  that,  etc.  {reciting  Iriejly  the  land- 
lord^ s  statement  of  facts) ;  whereupon  I  issued  a  summons  re- 
quiring the  said  C.  J).,  and  others  in  possession,  or  claiming  pos- 
session of  said  premises,  forthwith  to  remove  therefrom,  or  to 
show  cause  before  me,  at  a  time  now  past,  why  possession  of  the 
premises  should  not  be  delivered  to  the  said  A.  B.,  the  landlord ; 

And  wheeeas,  the  said  CD.  has,  by  his  affidavit,  filed  with 
me,  denied  the  facts,  or  some  of  them,  upon  which  the  said 
summons  was  issued ; 

AwD  WHEREAS,  a  jury  having  been  demanded  to  try  the  issue 
so  joined,  I  have  in  due  form  of  law  nominated  E.  T.,  etc.  {nam- 
ing fhem),  twelve  reputable  persons,  qualified  to  ■  served  as 
jurors  in  courts  of  record : 

You  are,  therefore,  hereby  commanded,  in  the  name  of  the 
People  of  the  State  of  New  York,  to  summon  the  above-named 
persons  so  nominated  to  appear  before  me,  at  my  office,  in  the 
of         ,  in  said  county,  on  the        day  of       j  18    ,  at 
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o'clock,      M.,  to  try  the  said  matter  in  difterence  between  the 
said  parties. 
Witness  my  hand,  this        day  of        ,  A.  D.,  18    . 

Mo  I.  F.,  County  Judge, 
{or,  R.  M.,  Justice  of  the  Peace.) 

Six  of  the  persons  so  summoned  are  to  be  drawn  in  the  same 
manner  as  jurors  in  justices'  courts  (as  to  which  see  2  R.  S.  243 
[260],  §  98,  2  Wait's  Law  &  Fr.  594,  597) ;  and  are  required  to 
be  sworn  by  such  magistrate,  ' '  well  and  truly  to  hear,  try  and 
determine  the  matters  in  difference  between  the  parties.' '  2  R. 
S.  514  (531),  §  36  ;  Laws  of  1849,  ch.  193,  §  4  ;  Laws  of  1862,  ch. 
368. 

Prior  to  the  amendment  of  the  statute  in  1862,  the  magistrate 
had  no  power  to  summon  talesmen  to  form  a  jury.  Miner  v. 
Burling,  32  Barb.  540.  But  now,  whenever  a  sufficient  number 
of  jurors,  duly  drawn  and  summoned,  do  not  appear,  or  cannot 
be  obtained  to  form  a  jury,  the  magistrate  may  order  any  sheriff, 
constable,  or  marshal  to  summon  from  the  bystanders,  or  from 
the  county  at  large,  so  many  persons  qualified  to  serve  as  jurors 
as  shall  be  sufficient,  and  return  their  names  to  the  magistrate.  2 
R.  S.  514  (531),  §  36,  as  amended ;  Laws  of  1862,  ch.  368. 

Every  person  so  summoned  must  attend  forthwith  and  serve 
as  a  juror,  unless  excused  by  the  magistrate,  and  for  every 
neglect  and  refusal  so  to  attend,  he  will  be  subject  to  fine  by  the 
magistrate,  in  the  same  manner  as  is  now  provided  by  law  in  the 
case  of  jurors  in  courts  of  record.  lb. 

If  there  be  a  default  of  juror's  on  the  return  of  a  tenire,  the 
magistrate  is  authorized  to  issue  a  second  venire,  and  so  on  until 
a  jury  appears.  Roach  v.  Cosine,  9  Wend.  227.  /See  Porter 
V.  Cass,  7  How.  441.  But  it  is  erroneous  for  the  magistrate  to 
nominate  more  than  twelve  jurors,  and  especially  is  this  so  where 
the  tenant  objects  to  the  proceeding.    Farrington  v.  Morgan,  20 

Wend.  207. 

c.  Challenge.  The  law  does  not  authorize  either  party  on  the 
trial  before  a  jury  to  peremptorily  challenge  a  juror.  Tlie 
Peoples.  Hamilton,  15  Abb.  328  ;  S.  C-  affirmed,  35  How.  641,  n. ; 
89  N.  Y.  (12  Tiff.)  107  ;  6  Trans.  App.  219. 

d.  Examination  of  parties.  Parties  to  the  proceeding  may 
now  be  examined  as  witnesses  in  their  own  behalf,  whether  the 
trial  be  with,  or  without  a  jury,  the  same  as  in  actions..    Code, 
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§  399,  as  amended.    See  People  v.  Albright,  23  How.  306 ;  S.  C, 
14  Abb.  305. 

Prior  to  the  recent  amendments,  however,  this  was  not  allowed. 
See  Marseilles  v.  Bulger,  19  How.  34 ;  Benjamin  v.  Benjamin, 
5  N.  Y.  (1  Seld.)  383. 

After  the  evidence  is  all  in,  it  is  right  and  proper  for  the  magis- 
ti'ate  to  charge  the  jury  upon  the  law  of  the  case.  The  People  v. 
Kelsey,  14  Abb.  372;  S.  C,  38  Barb.  269.  And  the  jury,  hav- 
ing heard  the  allegations  and  proofs  of  the  parties,  are  to  be  kept 
together  until  they  agree  upon  their  verdict,  by  the  sheriff  or  one 
of  his  deputies,  or  a  constable,  or  by  some  proper  person  appointed 
by  the  magistrate  for  that  purpose,  who  shall  be  sworn  to  keep 
such  jury  as  is  usual  in  like  cases  in  courts  of  record.  2  R.«S. 
514  (531),  §  37. 

If  the  jury  cannot  agree,  after  being  kept  together  for  such 
time  as  the  magistrate  shall  deem  reasonable,  he  may  discharge 
them,  and  nominate  a  new  jury,  and  issue  a  new  precept  in  the 
manner  before  described.  Id.,  §  38. 

e.  Matters  of  defense.  The  defendant  may  show,  as  matter 
of  defense,  any  thing  which  tends  to  'disprove  the  facts,  or  any 
of  them,  upon  which  the  summons  issued.  See  2  R.  S.  514  (530), 
§  34.  A  tenant,,  properly  so  called,  however,  is  not  allowed,  ex- 
cept under  special  circumstances,  to  controvert  the  landlord's 
title.  See  Rowan  v.  Lytle,  11  Wend.  616 ;  SpraTcer  v.  CooJc,  16 
N.  Y.  (2  Smith)  567.  But  he  may  show  that  such  title  has  ter- 
minated, either  by  its  own  limitation  or  by  conveyance,  or  by 
operation  of  law.  See  JacJcson  v.  Davis,  5  Cow.  123  ;  Buck  v. 
Binninger,  3  Barb.  391 ;  Capet  v.  Parker,  3  Sandf.  662  ;  S.  C.> 
1  Code  R.  N.  S.  90  ;  Bespard  v.  Walbridge,  15  N".  Y.  (1  Smith)  374. 

Where  the  proceeding  is  instituted  to  recover  the  possession  of 
land  sold  under  an  execution,  the  defendant  will  not  be  allowed 
to  make  inquiries  into  the  regularity  and  validity  of  the  judg- 
ment on  which  the  execution  issued  ;  nor,  as  to  whether  the  sale 
was  fraudulent;  or  whether  the  purchaser  purchased  in  good 
faith.  If  the  judgment  and  execution  are  regular  upon  their 
face,  and  the  plaintiff  shows  a  title  under  them,  it  is  sufficient. 
Brown  v.  Belts,  13  Wend.  29. 

Section  10.  Warrant  of  possession. 

a.  When  it  issues.  If,  at  the  time  appointed  in  the  summons, 
no  sufficient  cause  be  shown  to  the  contrary,  and  due  proof  of 
the  service  of  the  summons  be  mad^  to  such  magistrate,  he  is 
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required  thereupon  to  issue  Ms  warrant  to  the  sheriff  of  the 
county,  or  to  any  constable  or  marshal  of  the  city  or  town,  where 
tTie  premises  are  situated,  commanding  him  to  remove  all  per- 
sons from  the  premises,  and  to  put  the  applicant  into  the  full 
possession  thereof.  2  R.  S.  514  (530),  §  38.  See  Starlcweather  v- 
Seeley,  45  Barb.  164. 

So,  if  the  decision  of  the  magistrate,  or  the  verdict  of  the  jury, 
be  in  favor  of  the  lessor  or  landlord,  or  other  person  claiming 
the  possession  of  the  premises,  the  magistrate  is  required  to 
issue  his  warrant  to  the  sheriff,  or  to  any  constable  of  the  county 
in  which  the  premises  are  situated,  commanding  such  officer  to 
put  the  landlord,  lessor  or  other  person,  into  the  full  possession 
of  the  premises.  2  R.  S.  515  (531),  §  89,  amended  Laws  of  1857, 
ch.  684,  §  8.     See  Laws  of  1868,  ch.  764. 

In  case  the  magistrate  refuses  to  issue  the  warrant  after  de- 
mand duly  made  upon  him  for  it,  a  mandamus  will  lie  to  com- 
pel him  to  issue  it.     The  People  v.  Willis,  5  Abb.  205. 

b.  Form  and  contents  of. 

Warrant  to  dispossess  tenant  on  default. 
To  the  sheriff,  or  any  constaUe  of  the  county  of       ,  greeting : 

Whereas,  A.  B.,  of  ,  in  said  county,  has  made  oath,  in 
writing,  and  presented  the  same  to  me,  that,  etc.  {reciting  in  full 
the  facts  contained  in  the  landlord^  s  affidavits.) 

Whereupon  I  issued  a  summons,  requiring  the  said  C.  D.,  and 
any  other  person  in  the  possession,  or  claiming  the  posses- 
sion of  the  premises  above  described,  forthwith  to  remove_  from 
the  said  premises,  or  to  show  cause  before  me  at  my  office,  in  , 
on  the  day  of  ,  instant,  at  o'clock,  .  m.,  why 

the  landlord  should  not  be  put  in  the  possession  of  the  said  prem- 
ises ;  and  due  proof  of  the  service  of  said  summons  having  been 
made  to  me,  and  no  good  cause  shown  against  the  said  landlord's 
application  having  been  shown,  or  any  way  appearing :  There- 
fore, the  people  of  the  State  of  New  York  command  you  to  re- 
move all  persons  from  the  said  premises,  and  to  put  the  landlord, 
the  said  A.  B.,  into  full  possession  thereof. 

Witness  my  hand,  this  day  of         ,  A.  D.,  18    . 

McI.  F.,  County  Judge, 
{or,  R.  M.,  Justice  of  the  Peace. 

Warrant  to  dispossess  the  tenant  after  trial. 
To  the  sheriff,  or  any  constable  of  the  county  of       ,  greeting-. 
Whereas,  A.  B.,  of         ,  in  said  county,  made  oath,  in  writ- 
ing, and  presented  the  same  to  me,  stating  that,  etc.  {reciting 
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wTiaf) ;  wliereTipon  I  issued  a  summons,  requiring  the  said  C.  D., 
and  others  in  possession  or  claiming  possession  of  said  premises, 
forthwith  to  remove  therefrom,  or  to  show  cause  before  me,  at  k 
certain  time  now  past,  why  the  landlord,  the  said  A.  B.,  should 
not  be  put  in  possession  of  the  said-  premises. 

AwD  WHEEEA8,  the  Said  0.  D.,  by  his  affidavit  filed  with  me, 
denied  the  facts,  or  some  of  them,  upon  which  the  said  summons 
was  issued  ;  and  thereupon  the  issue  so  joined  was  tried  before 
me ;  and  after  hearing  the  evidence  of  the  parties,  I  rendered  a 
decision  in  fa\^or  of  said  A.  B.  {or,  before  a  jury  duly  nominated 
by  me,  and  summoned  for  that  purpose,  who,  after  hearing  the 
evidence  of  the  parties,  rendered  a  verdict  in  favor  of  the  said 
A.  B.,  to  wit :  that  the  possession  of  the  said  premises  should  be 
delivered  to  the  said  A.  B.) ;  whereupon  judgment. was  rendered 
by  me  in  favor  of  the  said  A.  B.,  against  the  said  C.  D.,  in  pur- 
suance of  such  decision  (or  verdict),  that  the  possession  of  said 
premises  be  delivered  to  the  said  A.  B.  :  Now,  therefore,  the 
people  of  the  State  of  New  York  command  you  to  remove  all 
persons  from  the  said  premises,  and  to  put  the  said  A.  B.  in  full 
possession  thereof 

Witness  my  hand,  this  day  of  ,  A.  D.,  18    . 

McI.  F.,  County  Judge. 
{or,  R.  M.,  Justice  of  the  Peace.) 

c.  Proceedings  under.  The  officer  to  whom  such  warrant  for 
delivering  possession  shall  be  directed  and  delivered,  in  either  of 
the  cases  aforesaid,  is  required  to  execute  the  same,  according 
to' the  tenor  thereof.  2  R.  S.  515  (532),  §  40.  A  warrant  of  dis- 
possession properly  and  regularly  issued,  protects  all  who  act 
under  it,  unless  they  act  willfully  and  maliciously.  And  the 
law  does  not  recognize  the  state  of  the  weather  in  executing  such 
a  warrant.  HigenbotJiam  v.  Loweniein,  28  How.  221 ;  S.  C,  3 
Rob.'  22. 

d.  Effect  of  issuing.  The  eflect  of  issuing  a  warrant  for  the 
removal  of  any  tdnant  from  demised  premises,  is  to  cancel  and 
annul  the  contract  or  agreement  for  the  use  of  the  premises, 
if  any  such  exists,  and  to  extinguish  the  relation  of  landlord  and 
tenant  between  the  parties.  2  R.  S.  515  (532),  §  43. 

Where  the  tenant  has  been  removed  from  the  demised  premises 
for  the  non-payment  of  rent,  the  above  provision  does  not  operate 
to  annul  the  lease  from  its  date,  but  only  from  the  time  of  the 
default  for  which  the  warrant  issued.  Hinsdale  v.  White,  6  Hill, 
507 ;  and  all  the  rent  due  prior  to  the  eviction  of  the  tenant  may 
be  recovered  by  the  landlord.  lb ;  Whitney  v.  Meyers,  1  Duer, 
266;  Academy  of  Ifusic  v.  HacTcett,  2  Hilt.  217;  McKeonv 
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Whitney,  3  Denio,  452  ;  Crane  v.  Hardman,  4  E.  D.  Smith,  335  ; 
Stuyvesant  v.  Grissler,  12  Abb.  N.  S.  6,  14 ;  Johnson  v.  Oppen- 
heim,  55  N.  Y.  (10  Sick.)  280.  It  seems,  b-owever^  that  compen- 
satiou  for  the  use  of  the  premises  by  the  tenant  intermediate  the 
default  and  the  time  he  is  dispossessed,  cannot  be  recovered  by 
action  on  the  lease  ;  but  the  landlord's  only  remedy  is  by  pro- 
ceeding against  the  tenant  as  a  wrong-doer.     See  Hinsdale  v. 

White,  6  Hill,  507 ;  Crane  v.  Hardman,  4  E.  D.  Smith,  339  ;  Fea- 
therstonhaugh  v.  Bradshaw,  1  Wend.  134. 

Where  rent  is  payable  quarterly  in  advance,  an  eviction  before 
the  end  of  the  quarter  is  no  bar  to  an  action  for  the  rent  that 
had  previously  become  due.  Giles  v.  GomstocJc,  4  N.  Y.  (4 
Comst.)  270.  See  Cushingliam  v.  Phillips,  1  E.  D.  Smith,  416  ; 
Davison  v.  Donadi,  2  id.  121 ;  Healy  v.  McManus,  23  How. 
238  ;  Whitney  v.  Meyers,  1  Duer,  266 ;  Johnson  v.  Oppenheimt 
55  K  Y.  (10  Sick.)  280. 

e.  Warrant,  hoto  stayed.  Except  where  the  tenant  holds  over 
after  the  expiration  of  his  term,  the  issuing  of  the  warrant  of 
removal  may  be  stayed.  To  this  end  the  statute  provides,  that 
in  case  of  a  proceeding  for  the  non-payment  of  rent,  the  issu- 
ing of  the  warrant  will  be  stayed,  if  the  person  owing  such  rent 
shall,  before  the  warrant  be  actually  issued,  pay  the  rent  due, 
and  all  the  costs  and  cha,rges  of  the  proceedings  ;  or  give  such 
security  as  shall  be  satisfactory  to  the  magistrate,  to  the  person 
entitled  to  the  rent,'  for  the  payment  thereof  and  the  costs,  in  ten 
days.  In  case,  however,  the  person  giving  such  security  does 
not  within  ten  days  produce  to  the  magistrate  satisfactory  evi- 
dence of  the  payment  of  the  rent  and  costs,  the  warrant  of  re- 
moval may  at  any  time  thereafter  be  issued.  2  R.  S.  515  (532), 
§  44  ;  Laws  of  1857,  ch.  684,  §  4. 

Security  for  rent  on  proceeding  for  non-payment. 

In  consideration  of  the  sum  of  one  dollar,  to  us  in  hand  paid, 
we  hereby,  jointly  and  severally,  engage  to  pay  A.  B.,  of  , 

in  the  county  of  ,  the  sum  of  '     '    dollars,  for  rent  due 

him  for  the  occupation  of,  etc.  {describe  the  demised  premises), 
and  for  the  costs  and  charges  of  a  certain  application  to  remove 
the  undersigned,  C.  D.,  from  the  said  premises,  under  the  provis- 
ions of  the  statute  authorizing  summary  proceedings  to  recover 
the  possession  of  land  in  certain  cases,  within  ten  days  from  the 
date  hereof.  {Signatures  of  sureties.) 

Dated  and  sealed  this       day  of  ,  18    . 
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So,  if  the  application  is  founded  on  the  fact  that  the  tenant  or 
lessee  has  taken  the  benefit  of  any  insolvent  act,  or  been  dis- 
charged under  any  act  for  the  relief  of  his  person  from  impris- 
onment, the  proceedings  will  be  stayed,  if,  at  any  time  before 
issuing  the  warrant  for  removal,  the  tenant  or  lessee,  or  his 
assignee,  shall  pay  the  costs  of  such  proceedings  as  have  been 
had,  and  give  such  security  to  the  person  entitled  to  the  rent,  for 
tlie  payment- thereof,  as  it  shall  become  due,  as  shall  be  satisfac- 
tory to  the  magistrate.     2  R.  S.  516  (532),  §  45. 

Form  of  security. 

Whereas,  proceedings  have  been  commenced  by  A  B.  for  the 
removal  of  C.  D,,  of,  etc.,  from  the  premises  occupied  by  him  in 
,  in  said  county,  under  the  statute  relating  to  summary 
proceedings  to  recover  possession  of  land,  on  the  ground  that 
the  said  C.  D.  has  taken  the  benefit  of  an  insolvent  act  {or,  been 
discharged  under  the  statute  for  the  relief  of  his  person  from 
imprisonment). 

And  whereas,  the  said  C.  D.  desires  a  stay  of  the  said  pro- 
ceedings so  commenced,  as  aforesaid,  now,  therefore,  the  under- 
signed, in  consideration  thereof,  and  the  further  consideration  of 
one  dollar,  to  us  in  hand  paid,  do  hereby  agree  to  pay  to  the  said 
A.  B.  the  rent  of  said  premises,  as  the  same  shall  become  due, 
according  to  the  agreement  under  which  the  said  premises  are 
held. 

Dated  and  sealed,  etc.  {Signatures  of  sureties.) 

And,  when  the  application  is  founded  upon  an  alleged  sale  by 
execution  of  the  premises  occupied  by  the  defendant  in  such  exe- 
cution, the  proceedings  will  be  stayed,  if,  at  any  time  before  issu- 
ing the  warrant  of  removal,  the  occupant  shall, 

1.  Pay  the  costs  of  such  proceedings. 

2.  File  with  the  oflBcer  before  whom  the  application  is  pending 
an  affidavit  that  he  claims  the  possession  of  such  premises  bj 
virtue  of  some  title  or  right  acquired  after  such  premises  were 
sold,  or  as  guardian  or  trustee  for  any  other  ;  and, 

3.  Execute  a  bond  td  the  applicant  for  such  warrant,  in  such 
penalty  and  with  such  sureties  as  the  magistrate  shall  approve, 
conditioned  to  pay  the  costs  which  may  be  recovered  against  him 
in  any  ejectment  that  may  be  brought  by  such  applicant  within 
six  months,  for  the  recovery  of  the  possession  of  such  premises, 
and  to  pay  the  value  of  the  use  and  occupation  of  such  premises 
from  the  date  of  such  bond  to  the  time  such  applicant  shall 
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obtain  possessioa  of  the .  same  by  virtue  of  a  recovery  in  such 
action  of  ejectment,  and  also  conditioned  not  to  commit  any 
-waste  or  injury  to  such  premises  during  his  occupation.  2  R.  S. 
516  (533),  §  46. 

Affidavit  of  title  subsequently  acquired,  etc. 

{Title.) 
(Venue.) 

C.  D.,  of  ,  in  said  county,  being  duly  sworn,  says  he  is 

the  above-named  defendant ;  that  he  claims  the  possession  of  the 
premises  described  in  the  affidavit  of  A.  B. ,  the  plaintiff,  dated 
the        day  of  ,  18    ,  by  virtue  of  a  right  or  title  acquired 

to  the  same  subsequent  to  the  sale  of  said  premises,  as  mentioned 
in  the  affidavit  of  said  plaintiff,  that  is  to  say  {setting  forth  par- 
ticularly how  title  was  acquired) ;  or,  that  he  claims  the  posses- 
sion of  said  premises  as  the  guardian  of  E.  F.,  a  minor,  under  the 
age  of  twenty-one  years  ;  or,  as  the  trustee  for  G.  H.,  of  , 

in  said  county.  C.  D. 

Sworn,  etc. 


^5 


Bond  to  stay  proceedings. 

Know  all  men  by  these  presents,  that  we,  C.  D.,  of  ,  in 

the  county  of  ,  and  R.  M.,  merchant,  and  S.  T.,  manufac- 

turer, of  the  same  place,  are  held  and  firmly  bound  unto  A.  B., 
of  ,  in  said  county,  in  the  sum  of  dollars,  to  be  paid 

to  the  said  A.  B.,  his  executors,  administrators  or  assigns,  for 
which  payment  well  and  truly  to  be  made,  we  bind  ourselves, 
our  heirs,  executors  and  administrators,  firmly  by  these  presents. 
Sealed  with  our  seals,  and  dated  ttie        day  of  ,  18    . 

Whereas,  the  said  A.  B.,  above  named,  has  instituted  pro- 
ceedings under  the  provisions  of  the  statute  authorizing  summary 
proceedings  to  recover  the  possession  of  land  in  certain  cases,  for 
the  purpose  of  obtaining  possession  of  the  premises  situated,  etc. 
{describing  them,),  and  which  proceedings  are  founded  upon  an 
alleged  sale  by  execution  of  said  premises.  And,  whereas,  the 
said  C.  D.  has  made  affidavit  that  he  claims  the  j)ossession  of  the 
said  premises  by  virtue  of  a  right  or  title  acquired  to  the  same 
subsequent  to  such  alleged  sale  {or,  as  the  guardian  of  E.  F.,  a 
minor  under  the  age  of  twenty-one  years  ;  or,  as  the  trustee  for 
Gr.  H.,  of  ,  in  said  county.) 

JMow,  therefore,  the  condition  of  this  obligation  is  such  that, 
if  the  above  bounden  C  D.  shall  pay  the  costs  which  may  be 
recovered  against  him  in  any  action  that  may  be  brought  by  the 
said  A.  B.,  within  six  months,  for  the  recovery  of  the  possession 
of  such  premises  ;  and  shall  pay  the  value  of  the  use  and  occu- 
pation of  such  premises,  from  the  date  hereof  to  the  time  the  said 
A.  B.  shall  obtain  possession  of  the  same  by  virtue  of  a  recovery 
in  such  action ;  and  shall  not,  during  his  occupation  of  said 
Vol.  v.— 56 
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premises,  commit  any  waste  or  injury  to  the  said  premises,  then 
the  above  obligation  to  be  void,  otherwise  to  remain  in  full  force 
and  virtue. 

C.  D.  [Seal.] 
R.  M.  [Seal.] 
S.   T.  [Seal.] 
Signed,  sealed  and  ) 
delivered  in  pres-  >■ 
ence  of  W.  H.  M. ) 

As  to  the  staying  of  the  warrant  by  injunction,  see^os^,  449,  §14. 

Section  11.  Redemption  of  premises.  Where  proceedings  are 
had  against  the  tenant  for  default  in  the  payment  of  rent,  provis- 
ion is  made  by  statute  for  the  redemption  of  the  premises  in  the 
following  manner :  If  the  unexpired  term  of  the  lease  under 
which  the  preinises  are  held  exceeds  five  years,  at  the 
time  of  issuing  the  warrant  upon  such  proceedings,  the 
lessee,  his  assigns  or  personal  representatives  may,  at  any  time 
within  one  year  after  possession  of  the  demised  premises  shall 
have  been  delivered  to  the  landlord,  pay  or  tender  to  the  lessor, 
his  representatives,  or  attorney,  or  to  the  officer  who  issued  the 
warrant,  all  rent  in  arrear  to  the  time  of  such  payment  or  tender, 
and  all  costs  and  charges  incurred  by  the  landlord  ;  and  in  such 
case  tlie  premises  shall  be  restored  to  the  lessee,  who  shall  hold 
and  enjoy  the  same  without  any  new  lease  thereof,  according 
to  the  terms  of  the  original  demise ;  and  any  mortgagee  of  the 
lease,  or  of  any  part  thereof,  who  shall  not  be  in  possession  of 
the  demised  premises,  or  any  judgment  creditor  of  the  lessee 
who  shall,  within  one  year  after  the  execution  of  such  warrant, 
pay  all  rent  in  aj'rear,  all  costs  and  charges  as  aforesaid,  and  per- 
form all  the  agreements  which  ought  to  be  performed  by  the 
first  lessee,  shall  not  be  aflfected  by  such  recovery ;  and  such 
judgment  creditor  may  file  a  suggestion  of  such  payment  upon 
record,  and  may  issue  execution  for  the  amount  of  the  original 
judgment  and  of  such  payment.     Laws  of  1842,  ch.  240. 

In  order  that  the  lessee  or  tenant  may  be  entitled  to  redeem 
the  premises  under  the  statute,  it  must  appear  that  the  unexpired 
term  of  the  lease  exceeds  five  years  at  the  time  of  issuing  the 
warrant,  and  that  the  rents  and  costs  have  been  properly  tendered 
or  security  oflfered  within  ten  days  for  the  payment  thereof.  And 
this  is  so  although  the  lease  may  contain  a  conditional  covenant 
of  renewal  by  the  landlord  for  a  further  term  of  years,  after  the 
expiration  of  the  first.    Bokee  v.  Hamersley,  16  How.  461. 
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Section  12.  Proceedings,  how  reviewed. 

a.  When  by  appeal.  The  proceedings  for  the  removal  of  the 
tenant,  if  conducted  before  a  justice  of  the  peace,  may  be  re- 
viewed on  appeal  to  the  county  court,  or  by  writ  of  certiorari ; 
the  two  remedies  in  such  case  being  concurrent,  and  the  party 
aggrieved  may  resort  to  either  remedy  at  his  option.  See  Wil- 
liams V.  Bigelow,  11  How.  83. 

An  appeal  does  not,  however,  lie  to  the  court  of  common  pleas, 
from  the  determination  in  proceedings  before  a  justice  of  the 
marine  court  in  the  city  of  New  York.  Mclntire  v.  Hernandez, 
39  How,  121 ;  S.  C,  7  Abb.  N.  S.  214.  And  the  same  is  true 
where  the  proceedings  are  instituted  before  a  justice  of  one  of 
the  district  courts  of  the  city  of  New  York.  Freeman  v.  Ogden, 
17  Abb.  326,  note;  S.  C.  affirmed,  40  N.  Y.  (1  Hand)  105  ;  The 
People  V.  Willis,  5  Abb.  205  ;  Romaine  v.  Kinshimer,  2  Hilt. 
519.  See  contra,  Davis  v.  Hudson,  5  Abb.  61.  The  only  proper 
mode  of  review  in  these  cases  is  by  certiorari  out  of  the  supreme 
court.     See  the  cases  above  cited. 

As  regards  appeals  from  the  decision  of  a  j  ustice  of  the  peace, 
the  proceedings  may  be  removed  by  appeal  to  the  county  court 
of  the  county,  in  the  same  manner,  and  with  the  like  eflfect,  and 
upon  like  security,  as  appeals  from  the  judgment  of  justices  of 
the  peace  in  civil  actions,  except  that  the  decision  of  the  county 
judge  must  be  an  affirmance  or  reversal  of  such  judgment,  and 
be  final.  But  in  addition  to  the  security  for  such  judgment,  as 
required  by  law,  in  case  of  such  appeal,  in  order  to  stay  the 
issuing  of  such  warrant  or  execution,  there  shall,  in  case  of  ap- 
peal by  the  tenant,  be  security  also  given  for  the  payment  of  all 
rent  accruing  or  to  accrue  u-pon  such  premises  subsequent  to  the 
said  application  to  such  justice.  Laws  of  1849,  ch.  193,  §  5,  sub.  2. 

It  is  further  provided,  that  no  appeal  will  be  allowed,  unless 
such  security  for  said  judgment  be  given,  and  approved  by  the 
judge  at  the  time  of  allowing  such  appeal,  and  served  on  the 
justice  with  the  affidavit  for  appeal.  Id.,  sub.  3. 

It  is  held,  that  the  alterations  made  in  the  method  of  appealing 
from  the  justice's  court  to  the  county  court,  by  amendments  to 
the  Code,  are  clearly  applicable  to  the  manner  of  appealing 
in  the  summary  proceeding  under  the  act  of  1849,  just  cited ; 
hence,  it  is  no  longer  necessary  to  serve  an  affidavit  on  the  justice 
in  order  to  perfect  the  appeal,  and  no  allowance  of  an  appeal  is 
necessary.    Hammond  v.  Carpenter,  29  How.  43  ;  JDeuel  v.  Bust, 
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Notice  of  appeal. 

24  Barb;  438.    See  Briggs  v.  Swales,  29  How.  201;    S.  C,  19 
Abb.  323. 

The  proper  method  of  bringing  the  appeal  is  by  the  service  of 
a  notice  of  appeal,  within  twenty  days  after  judgment ;  in  which 
notice  must  be  stated,  the  grounds  upon  which  the  appeal  is 
founded.  If,  however,  the  judgment  was  rendered  upon  pro- 
cess not  personally  served,  and  the  defendant  did  not  appear, 
he  has  twenty  days  after  personal  notice  of  the  judgment,  in 
which  to  serve  the  notice  of  appeal.  Code,  §  353  ;  Deuel  v.  Hust, 

24  Barb.  438. 

Notice  of  appeal. 

jn  the  Matter  of  A.  B.,  landlord,   ^  Summary   proceeding    to    recover 
agst.  Y    possession  of  larud,  iefore  R.  M., 

c.  D.,  tenant.  J      Esq. ,  Justice  of  the  Peace. 

Siu — Please  take  notice,  that  C.  D.,  above  named,  appeals 
from   the  judgment  rendered  on  the  day  of  ,  18     , 

before  R.  M.,  Esq.,  in  favor  of  the  said  A.  B.,  against  the  said 
C.  D.,  under  the  provisions  of  the  statute  authorizing  summary 
proceedings  to  recover  the  possession  of  land  in  certain  cases  ; 
and  in  which  judgment  costs  Were  included,  amounting  to 
dollars,  to  the  county  court  of  the  county  of 

TaJce  notice,  also,  that  the  grounds  upon  which  the  said  appeal 
is  founded  are  as  follows  :  {particularly  stating  the  grounds 
of  the  appeal.) 

Dated,  etc.  C.  D.,  Appellant. 

A  copy  of  the  above  notice  must  be  served  on  the  respondent, 
and  also  on  the  justice  in  the  manner  prescribed  by  the  Code,  § 
354.  The  service  must  be  on  the  justice  personally,  if  living  and 
within  the  county,  or  on  his  clerk,  if  there  be  one,  and  on  the 
respondent  personally,  or  by  leaving  it  at  his  residence,  with 
some  person  of  suitable  age  and  discretion,  or  in  case  the  respond- 
ent is  not  a  resident  of  such  county,  or  cannot  after  due  diligence 
be  found  therein,  in  the  same  manner  on  the  attorney  or  agent, 
if  any,  who  is  a  resident  of  such  county,  who  appeared  for  the 
respondent  on  the  trial ;  and  if  neither  the  respondent  nor  such 
agent  or  attorney  can  be  found  in  the  county,  the  notice  may  be 
served  on  the  respondent  by  leaving  it  with  the  clerk  of  the  ap- 
pellate court,  ajid  the  appellant  must,  at  the  time  of  the  service 
of  the  notice  of  appeal  on  the  justice,  or  on  his  clerk,  as  herein 
provided,  pay  to  such  justice  or  clerk,  the  costs  of  the  proceed- 
ing included  in  the  judgment,  together  with  $2  costs  of  the  re- 
turn, which  shall  be  included  in  the  judgment  for  costs  on  reversal. 
See  Code,  §  354  ;  Deuel  v.  Bust,  24  Barb.  438. 
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Undertaking  on  appeal. 

Security  for  fhe  judgment  must  be  given  in  the  form  prescribed 
by  section  356  of  the  Code,  for  staying  execution.  Such  security 
is  required  to  be  a  written  undertalring,  executed  by  one  or  more 
sufficient  sureties,  approved  by  the  county  judge,  or  by  the  court 
below,  to  the  effect  that  if  judgment  be  rendered  against  the  ap- 
pellant, and  execution  thereon  be  returned  unsatisfied,  in  whole 
or  in  part,  the  sureties  will  pay  the  amount  unsatisfied.  See 
Deuel  V.  Rust,  34  Barb.  438 ;  Hammond  v.  Carpenter,  29 
How.  43. 

In  addition  to  the  security  for  the  judgment,  in  cases  of  an 
appeal  by  the  tenant,  in  order  to  stay  the  issuing  of  the  warrant 
or  execution,  security  must  also  be  given  for  the  payment  of  all 
rent  accruing  or  to  accrue  upon  the  premises  subsequent  to  the 
application  to  the  justice.  See  Laws  of  1849,  ch.  193,  §  5,  sub.  2; 
Deuel  V.  Bust,  24  Barb.  438. 

Undertaking  on  appeal. 


In  the  Matter  of  A.  B.,  landlord,  1  Summary  proceeding   to    reco-oer 
ag»t.  \    possession  of  land,  before  R.  M., 

c.  D.,  tenant.  I     Bsq.,  Justice  of  the  Peace. 

C.  D.,  above  named,  having  appealed  to  the  county  court  of 
the  county  of  ,  from  the  judgment  rendered  against  him 

on  the  day  of  ,  before  R.  M.,  Esq.,  in  favor  of  the 

said  A.  B.,  under  the  provisions  of  the  statute  authorizing  sum- 
mary proceedings  to  recover  the  possession  of  land  in  certain 
cases,  and  in  which  judgment  costs  were  included  amounting  to 
dollars  : 

Now,  therefore,  in  order  to  stay  the  execution  of  the  said  judg- 
ment, and  in  consideration  thereof,  we,  E.  B.  and  D.  M.,  under- 
take and  promise  to  and  with  the  said  A.  B.,  that,  if  judgment 
be  rendered  against  the  said  C.  D.,  on  the  said  appeal,  and  exe- 
cution thereon  be  returned  unsatisfied,  in  whole  or  in  part,  we 
will  pay  the  amount  unsatisfied.  {If  the  appeal  is  made  by  the 
tenant,  add) :  And  we  do  further  promise  and  undertake  to  and 
with  the  said  A.  B.,  that  the  said  C.  D.  shall  punctually  pay  all 
rent  accruing,  or  to  accrue,  upon  said  premises  subsequent  to 
the  application  to  said  justice,  and  that,  in  default  thereof,  we 
will  pay  the  sajne. 

Witness  our  hands  and  seals,  this        day  of         ,  A.  D.  18    , 

E.  B.  [Seal.] 
D.  M.  [Seal.] 

I  approve  of  the  above  undertaking,  and  the  sureties  therein 
mentioned.  S.  P.  H.,  County  Judge. 

Dated,  etc. 
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By  certiorari. 

If  the  appellant,  in  good  faith,  gives  due  notice  of  appeal,  an 
omission,  through  mistake,  to  do  any  other  act  necessary  to  per- 
fect the  appeal,  or  to  stay  proceedings,  is  amendable  by  leave  of 
the  court,  under  section  327  of  the  Code.  Thus,  it  is  held  that 
the  county  court  is  authorized  to  allow  the  appellant  to  amend 
Ms  appeal  by  giving  the  required  security,  where  he  omits,  on 
bringing  his  appeal,  to  give  such  security.  Briggs  v.  Sioales, 
29  How.  201  ;  S.  C.,1  9  Abb.  323.  See  Hammond  v.  Carpenter, 
29  How.  43. 

Although  no  appeal  lies  from  the  judgment  of  the  county 
court  to  the  supreme  court,  see  Deuel  v.  Rust,  24  Barb.  438,  yet 
an  appeal  may  be  taken  to  the  supreme  court  from  an  order  of 
the  county  court,  dismissing  an  appeal  taken  from  a  judgment 
of  a  justice  of  the  peace  in  these  proceedings.  lb. 

A  judgment  debtor,  continuing  in  the  possession  of  real  estate 
after  title  thereto  has  been  perfected  under  a  sale  on  execution 
against  him,  is  a  "  tenant ' '  within  the  meaning  of  the  statute 
requiring  security  to  be  given  on  appeal ;  and  the  word  "  rent," 
as  used  in  the  same  statute,  is  to  be  construed  as  meaning,  where 
the' proceedings  are  between  a  judgment  debtor  and  the  pur- 
chaser of  his  land  on  execution,  the  value  of  the  use  and  occu- 
pation, subsequent  to  the  commencement  of  the  proceedings. 
SpraTcer  v.  CooJc,  16  N.  Y.  (2  Smith)  567. 

5.  By  certiorari.  The  act  of  1820  (see  Laws  of  1820,  ch.  194), 
which  was  the  first  to  authorize  summary  proceedings  for  the 
removal  of  the  tenant,  for  holding  over  in  certain  cases,  without 
the  consent  of  his  landlord,  made  no  provision  for  reviewing  the 
proceedings  in  the  supreme  court ;  thus  leaving  this  court  with 
no  other  than  its  common-law  powers  of  re-examining  the  pro- 
cess and  proceedings  before  the  magistrate  by  the  common-law 
certiorari.  See  Nichols  v.  Williams,  8  Cow.  13 ;  Lynde  v. 
Noble,  20  Johns.  80 ;  Buck  v.  Binninger,  3  Barb.  391. 

But  the  Revised  Statutes  have  made  essential  alterations  in  the 
act  relative  to  summary  proceedings  to  recover  the  possession  of 
lands  ;  and,  by  their  provisions,  the  supreme  court  is  authorized 
to  "  award  a  certiorari  for  the  purpose  of  examining  any  adju- 
dication m2i,dL&  on  any  application,"  authorized  by  the  statute, 
2  R.  S.  516  (533),  §  47. 

In  some  early  cases  decided  under  this  section  of  the  statute, 
it  was  held  that,  on  a  return  to  a  certiorari,  no  other  questions 
could  be  raised  than  those  relating  to  \he  jurisdiction  of  the  offi- 
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Proceedings  not  stayed  by  certiorari. 

cer  or  court  before  whom  the  proceedings  are  had,  and  to  the 
regularity  of  such  proceedings.  See  Birdsall  v.  PMlUps,  17 
Wend.  464  ;  Prindle  v.  Anderson,  19  id.  391  ;  Simpson  v. 
Rhinelanders,  20  id.  103  ;  Wilson  v.  Green,  id.  189.  It  is  now 
well  settled,  however,  that  the  legislature  did  not  intend,  in 
these  cases,  to  limit  the  powers  of  the.  court,  as  in  the  case  of  a 
certiorari  at  common  law,  to  the  mere  questions  of  jurisdiction 
of  the  inferior  tribunal,  and  the  regularity  of  its  proceedings  ; 
but  that,  on  the  contrary,  it  was  intended  to  give  the  supreme 
court  full  and  competent  power  to  examine,  upon  the  merits, 
every  decision  of  the  judge  a  quo  upon  a  question  of  law,  and  to 
affirm,  reverse  or  quash  the  proceedings,  as  justice  should 
require.  Anderson  v.  Prindle,  23  Wend.  616;  Niblo  y.' Post, 
25  id.  280  ;  Morewood  v.  HolUster,  6  N.  Y.  (2  Seld.)  309, 
327;  Benjamin  v.  Benjamin,  5  IS.  Y.  (1  Seld.)  383 ;  Bucky. 
Binninger,  3  Barb.  391 ;  BoJcee  v.  Hamersley,  16  How.  461 ; 
Freeman  v.  Ogden,  17  Abb.  326,  note;  S.  C.  affirmed,  40  N.  Y. 
(1  Hand)  105.  See  Hamland  v.  White,  1  How.  154  ;  Carter  v. 
Newbold,  id.  166. 

It  should  affirmatively  appear,  in  the  return  to  the  certiorari, 
that  the  proceedings  b'efore  the  magistrate  were  in  strict  con- 
formity to  the  statute,  (Warrington  v.  Morgan,  30  Wend.  207) ; 
but,  where  the  tenant  fails  to  appear  before  the  justice  on  the 
return  of  the  summons,  he  thereby  admits  the  rights  of  the  land- 
lord, and  will  be  precluded  from  afterward  objecting  to  irregu- 
larity in  the  proceedings  on  certiorari.  McOuire  v.  Tllrich,  2 
Abb.  28. 

A  party  having  no  interest  in  the  subject-matter  of  the  proceed- 
ings is  not  entitled  to  sue  out  a  certiorari.  Colden  v.  Bolts,  12 
Wend.  234.     See  People  v.  McCaffrey,  42  Barb.  530. 

Either  party  may  bring  the  certiorari  to  a  hearing,  upon  the 
usual  notice  of  argument ;  and  it  is  entitled  to  a  place  on  the 
preferred  calendar,  on  filing  a  proper  note  of  issue.  Sup.  Ct. 
Rule,  53. 

c.  Proceedings  not  stayed  hy  certiorari.  The  statute/ provides 
that  the  proceedings  on  any  application  shall  not  be  stayed  or 
suspended  by  certiorari,  or  any  other  writ  or  order  of  any  court 
or  officer.  2  R.  S.  516  (533),  §  47.  It  is,  nevertheless,  held  that,  when 
a  certiorari  is  issued,  it  suspends  the  effect  of  the  judgment  of 
the  magistrate,  in  every  collateral  matter,  and  in  every  thing 
else,  except  what  remains  to  be  done  by  the  magistrate  himself. 
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In  the  court  of  appeals  —  Pi'oceediiigs  on  reversal. 

It  does  not  prevent  him  from  issuing  his  warrant,  to  dispossess 
the  tenant,  but  this  is  all.    Launitz  v.  Dixon,  5  Sandf.  249. 

d.  In  the  court  of  appeals.  Summary  proceedings  to  recover 
possession  of  land  are  held  to  be  special  proceedings  within  the 
meaning  of  section  11  of  the  Code,  and,  therefore,  an  appeal  to 
the  court  of  appeals  from  the  judgment  of  the  supreme  court 
reviewing  such  proceedings  is  properly  taken,  and  is  within  the 
jurisdiction  of  such  former  court  to  hear  and  determine.  The 
People  V.  Boardman,  4  Keyes,  59 ;  Laws  of  1868,  ch.  828,  §  6.  See 
Matter  of  Commissioners  of  Central  Park,  50  N.  Y.  (5  Sick.) 
493,  498 ;  In  the  Matter  of  the  Long  Island  R.  B.  Co.,  45  JST. 
Y.  (6  Hand)  364,  368.  The  judgment  of  the  supreme  court  at 
general  term  upon  the  certiorari  will,  however,  be  final,  unless 
an  appeal  is  allowed  by  that  court  to  the  court  of  appeals,  before 
the  end  of  the  term  next  after  that  at  which  the  judgment  was 
rendered.  The  appeal  may  be  brought  on  for  argument  as  a  pre- 
ferred cause,  at  any  term  of  the  court  of  appeals,  by  either  party, 
upon  fourteen  days'  notice.     Laws  of  1868,  ch.  828,  §§  5,  6. 

Section  13.  Proceedings  on  reversal.  Whenever  the  proceed- 
ings brought  before  the  supreme  court  by  certiorari  are  reversed 
or  quashed,  the  court  may  award  restitution  to  the  party  injured, 
with  costs  ;  and  may  make  such  orders  and  jules,  and  issue  such 
process,  as  may  be  necessary  to  carry  their  j  udgment  into  eflfect. 
2  R.  S.  516  (533),  §  48.  The  tenant  or  lessee  may,  also,  in  such 
case,  recover,  by  action,  against  the  person  making  application 
for  his  removal,  any  damages  he  may  have  sustained  by  reason 
of  such  proceedings,  with  costs.  Id.,  §  49. 

Under  the  above  provision  of  the  statute,  restitution  of  the 
premises  may  be  awarded  to  the  tenant,  even  though  the  lease 
contains  a  covenant  that,  upon  failure  to  pay  the  rent  at  the  time 
appointed,  the  estate  of  the  lessee,  and  all-  his  interest  in  the 
demised  premises,  should  from  thenceforth  cease  and  be  abso- 
lutely void.  Wolcott  V.  Schenk,  16  How.  449.  The  estate  of 
the  lessee  is  not  determined  and  made  absolutely  void  by  such  a 
covenant  ;>  but,  by  the  omission  to  pay  the  rent,  it  merely 
becomes  voidable  at  the  option  of  the  lessor,  for  whose  exclusive 
benefit  it  applies,  and  a  proper  demand  and  refusal  to  pay  must 
be  shown  to  avoid  it.  lb. 

If  the  term  has  expired  before  the  judgment  of  reversal. is  ren- 
dered, the  court  should  not  award  restitution  to  the  tenant. 
Chretien  v.  Boney,  1  N.  Y.  (1  Comst.)  419.     So,  on  the  reversal. 
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Costs. 

of  a  judgment  in  favor  of  the  landlord,  restitution  will  not  be 
awarded  where  such  reversal  is  on  the  ground  of  irregularities, 
and  it  appears  that  the  landlord  should  again  prevail  in  regu- 
larly conducted  proceedings.  The  People  v.  Hamilton,  15  Abb. 
328;  S.  C.  affirmed,  35  How.  641,  n;  39  N.  Y.  (13  Tiff.)  107  ;  6 
Trans.  App.  219.  Nor  will  restitution  be  ordered  in  favor  of  a 
person  not  a  party  to  the  proceedings.  The  People  v.  McCaffrey, 
42  Barb.  530. 

On  an  appeal  to  the  county  court  from  the  decision  of  a  justice 
of  the  peace,  the  court  has  no  power,  upon  a  reversal  of  the  jus- 
tice's  judgment,  to  restore  a  party  to  the  possession  of  which  he 
has  been  deprived  by  such  erroneous  judgment.  Williams  v. 
Bigelow,  11  How.  83. 

Where  a  restitution  has  been  awarded,  and  the  decision  upon 
which  it  was  had  is  subsequently  reversed,  a  re-restitution  will 
be  awarded  as  of  course.  In  the  Matter  of  Shotwell,  10  Johns. 
304  ;  The  People  v.  Shaw,  1  Gaines,  125. 

On  the  reversal  of  a  judgment,  the  court  has  power  to  give 
costs,  whether  restitution  is  awarded  or  not.  Chretien  v.  Doney, 
1  N.  Y.  (1  Comst.)  419. 

Section  14.  Costs.  In  all  cases  of  an  application  pursuant  to 
the  provisions  of  the  statute,  the  party  prevailing  is  entitled  to 
costs,  and  may  maintain  an  action  for  their  recovery.  2  R.  S. 
516  (533),  §  49  ;  Crane  v.  Hardman,  4  E.  D.  Smith,  339.  The 
costs  allowed  are  merely  the  fees  of  those  officers  who  are 
required  to  perform  the  services,  such  as  the  judge,  sheriff,  con- 
stable, etc.  Attorney  and  counsel  fees  cannot  be  allowed  in  such 
proceedings  against  the  adverse  party.  The  Peoples.  Townsend, 
6  How.  178  ;  Patridge  v.  Ford,  5  id.  21 ;  Yan  Hovenhurgh  v. 
Case,  4  Hill,  541.  By  statutory  provision,  county  judges  are 
now  entitled  to  fees  in  these  proceedings.     Laws  of  1857,  ch.  564. 

Where -the  proceedings  are  before  a  justice  of  the  peace,  the 
justice  may  include  the  costs  in  his  judgment,  and  direct  their 
collection  in  the  warrant  for  the  delivery  of  possession,  or  by 
execution.  Laws  of  1849,  ch.  193,  §  5,  sub.  1.  In  all  other  cases, 
the  party  is  limited  to  an  action. 

In  justices'  courts,  the  costs  are :  For  the  summons,  twenty- 
flve  cents  ;  for  precept  to  summon  a  jury,  fifty  cents ;  and  for  the 
hearing,  fifty  cents.  Laws  of  1866,  ch.  692.  The  costs  of  such 
proceedings,  in  other  respects  than  those  enumerated,  are  to  be 
at  the  same  rate  of  fees  now  allowed  by  law  in  civil  actions  in 
Vol.  V— 57. 
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courts  of  justices  of  the  peace,  and  limited  in  like  manner.  Laws 
of  1849,  ch.  193,  §  5,  sub.  1 ;  Laws  of  1866,  eh.  692. 

As  regards  the  rate  at  which  costs  are  to  be  taxed  upon  cer- 
tiorari, the  statutory  regulations  existing  prior  to  the  adoption 
of  the  Code  must  still  govern ;  the  second  part  of  that  instru- 
ment having  no  application  to  these  proceedings.    Code,  §  471. 

Where  a  certiorari  is  issued  before  the  landlord  brings  an 
action  to  recover  his  costs,  the  action  will  be  stayed ;  and  if  issued 
during  the  pendency  of  the  action,  the  certiorari  suspends  the 
force  of  the  judgment  before  the  magistrate,  as  well  as  the  right 
to  recover  costs.  Launitz  v.  Dixon,  5  Sandf.  249.  See  Spring- 
steen V.  Powers,  3  Rob.  483  (489). 

If  the  proceedings  are  removed  by  certiorari  into  the  supreme 
court,  and  reversed  or  quashed,  costs  will  be  awarded  to  the 
injured  party,  2  R.  S.  516  (533),  §  48,  whether  restitution  of  the 
premises  are  awarded  or  not.  Chretien  v.  Boney,  1  N.  Y.  (1 
Comst.)  419. 

Section  15.  Injunction.  The  statute  prohibits  the  staying  of 
proceedings  in  an  application  by  the  landlord  for  the  removal  of 
a  tenant,  by  any  writ  or  order  of  any  court  or  officer,  2  R.  S.  516 
(533),  §  47  ;  and  it  has  been  held  that  this  provision  operated  as 
a  prohibition  to  a  court  of  equity  to  stay  the  landlord's  proceed- 
ings on  the  application  to  j-emove  his  tenant.  Smith  v.  Moffat,  1 
Barb.  65;  See  also  Hyatt  v.  Burr,  8  How.  168.  But  see  Cure 
V.  Crawford,  5  How.  293  ;  S.  C,  1  Code  R.  N.  S.  18,  where  it  is 
held  that  the  statute  being  inconsistent  with  the  provisions  of  the 
Code,  §  219,  is  repealed  by  the  latter.  See  Code,  §§  468,  471 ; 
Capet  V.  ParJcef,  3  Sandf.  662 ;  Forrester  v.  Wilson,  1  Duer, 
624  ;  Duigan  v.  Hogan,  1  Bosw.  645 ;  S.  C,  16  How.  164. 

But  even  if  the  statute  is  to  be  understood  as  applying  to  in- 
junctions issued  out  of  courts  of  equity  as  well  as  to  proceed- 
ings at  law,  yet  it  can  only  affect  those  cases  in  which  the  magis- 
trate has  jurisdiction.  Sherman  v.  Wright,  49  IST.  Y.  (4  Sick.) 
227  ;  Capet  v.  Parker,  3  Sandf.  662 ;  S.  C,  1  Code  R.  JST.  S.  18. 
And  even  where  the  officer  has  jurisdiction,  the  proceedings  may 
be  enjoined  in  cases  of  fraud,  surprise,  or  undue  advantage  in 
the  conduct  of  the  proceedings.  lb.;  Marry  v:  Jones,  2  Daly, 
437  ;  S.  C,  37  How.  52.  Such,  for  instance,  as  the  service  of  the 
summons  so  short  a  time  before  the  hour  fixed  for  its  return  as 
to  render  it  physically  impossible  for  the  tenant  to  reach  the 
court-room  before  the  hearing.     Qriffith  v.  Brown,  28  How.  4  ; 
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Cure  V.  Crawford,  5  id.  293  ;  S.  C,  1  Code  R.  N.  S.  18.  So,  the 
proceedings  wUl  be  enjoined  where  the  defense  is  of  an  equitable 
nature  not  cognizable  by  the  officer.  Mclntire  v.  Hernandez,  39 
How.  121  :  ^.  C,  7  Abb.  N.  S.  214. 

But,  where  the  tenant  has  a  perfect  defense  to  the  proceedings 
before  the  justice,  and  does  not  show  that  he  had  not  evidence 
to  prove  such  a  defense,  and  no  fraud  or  abuse  is  shown,  the 
court  will  not  interpose  by  injunction  to  restrain  the  proceed- 
ings. SeelacTi  v.  McDonald,  11  Abb.  95  ;  S.  C,  21  How.  224. 
See  Marks  v.  Wilson,  11  Abb.  87.  So,  an  injunction  ought  not 
to  issue  upon  any  ground  as  to  which  the  party  could'  have 
relief  in  a  fixed  statutory  method,  adequate  to  the  purpose.  lb. 

An  injunction  will  not  be  granted  after  a  warrant  of  disposses- 
sion has  been  executed.    Roberts  v.  Matliews,  18  Abb.  199. 

A  stranger,  that  is,  one  who  is  not  a  party  to  the  proceedings, 
cannot  obtain  an  injunction  upon  the  allegation  merely,  that 
he  is  in  danger  of  having  his  possession  disturbed ;  the  threatened 
injury  not  being  irreparable.  Aaron  Baum,  37  How.  237  ; 
S.  C,  4  Abb.  ]Sr.  S.  65  ;  7  Rob.  340  ;  Marry  v.  James,  37  How. 
52  ;  S.  C,  2  Daly,  437. 


CHAPTER  XVII. 

LANDS  TAKEN  BY  THE  STATE. 
ARTICLE  I. 

PEOCBEDINGS    TO    DBTBEMINE     THE    TALUB     OF    LANDS   TAKEN    BY  THE 

STATE. 

Section  1.  When  a  writ  of  inquiry  will  issue.  These  proceed- 
ings are  regulated  entirely  by  tlie  provisions  of  the  Revised 
Statutes,  and  a  vrrit  of  ad  quod  damnum,  or  of  inquiry,  will 
issue  from  the  supreme  courc  in  cases  where  the  governor  of  the 
State  is  authorized  by  law  to  take  possession  of  any  lands  or 
tenements  within  the  State  for  the  use  of  the  people,  and  he  can- 
not agree  with  the  owners  of  such  lands  for  the  purchase  thereof 
2  R.  S.  .'188  (610),  §  66.  So,  the  writ  will  issue  to  ascertain  the 
damages  of  the  owner  of  lands  or  tenements  taken  for  the  use  of 
the  people  of  the  United  States,  by  the  consent  of  the  legislature 
of  this  State,  and  the  like  proceedings  shall  be  had  as  those 
directed  upon  applications  on  behalf  of  the  State.  Id.,  §  76  ;  but 
in  the  latter  case,  the  proceedings  need  not  be  instituted  by,  or  in 
the  name  of,  the  governor  of  the  State.  Nor  is  it  necessary  for 
the  chief  magistrate  of  the  United  States  to  institute  the  proceed- 
ings personally.  United  States  v.  BumpUn  Island,  1  Barb.  24. 
The  statute  is  sufficiently  complied  with  if  they  are  instituted  in 
behalf  of  the  United  States,  by  officers  authorized  to  act  for  the 
chief  executive,  in  the  premises.  lb. 

Section  2.  Form  and  contents  of  writ.  The  writ  must  describe 
the  lands  and  tenements  to  be  taken,  with  accuracy  and  certainty ; 
and  must  command  the  sheriff,  "that  by  the  oaths  of  twelve 
good  and  lawful  men  of  his  county,  he  shall  inquire  whether  the 
person  or  persons  owning  the  said  lands  or  tenements,  or  any  of 
such  persons,  will  sustain  any  and  what  injury  by  reason  of  the 
taking  of  such  premises  for  the  use  of  the  people  of  this  State." 
9  R.  S.  589  (610),  §  67.  It  also  commands  the  sheriff  to  return 
the  writ,  with  the  finding  of  the  jury  thereupon,  to  the  court, 
without  delay.     See  lb. 

Section  3.  Notice  of  executing  writ.  Upon  the  writ  being 
delivered  to  the  sheriff,  he  is  required  to  give  at  least  three  weeks' 
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notice  of  the  time  and  place  of  its  execution,  by  publishing  a 
notice  thereof  in  a  newspaper  printed  in  his  county.  Id.,  §  68. 

Section  4.  Writ,  how  executed.  The  sheriff  having  summoned 
twelve  qualified  jurors  of  his  county,  to  attend  at  the  time  and 
place  specified  in  the  notice,  shall  then  and  there  administer  to 
each  of  them  an  oath  that  "  he  will  diligently  inquire  concerning 
the  matters  specified  in  the  said  writ,  and  will  give  a  true  verdict, 
according  to  the  best  of  his  judgment,  without  favor  or  partiality." 
2  E,.  S.  589  (611),  §  69. 

The  jury  having  been  duly  sworn,  proceed  to  view  all  the 
lands  and  tenements  specified  in  the  writ ;  and  having  duly  con- 
sidered the  value  thereof,  they  proceed  to  assess  the  damages 
which  the  owner,  or  if  there  be  several,  which  the  respective 
owners  of  such  lands  and  tenements  wUl  sustain,  by  being  de- 
prived thereof.  Id.,  §  70. 

They  must  then  make  an  inquisition,  to  be  signed  by  themselves 
and  by  the  sheriff',  in  which  is  set  forth  the  names  of  the  several 
owners  of  the  lands  and  tenements  in  question,  and  the  rights  of 
each  owner  respectively,  so  far  as  can  be  ascertained  by  them, 
together  with  the  amount  to  be  paid  therefor  by  the  people  of 
the  State,  and,  to  whom,  particularly.  lb. ;  The  United  States 
v.  Dwmplin  Island,  1  Barb.  24. 

It  should  also  provide  for  the  payment  of  the  owner's  costs 
and  expenses.  lb.  In  assessing  damages  for  the  taking  of  land 
for  the  construction  of  a  public  work,  an  enhancement  of  its 
value  by  reason  of  the  project  is  not  to  be  taken  into  account. 
Water  Commissioners  v.  Lawrence,  3  Edw.  Ch.  552.  And  if  it 
contains  an  unopened  quarry,  of  no  value  except  for  the  purpose 
of  the  work,  the  enhanced  value  of  the  quarry  is  not  to  be  con- 
sidered, lb. 

The  inquisition,  together  with  the  writ,  must  be  returned  forth- 
with by  the  sheriff,  to  the  court.  2  R.  S.  589  (611),  §  70. 

Section  5.  Confirming  or  setting  aside  Inquisition.  On  the 
return  of  the  inquisition  it  is  examined  by  the  court,  and  con- 
firmed ;  unless,  upon  examination,  it  is  found  to  be  partial  or 
defective,  in  which  case  the  court  may  set  it  aside  either  wholly 
or  in  part,  and  may  direct  a  new  inquisition  to  be  taken,  to  sup- 
ply such  defects.  2  R.  S.  589  (611),  §§  71,  72. 

If  the  writ  appears  to  have  been  duly  executed  an  order  will 
be  entered,  declaring  that  the  people  of  this  State,  on  paying  into 
court  the  amount  assessed  in  the  inquisition  for  damages,  will 
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be  entitled  to  an  absolute  estate  in  such,  lands  and  tenements,  as 
describe(^  in  the  writ,  with  the  appurtenances,  as  fully  and  effec- 
tually as  if  the  same  had  been  conveyed  to  the  people  by  the 
owners  thereof.  lb.  Immediately  after  the  paymant  of  the 
amount  assessed  as  damages,  the  absolute  title  to  the  lands  and 
tenements  vests  in  the  people  of  the  State.  lb. 


ARTICLE  11. 

PBOGEEDINGS.ON'  CONFIEMATIOK  OF  INQUISITIOlir. 

Section  1.  Fund  for  payment  of  damages,  costs  and  expenses, 
how  created  and  invested.  All  moneys  which  may  be  neces- 
sary to  pay  any  damages  assessed,  and  any  costs  and  expenses 
incurred,  in  the  proceedings  under  the  statute,  must  be  paid  to 
the  governor,  out  of  the  treasury.    2  R.  S.  589  (611),  §  73. 

The  damages  assessed  being  paid  into  court,  the  court  takes 
order  for  the  investment  thereof,  in  permanent  securities,  for  the 
benefit  of  the  owners  of  the  lands  taken,  and  for  the  investment 
of  the  interest  arising  from  such  securities  for  the  benefit  of  such 
owners.  Id.,  §  74.  And  the  court  will  cause  such  securities  to  be 
transferred  to  such  owners,  or  the  amount  of  the  moneys  so  paid 
in,  to  be  paid  over  to  such  owners,  their  guardians  or  legal  repre- 
sentatives, whenever  their  rights  shall  be  established.  lb. 

Section  2.  Payment,  how  obtained.  The  owners  may  at  any 
time  petition  the  court  for  the  payment  of  the  moneys,  or  the 
transfer  of  the  securities;  and  such  proceedings  may  be  had 
thereon  as  may  be  necessary  to  ascertain  the  respective  rights  of 
such  petitioners,  and  to  give  notice  to  all  persons  who  may  be 
interested  in  the  lands  taken,  or  in  the  moneys  so  paid  into  court. 
2  R  S;  590  (612),  §  76. 


PART    XVI. 

ACTIONS  AND  PROCEEDINGS  OF  A  SPECIAL  NATURE, 
WHETHER  LEGAL  OR  EQUITABLE. 


CHAPTER  I. 

CBRTIORAEI  AT  COMMON  LAW. 
ARTICLE  I. 

t 
NATURE  AlfD   OFFICE    OF   THE   WRIT. 

Section  1.  In  generaL 

The  writ  of  certiorari  at  common  law  is  a  writ  issued  out  of 
chancery,  or  out  of  the  court  of  queen's  bench,  or  out  of  some 
one  or  other  of  the  queen' s  courts  at  Westminster,  for  the  pur 
pose  of  removing  some  cause,  suit  or  proceeding  from  an  inferior 
to  the  superior  court,  either  for  the  purpose  of  examining  into 
the  legality  of  the  proceedings,  or  annulling  or  quashing  an  order 
of  judgment  of  such  inferior  court,  given  in  a  matter  over  which 
the  court  had  no  jurisdiction,  or  for.the  purpose  of  giving  a 
defendant,  sued  in  such  inferior  court,  surer  and  more  certain 
justice  before  a  higher  tribunal.  Add.  on  Torts,  1042.  For 
definitions  comprehending  the  same  ideas  as  those  above,  consult 
Bac.  Abr.,  sub-tit.  Certiorari,  A..  Broom's  Comm.  237;  3  Steph- 
ens' Comm.  703  ;  4  id.  389.  Bacon  calls  it  an  original  writ.  Con- 
sult the  following  among  the  many  cases  in  the  English  courts 
where  the  nature  and  application  of  the  writ  in  England  are 
exhibited  by  the  practice  :  Luttrell  v.  Lea,  Cro.  Car.  297 ;  Case 
of  Cardiffe  Bridge,  1  Salk.  146 ;  Eex  v.  Bodenham,  1  Cowp. 
78  ;  Rex  v.  Dutchess  of  Kingston,  id.  283 ;  Reg.  v.  Sandon,  3 
E.  &  B.  547 ;  Dames  v.  Mac-Henry,  L.  R.,  3  Ch.  200.  The  writ  of 
certiorari  is  a  writ  of  right  {Symonds  v.  Dimsdale,  2  Exch.  533), 
but  not  in  the  sense  that  it  will  be  allowed  as  a  matter  of  course. 
It  wUl  be  allowed  ex  debito  justitice  whenever  a  good  cause  for 
it  is  shown.  The  application  is  addressed  to  the  judicial  discre- 
tion of  the  court,  and  the  writ  wiU  not  be  granted,  if  substantial 
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justice  has  been  done,  although,  by  tne  recol'd,  it  may  appear 
that  the  proceedings  complained  of  may  have  been  defective 
and  informal.  Thorpe  v.  County  Commissioners  of  Worcester, 
9  Gray,  57,  58.  See  Pecyple  v.  Andrews,  52  N.  Y.  (7  Sick.)  445  ; 
People  V.  Hill,  53  N.  Y.  (8  Sick.)  547. 

A  writ  of  common-law  certiorari  can  only  be  availed  of  to 
review  erroneous  decisions  or  proceedings  of  inferior  courts  or 
tribunals,  in  cases  where  there  is  no  other  available  remedy,  and 
where  otherwise  injustice  will  be  done.  In  all  other  cases,  it  will 
be  confined  to  its  original  and  appropriate  office,  namely,  the 
bringing  up  the  record  of  such  inferior  court  or  tribunal  to  enable 
the  court  of  review  to  determine  whether  the  former  has  pro- 
ceeded within  its  jurisdiction.  People  v.  Belts,  55  W.  Y.  (10 
Sick.)  600. 

It  must  be  remembered  that,  while  the  rules  of  the  common 
law  govern  the  writ  of  certiorari,  in  this  State,  as  in  England, 
the  practice  has  been  modified  in  New  York,  as  well  as  in  other 
States,  from  the  mode  of  proceedings  in  the  English  courts.  The 
latter  tribunals  allow  the  issuing  "of  this  writ  at  anytime,  not 
only  as  a  proceeding  in  error,  but  also  as  a  means  of  supervising 
and  guiding  the  courts  below  at  any  period  of  their  progress  in 
an  action.  Consequently,  when  the  writ  of  certiorari  is  sus- 
tained, the  court  above  will  commence  de  novo,  having  no  regard 
to  the  place  where  the  cause  left  off  in  the  inferior  court.  Tidd's 
Pr.  412.  In  this  country,  on  the  other  hand,  a  certiorari  is  gen- 
erally employed  as  a  writ  of  error  strictly.  The  court  below  is 
allowed  to  proceed  in  the  case  under  consideration,  so  far  as  its 
judicial  authority  extends,  and  no  interference  occurs  until  a 
final  determination  has  been  reached,  and  there  are  substantial 
groiinds  for  apprehending  unjust  and  erroneous  adjudications. 
Upon  the  return  of  the  writ,  the  inquiry  is,  whether  or  not  there 
has  been  error,  and,  upon  the  answer  to  this  query,  the  court 
above  determines  whether  to  affirm  or  reverse  the  proceedings 
below,  just  as  is  done  in  cases  of  writs  of  error.  See  People  v. 
Betts,  55  N.  Y.  (10  Sick.)  600. 

The  writ  of  certiorari  exists  at  common  law,  but  it  has  been 
modified  in  its  application  by  frequent  parliamentary  enactments, 
when,  in  its  operation,  it  would  be  injurious,  rather  than  bene- 
ficial. Symonds  v.  Bimsdale,  2  Exch.  532.  Some  of  the  quali- 
fying statutes  in  England  are  21  Jac.  I,  ch.  23,  §  2  ;  1  and  2  P.  & 
M.,  ch.  13  ;  19  Geo.  Ill,  ch.  70,  §  4  ;  7  and  8  Geo.  IV,  ch.  71 ;  9  and  10 
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Vict.,  ch.  95,  §  90  ;  13  and  14  Yict.,  ch  61,  §  16  ;  16  and  17  Vict, 
ch.  30,  §  4. 

The  writ  of  certiorari,  under  the  definition  of  the  New  York 
State  Code  of  Procedure,  is  a  special  proceeding.  N.  Y.  Code, 
§§  2,  3  ;  People  v.  Fuller,  40  How.  35  ;  People  v.  atilwell,  19  N. 
Y.  (5  Smith)  531 ;  People  v.  Van  Alstyne,  3  Keyes,  35  ;  S.  C,  33 
Barb.  131 ;  3  Abb.  Ct.  App.  575  ;  Haviland  v.  White,  7  How. 
154,  157.  See  cases  cited  in  People  v.  Fuller,  40  How.  35,  37 ; 
People  V.  Oswego  Court  of  Sessions,  2  Pars.  Sup.  Ct.  431. 

But,  although  the  writ  of  certiorari  is  used  in  relation  to  the 
adjudications  of  courts,  yet  it  is  by  no  means  confined,  in  its 
application,  to  so  limited  a  sphere  of  action.  The  decisions  of 
assessors,  of  commissioners,  of  justices  of  the  peace,  of  ofiicers 
exercising  judicial  functions  aflecting  the  rights  of  citizens,  and 
who  act  in  a  summary  manner,  or  in  a  course  difi'erent  from  that 
of  the  common  law,  are  all  within  its  scope  and  power.  People 
ex  rel.  Gorman  v.  Board  of  Police,  3  Abb.  Ct.  App.  488 ;  16 
How.  115 ;  7  Abb.  87  ;  Case  of  Cardiff e  Bridge,  1  Salk.  146 ; 
Rex  V.  Inhabitants  of  Olamorganshire,  1  Ld.  Raym.  580  ;  Law- 
ton  V.  Commissioners  of  Cambridge,  2  Cai.  179 ;  Lynde  v. 
Noble,  20  Johns.  80  ;  The  People  v.  BrooTclyn  Board  of  Asses- 
sors, 30  N.  Y.  (12  Tiflf.)  81 ;  Western  R.  R.  Co.  v.  Nolan,  48  N. 
Y.  (3  Sick.)  513 ;  People  v.  Beits,  55  N.  Y.  (10  Sick.)  600  ; 
People  V.  Supervisors  of  Madison  Co.,  51  N.  Y.  (6  Sick.)  442. 
As  to  its  power  over  municipal  corporations,  see  post,  463,  art.  2, 
§  3,  and  cases  there  cited. 

But,  in  this  State,  the  writ  is  powerless  to  remove  a  civil  pro- 
ceeding before  an  inferior  magistrate,  exercising  statutory  juris- 
diction, until  after  a  final  adjudication  in  the  proceeding.  This 
point  was  alluded  to  in  remarking  upon  the  distinction  between 
the  English  and  the  American  practice  on  certiorari,  and  is  estab- 
lished by  many  decisions  in  our  courts.  Lynde  v.  Noble,  20 
Johns.  80  ;  People  v.  Peabody,  26  Barb.  437;  S.  C,  5  Abb.  194; 
Be-oUn  v.  Piatt,  11  id.  398  ;  S.  C,  20  How.  167.  See  People  v. 
Common  Council  of  TJtica,  65  Barb.  1,  20  ;  S.  C,  45  How.  289. 
"The  legitimate  office  of  the  certiorari,''  says  the  court,  in  the 
case  last  cited,  "is  to  review  and  correct  decisions  and  final 
determinations,  not  to  divest  the  inferior  jurisdiction  of  the  right 
of  terminating  the  proceedings,  nor  to  withdraw  frora  it  the  ques- 
tion to  be  tried."  So,  a  certiorari  to  remove  proceedings  on  a 
Vol.  v.— 58 
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complaint  for  forcible  entry  and  detainer,  is  premature  until 
after  inquisition  found.     Haines  v.  Backus,  4  Wend.  213. 

A  statute,  prescribing  that  the  determination  of  an 'inferior  tri- 
bunal shall  be  final  and  conclusive,  is  a  bar,  as  well  to  a  review 
by  a  common-law  certiorari,  as  by  appeal.  People  v.  Belts,  55 
]Sr.  Y.  (10  Sick.)  600. 

This  writ  performs  the  same  office  to  inferior  tribunals  or  juris- 
dictions that  a  writ  of  error  formerly  did  to  inferior  coarts  of 
record,  and,  in  its  office  of  removing  final  adjudications  for 
review,  it  possesses  all  the  characteristics  of  a  writ  of  error. 
Devlin  v.  Piatt,  11  Abb.  398 ;  S.  C,  20  How.  167  ;  People  v. 
Lawrence,  54  Barb.  589.    The  certiorari  at  common  law,  conse- 
quently, removes  only  the  record,  or  other  entry  in  the  nature 
of  a  record,  of  the  proceedings  of  the  court  below.    If  the  return 
contains  any  thing  more,  it  will  be  disregarded,  pro  tanto.    Peo 
pie  V.  Mayor  of  New  TorJc,  2  HiU,  9  ;  People  v.  First  Judge  of 
ColwnMa,  2  HUl,  398 ;  People  v.  Lawrence,  54  Barb.  589 ;  Peo- 
ple V.  Highway  Commissioners  of  East  Hampton,  30  N.  Y.  (3 
Tiff.)  72.      Hence,  a  certiorari  will  not  reach  those  questions 
which,  upon  trials  at  common  law,  are  reviewed  on  a  case  or  bill 
of  exceptions,  such  as  questions  relating  to  the  admission  or  rejec- 
tion of  evidence.    People  y.  First  Judge  of  Columbia,  2  Hill,  398. 

A  common-law  certiorari,  to  review  a  suntmary  conviction 
under  a  penal  statute,  brings  up  not  only  questions  affecting  the 
jurisdiction  of  the  magistrate  and  the  regularity  of  the  pro- 
ceedings, but  the  question  whether  there  was  any  evidence  to 
warrant  the  conviction,  and  the  evidence  must  appear  on  the 
face  of  the  record.  Mullins  v.  People,  24  N.  Y.  (10  Smith)  399  ; 
S.  C,  23  How.  289. 

ARTICLE  II. 

WHEN  THE  WRIT  MAT  ISSUE. 

Section  1.  General  rules. 

a.  To  whom  directed.  It  is  directed  to  inferior  courts.  This 
we  have  already  seen  from  the  very  definition  of  the  writ.  It  is 
directed  to  persons  invested  by  the  legislature  with  power  over 
the  property  and  rights  of  others,  for  the  purpose  of  supervising 
their  proceedings,  even  in  cases  where  they  are  authorized  finally 
to  hear  and  determine.     Le  Boy  v.  Mayor,  etc.,  of  New  York, 
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20  Jolms.  430  ;  People  v.  Hatch,  1  Pars.  Sup.  Ct.  113  ;  People  v. 
Canal  Board,  7  Lans.  220 ;  People  v.  Morgan,  65  Barb.  473, 
480  ;  People  v.  Hill,  id.  170  ;  Western  R.  B.  Co.  v.  Nolan,  48  N. 
Y.  (3  Sick.)  513. 

This  subject  wUl  be  discussed  in  the  remainder  of  tMs  article 
as  it  bears  upon  other  points. 

«.  To  review  what  acts.  It  should  first  be  remarked  that  a  cer- 
tiorari will  not  be  granted  where  a  party  has  another  adequate 
remedy.  People  v.  Overseers  of  the  Poor  of  the  town  of  Berne, 
44  Barb.  467;  People  v.  Board  of  Health  of  New  York  city,  33 
id.  344  ;  S.  C,  12  Abb.  88,  20  How.  458  ;  Matter  of  Eightieth 
street,  111  Abb.  324,  and  note ;  People  v.  Supervisors  of  Queens 
County,  1  HUl,  195;  People  v.  Covert,  id.  674 ;  People  ex  ret. 
Akin  V.  Morgan,  65  Barb.  473.  But  this  rule  would  not  seem 
to  be  inflexible,  and  if  there  has  been  a  palpable  usurpation  of 
power  by  which  a  party  has  been  injured,  the  writ  will  be 
granted  even  when  a  right  of  appeal  exists.  Wood  v.  Randall, 
5  Hill,  264.  And  a  common-law  certiorari  from  the  supreme 
court  lies  to  review  a  judgment  of  a  justice  of  the  peace,  although 
the  statute  certiorari  may  issue  from  the  common  pleas.  Kel- 
logg V.  Church,  3  Den.  228.  But  only  under  special  circiim- 
stances  it  would  seem.  lb.,  note;  Comstock  v.  Porter,  5  Wend. 
98. 

A  certiorari  will  not  be  granted  until  a  remedy  by  rehearing 
is  exhausted.    People  v.  Board  of  Pilots,  37  Barb.  126. 

It  has  heretofore  been  remarked  that  the  granting  or  refusal  of 
the  writ  lies  in  the  discretion  of  the  court.  It  does  not,  therefore, 
follow  that  because  a  party  has  no  other  remedy  than  certiorari 
that  he  can  necessarily  have  that  remedy.  Considerations  of 
public  interest  may  outweigh  the  importance  of  correcting  the 
error  complained  of.  People  v.  Mayor  of  New  York,  2  Hill, 
9,  12. 

A  certiorari  reviews  acts  of  a  judicial  nature  only,  not  those 
which  are  merely  ministerial.  People  v.  Van  Slyck,  4  Cow. 
297;  Pugsley  v.  Anderson,  3  Wend.  468,  470;  People  v.  Mayor, 
etc.,  of  New  York,  2  Hill,  9;  Matter  of  Mount  Morris  Square,  id. 
14 ;  People  v.  Mayor  of  New  York,  5  Barb.  43  ;  People  ex  rel. 
Davis  v.  Hill,  65  id.  170. 

The  writ  should  seldom,  if  ever,  be  allowed  to  enable  a  party 
to  take  advantage  of  mere  technical  objections.  People  y.  Mayor, 
etc.,  of  City  of  New  York,  5  Barb.  43.    The  supreme  court  has 
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refused  to  grant  the  writ  in  cases  depending  wholly  on  the  dis- 
cretion of  persons  authorized  to  do  an  act.  Lawton  v.  Commis- 
sioners of  Highways  of  Cambridge^  2  Caines,  179,  182;  Le  Hoy 
V.  Mayor,  etc.,  of  New  York,  20  Johns.  430. 

The  court,  before  allowing  or  acting  upon  the  writ,  should  be 
satisfied  that  it  is  essential  to  prevent  substantial  injury  to  the 
applicant;  and  that  the  object  aimed  at  by  him  would  not,  if 
accomplished,  be  productive  of  great  inconvenience  or  injustice. 
People  V.  Mayor,  etc. ,  of  City  of  New  York,  5  Barb.  43. 

G.  The  discretionary  power  of  the  court.  The  discretionary 
power  of  the  court  to  grant  the  writ  has  been  previously  incident- 
ally adverted  to.  That  the  court  has  power  to  grant  or  withhold 
the  writ  is  established  firmly  in  the  jurisprudence  of  the  State. 
No  individual  can  demand  of  the  court  the  issuing  of  a  certiorari, 
and,  as  it  were,  compel  a  compliance  with  the  mandate.  Exer- 
cising a  sound  discretion,  the  court  will  examine  the  subject  and 
allow  the  writ  according  as  substantial  justice  is  advanced,  or 
refuse  it  according  as  right  would  be  perverted,  the  scheming 
intrigues  of  wicked  men  assisted,  and  its  instruments  of  justice 
transformed  into  engines  of  tyranny.  The  following  cases  are 
cited  as  showing  that  the  courts  act  upon  this  rule,  and  exercise 
their  discretion  in  granting  or  refusing  the  writ.  People  v.  Hill, 
53  ]Sr.  Y.  (8  Sick.)  547 ;  People  v.  Andrews,  62  N.  Y.  (7  Sick.) 
445;  People  v.  Stilwell,  19  N.  Y.  (5  Smith)  531;  Matter  of 
Eightieth  Street,  17  Abb.  324 ;  People  v.  Pedbody,  26  Barb.  437; 
People  V.  Board  of  Health  of  New  York  City,  33  id.  344; 
Conover  v.  Devlin,  24  id.  636,  640  ;  People  v.  City  of  Rochester, 
21  id.  656 ;  People  v.  Common  Council  of  JJtica,  45  How.  289, 
293 ;  S.  C,  &5  Barb.  9,  22. 

Section  2.  To  inferior  courts  and  officers.  A  certiorari  will 
not  lie  to  an  inferior  tribunal  except  to  remove  proceedings 
which  remain  before  it.  People  v.  Commissioners  of  Highways 
of  Hast  Hampton,  30  N.  Y.  (3  Tiff.)  72  ;  People  v.  Supervisors 
of  Queens  Co.,  1  Hill,  195.  And  it  will  not  lie  unless  the  tribunal 
or  judicial  oflicer  acts  judicially.  Where  a  justice  of  the  peace 
acted  ministerially  under  the  act  concerning  the  obstruction  of 
highways  and  encroachments  upon  the  same,  the  writ  was 
refused.  Pugsley  v.  Anderson,  3  Wend.  468  ;  Pearsall  v. 
Commissioners  of  Highways  of  North  Hempstead,  17  id.  15. 
See  People  v.  Belts,  55  N.  Y.  (10  Sick.)  600. 

A  common-law  certiorari  lies  to  review  the  determination  of  a 
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county  judge,  upon  a  question  of  tlie  assessment,  under  Laws  of 
1855,  ch.  546,  §  5,  of  the  property  of  a  plank-road  company, 
although,  by  that  section  his  determination  is  made  final.  People 
V.  Freeman,  3  Lans.  148.  Unless  the  right  of  review  is  taken 
away  in  express  terms,  the  writ  will  be  allowed  to  review  the 
decisions  of  lower  courts  even  when  the  statute  declares  their 
determination  final.  lb.  Ex  parte  Mayor,  etc.,  of  Albany,  23 
Wend.  277,  287 ;  Le  Roy  v.  Mayor,  etc.,  of  New  YorTc,  20  Johns. 
430  ;  Lawton  v.  Commissioners  of  Highways  of  Cambridge,  2 
Cai.  179.  But  see  People  v.  Betts,  65  N.  Y.  (10  Sick.)  600. 
During  the  existence  of  the  courts  of  common  pleas  a  certiorari 
was  held  to  lie  to  them  on.  an  appeal  to  them  from  the  commission- 
ers of  highways.  Commissioners  of  HigTiways  of  KinderhooJc 
V.  Claw,  15  Johns.  537 ;  Harris  v.  Whitney,  6  How.  175.  The 
proceedings  of  the  recorder  of  New  York,  acting  as  commissioner 
under  the  statute  relating  to  absconding  debtors,  are  reviewable 
by  certiorari.  Learned  v.  Duval,  3  Johns.  Cas.  141.  A  certio- 
rari will  lie  to  referees  in  highway  cases  appointed  by  a  county 
judge  to  hear  and  determine  an  appeal  from  the  decision  of  com- 
missioners of  highways,  to  remove  the  proceedings  had  before 
them.     People  v.  Goodwin,  5  N.  Y.  (1  Seld.)  568. 

The  remedy  against  an  officer  improperly  discharging  his 
duties  under  the  act  to  punish  fraudulent  debtors,  is  by  certio- 
rari. Spencer  v.  Hilton,  10  Wend.  608.  Certiorari  vaxis,  to  a 
court  of  sessions  to  remove  their  proceedings  on  an  order  oi 
settlement.  Overseers  of  Poor  of  BrooTchaven  v.  Overseers  oj 
Poor  of  Southold,  2  Cow .  575,  and  to  the  same  court  to  review 
the  proceedings  upon  an  appeal  from  an  order  of  filiation  made 
by  justices  of  the  peace  in  a  case  of  alleged  bastardy.  People  v. 
Overseers  of  the  Poor  of  Ontario,  15  Barb.  286. 

Upon  this  same  writ,  the  supreme  court  are  authorized  to  re- 
view the  decision  of  the  common  pleas  of  New  York,  in  reference 
to  the  assessment  of  damages  for  the  destruction  of  buildings 
to  prevent  the  spreading  of  a  conflagration,  and  to  reverse  for 
an  erroneous  construction  of  the  act  as  to  the  persons  entitled  to 
relief.  Stone  v.  Mayor,  etc.,  of  New  York,  25  Wend.  157  ;  afiirm- 
ing  20  id.  139. 

The  supreme  court  has  power  to  review,  upon  certiorari,  the 
proceedings  of  a  magistrate  of  this  State  who,  while  professing  to 
exercise  a  jurisdiction  conferred  by  act  of  congress,  acts  in  the 
name  of  the  people  of  this  State,  by  writs  of  the  people,  directed 
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to  State  officers.  Matter  of  Bruni,  1  Barb.  187.  The  writ  of  certio- 
rari may  properly  issue  to  a  county  judge  proceeding  under 
Laws  of  1869,-  cliapter  907,  requiring  him  to  determine  certain 
facts  and  render  judgment  thereon,  for  the  purpose  of  a  review 
of  his  proceedings  by  the  supreme  court,  notwithstanding  his 
determination  lias  been  entered  of  record.  People  v.  Smith,  3 
Lans.  291  ;  S.  C.  affirmed,  45  N.  Y.  (6  Hand)  772. 

The  return  to  a  writ  of  error  in  a  capital  case,  failing  to  show 
that  the  prisoner  had  been  asked  if  he  had  any  thing  to  say  why 
sentence  should  not  be  passed,  a  certiorari  to  the  oyer  and  ter- 
miner, or  clerk,  as  counsel  should  be  advised,  was  granted  to 
bring  up  such  proceedings  as  might  remain  in  that  court  or  the 
records  thereof.  Graham  v.  People,  6  Lans.  149.  The  writ  was 
granted  and  proceedings  before  a  special  officer  set  aside,  on  the 
ground  that  he  had  not  acquired  jurisdiction.  People  v.  Heed, 
5  Denio,  554. 

It  is  the  office  of  a  common-law  certiorari  to  review  the  deter- 
minations of  a  board  of  supervisors.  People  v.  Supervisors  of 
Madison  County,  51  JST.  Y.  (6  Sick.)  442  ;  and  the  writ  is  properly 
awarded  to  review  summary  proceedings  instituted  by  the  grantee 
of  a  tax  title  from  the  city  of  Brooklyn.  People  ex  rel.  Sheri- 
dan v.  Andrews,  52  JST.  Y.  (7  Sick.)  445 ;  id.  650. 

An  officer  to  whom  a  certiorari  is  addressed  is  not  incapaci- 
tated from  making  a  return  because  his  term  of  office  has  expired. 
The  writ  may  issue  to  one  who  was  formerly  in  office,  to  bring 
up  his  official  proceedings  for  review,  although  his  term  of  office 
had  expired  before  the  time  of  making  the  application  for  the 
vsTit.  People  v.  Pedbody,  6  Abb.  228  ;  S.  C,  15  How.  471. 

As  to  the  precise  extent  to  which  the  court  will  proceed,  in 
exercising  its  powers  under  the  writ  of  certiorari,  there  are  con- 
flicting decisions,  but  the  court  of  appeals,  in  a  case  before  it, 
decided  as  follows  :  "The  office  of  a  writ  of  certiorari,  when 
issued  out  of  the  supreme  court  to  review  the  proceedings  and 
determinations  of  inferior  tribunals,  extends  to  the  review  of  all 
questions  of  jurisdiction,  power  and  authority  of  the  inferior 
tribunal  to  do  the  act  complained  of,  and  to  all  questions  of 
regularity  in  the  proceedings,  that  is,  to  all  questions  whether 
the  inferior  tribunal  has  kept  within  the  boundaries  prescribed 
for  it  by  the  expressed  terms  of  the  statute  or  by  well-settled 
principles  of  the  common  law."  People  v.  Board  of  Assessors 
of  BrooUyn,  39  N.  Y.  (12  Tiflf.)  81-88,  where  numerous  cases  are 
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cited  fully  sustaining  "the  proposition.  The  court  may  go  beyond 
tlie  inquiry  whether  the  inferior  tribunal  had  jurisdiction  of  the 
person  and  subject-matter  and  whether  its  proceedings  and  judg- 
ment were  within  that  jurisdiction,  and  may  examine  the  case 
upon  the  whole  evidence,  to  ascertain  whether  any  error  had  been 
committed  in  the  proceedings  before  the  inferior  tribunal.  People 
V.  Metropolitan  Police  Board,  39  N.  Y.  (12  Tiff.)  506  ;  People 
V.  Board  of  Supervisors  of  Westchester,  57  Barb.  377  ;  People  v. 
TvMs,  59  id.  401. 

Section  3.  To  municipal  corporations.  Certiorari  is  a  proper 
remedy  to  review  the  proceedings  of  officers  of  municipal  bodies. 
People  V.  City  of  Rochester,  21  Barb.  656  ;  Heywood  v.  City  of 
Buffalo,  14  N.  Y.  (4  Kern.)  534.  See  People  v.  City  of  Utica, 
65  Barb.  9.  But  the  acts  must  be  plainly  judicial.  Hence  a 
certiorari  does  not  lie  to  review  a  corporate  resolution  appro- 
priating land  for  a  public  square.  Matter  of  Mount  Morris 
Square,  2  HiU,  14.  This  latter  case  is  disapproved  of  in  New 
Jersey  in  Camden  v.  Mumford,  2  t)utch.*49,  citing  other  cases  in 
that  State.  The  supreme  court  reviewed  on  certiorari  an  assess- 
ment for  opening  a  sewer  in  one  of  the  streets  of  New  York. 
Le  Boy  v.  Mayor,  etc.,  of  New  YorJc,  20  Johns.  430.  And  an 
assessment  regulating  and  paving  streets  in  a  village  or  city. 
Bouton  V.  President,  etc.,  of  BrooTdyn,  2  Wend.  395  ;  Ex  parte 
Mayor  of  Albany,  23  id.  277.'  So,  also,  proceedings  con- 
firming an  assessment  for  grading  an  avenue  in  the  city  of 
Brooklyn  were  reviewed  on  certiorari.  Peoples.  Mayor,  etc., 
of  BrooTdyn,  9  Barb.  535.  See  People  v.  City  of  BrooTdyn, 
49  id.  136.  The  proceedings  of  the  authorities  of  Rochester 
upon  a  local  assessment  for  the  construction  of  a  bridge  across 
the  Genesee  river  were  also  so  reviewed.  People  v.  City  of 
Rochester,  21  Barb.  656.  Injunction  is  not  the  proper  course  in 
such  cases.  Mace  v.  Trustees  of  Village  of  Newburgh,  15  How. 
161 ;  Handley  v.  Mayor  of  New  YorTc,  16  id.  228 ;  S.  C,  7 
Abb.  11.  But  where  the  writ  is  applied  for  to  review  city  and 
village  assessments  for  streets,  sewers,  and  the  like  improve- 
ments, where  the  assessment  falls. upon  a  considerable  number 
of  persons,  the  courts  will  not  allow  it.  Matter  of  Mount  Mor- 
ris Square,  2  Hill,  14.  The  writ  will  not  lie  to  review  the  pro- 
ceedings of  any  person,  officer  or  body,  acting  under  a  naked 
power,  though  conferred  by  law,  to  take  private  property  for 
public  use.  lb.     Delay  in  applying  for  the  writ  influences  the 
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court  in  the  exercise  of  its  discretion.  Where  there  had  been 
great  delay,  and  heavy  expenditures  had  been  incurred  in  grad- 
ing and  paving  a  street,  the  court  refused  to  allow  it  to  issue. 
It  seems  that  in  analogy  to  the  limitation  of  a  writ  of  error,  the 
writ  will  not  be  granted  after  two  years.  SlmendoTf  v.  Mayor, 
etc.,  of  New  York,  25  Wend.  693  ;  People  v.  Mayor,  etc.,  of  New 
Yorli,  2  Hill,  9. 

Section  4.  Miscellaneous  cases.  Where  canal  appraisers  ap- 
praised the  damages  of  an  individual,  without  giving  him  an 
opportunity  to  be  heard  or  to  produce  testimony,  the  court 
allowed  the  writ.  Fonda  v.  Canal  Appraisers,  1  Wend.  288. 
Certiorari  will  run  to  a  jury  appointed  to  value  land  taken  by  a 
railroad  company,  for  the  purpose  of  reviewing  its  decisions. 
Hill  V.  MoTiawk  &  Hudson  H.  S.  Co.,  5  Denio,  206.  The  acts 
of  the  metropolitan  police  board,  in  removing  members  of  its 
police  force,  are  of  a  judicial  character  and  may  be  reviewed 
upon  certiorari.  People  v.  Board  of  Police,  7  Abb.  87 ;  S.  C, 
6  id.  162  ;  S.  C,  26  Barb.  481.  So  may  the  proceedings  of  an 
incorporated  turnpike  company  which  assesses  expenses  of  con- 
structing a  road  upon  the  lands  benefited.  BradJiurst  v.  Presi- 
dent, etc.,  of  First  Great  S.  W.  Turnpike  Road  Co.,  16  Johns.  8. 
See  •  People  v.  Lawrence,  54  Barb.  589.  So,  likewise,  the  pro- 
ceedings of  three  justices  of  the  peace  appointing  a  town  officer 
were  reviewed  upon  certiorari'.  Wild.y  v.  Washburn,  16  Johns. 
49.  Writs  of  certiorari  run  to  review  the  proceedings  of  courts 
martial.  RatTibun  v.  Sawyer,  15  Wend.  451.  The  duty  of  asses- 
sors in  determining  the  value  of  taxable  property,  being  in  its 
nature  judicial,  a  certiorari  lies  at  common  law  to  remove  an 
assessment  made  by  them.  Weaver  v.  Devendorf  3  Denio,  117, 
119,  and  cases  there  cited.  See,  also,  People  v.  Rill,  1  Pars.  Sup.  Ct. 
154.  So,  to  review  and  correct  items  alleged  to  have  been  illegally 
included  in  a  tax-levy  and  warrant.  People  v.  Supervisors  of 
Westchester,  57  Barb.  377.  The  writ  was  allowed  to  the  comp- 
troller to  review  his  decision  upon  an  appeal  made  to  him  by  town 
supervisors,  from  the  decision  of  a  county  board  of  supervisors, 
in  the  equalization  of  assessment  rolls. .  People  v.  Hillhouse,  1 
Lans.  87.  See  People  v.  Supervisors  of  Madison  Co.,  51  N.  T. 
(6  Sick.)  442. 

When  assessors  hav4  jurisdiction  of  the  person  of  the  plaintiff 
and  of  the  subject-matter  of  taxation,  although  their  assessment 
may  be  erroneous,  it  is  not  void,  and  a  certiorari  is  an  appro- 
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priate  remedy  by  whicli  to  correct  the  roll.  Swift  v.  Oity 
of  PougJiTceepsie,  37  N.  Y.  (10  Tiff.)  511.  It  was  maintained  in 
this  case  that  this  writ  must  be  more  liberally  construed  than 
courts  had  been  accustomed  to  construe  it  in  the  past,  and  that, 
in  cases  of  assessments,  it  would  bring  up  for  review,  not  simply 
the  question  of  jurisdiction,  but  the  evidence  upon  which  the 
inferior  body  acted,  and  the  ground  or  principle  of  their  action. 
The  entire  case  is  thus  brought  up  for  review,  and,  if  necessary, 
for  correction,  and  the  validity  of  the  tax  may  be  determined. 
Id.  511,  516 ;  People  v.  Yan  Alstyne,  32  Barb.  131  ;  Susque- 
hanna BanTc  v.  Supervisors  of  Broome  County,  25  N.  Y.  (11 
Smith)  312  ;  Baldwin  v.  City  of  Buffalo,  35  N.  Y.  (8  Tiff.)  375, 
380.  A  more  recent  case,  expounding  the  law  in  relation  to  the 
power  of  the  writ  over  assessors,  says  :  "  A  common-law  certio- 
rari, to  review  the  proceedings  of  assessors,  brings  up  the  merits, 
as  well  as  questions  of  jurisdiction  and  regularity,  and  when  they 
have  neither  exceeded  their  powers,  nor  been  irregular  in  exer- 
cising them,  the  court  will  still  examine  and  correct  their  decis- 
ions if  erroneous.  People  v.  Assessors  of  Albany,  40  N.  Y.  (1 
Hand)  154.  Hence  the  action  of  assessors  in  placing  upon  the  roll 
property  not  liable  to  taxation,  and  in  refusing  to  strike  it  off 
upon  the  application  of  the  aggrieved  party,  may  be  reviewed 
upon  certiorari.  People  v.  -Trustees  of  OgdensburgTi,  48  N.  Y. 
(3  Sick.)  390.  But  after  the  assessment  has  been  completed  and 
delivered  to  the  board  of  supervisors,  and  the  power  of  the 
assessors  over  it  has  ceased,  a  certiorari  should  not  be  allowed. 
People  V.  Delaney,  49  N.  Y.  (4  Sick.)  655.  See  People  v.  Corrir 
missioners  of  Taxes  and  Assessments  of  New  Yoric,  43  Barb. 
494. 

Proceedings  of  commissioners  appointed  under  the  general 
railroad  act  may  be  reviewed  upon  certiorari.  People  v.  Tubbs, 
59  Barb.  401.  So  the  writ  will  run  to  the  board  of  commissioners 
of  pilots,  irregularly  revoking  licenses  to  individuals  to  act  as 
pilots.  People  v.  Board ^of  Commissioners  of  Pilots,  54  Barb. 
145.  See,  as  to  other  cases,  People  v.  Haines,  3  Pars.  Sup.  Ct. 
224 ;  People  v.  Weaver,  id.  793;  People  v.  FisTie,  45  How.  294 ; 
People  V.  Oswego  Court  of  Sessions,  2  Pars.  Sup.  Ct.  431 ; 
People  V.  City  of  Rochester,  5  Lans.  142. 

On  the  other  hand,  the  writ  will  not  be  allowed  to  the  trustees 
of  a  school  district,  to  review  their  proceedings  or  those  of  a  dis- 
trict meeting.  The  remedy,  is  by  appeal  to  the  commissioners  of 
Vol.  v.— 59 
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Writ,  tow  obtained  —  Wlio  may  obtain  tbe  writ. 

common  schools  of  the  town  in  which  the  district  is  situated. 
Storm  V.  OdeJl,  2  Wend.  287;  Saratoga  and  Washington  M.  R. 
Co.  V.  McOoy,  5  How.  378.  But  see  Easton  v.  Calendar,  11  Wend. 
90.  Kor  to  remove  the  proceedings  of  persons  acting  as  commis- 
sioners in  laying  out  a  highway.  The  remedy  is  by  appeal  to 
the  county  judge.  People  v.  Covert,  1  HUl,  674.  If  the  officer  to 
whom  the  appeal  has  been  made  has  erred,  a  certiorari  to  them 
would  probably  lie.  Storm  v.  Odell,  2  Wend.  287;  Commis- 
sioners of  Highways  of  KinderhooTc  v.  Claw,  15  Johns.  537 ; 
People  V.  Goodwin,  5  N.  Y.  (1  Seld.)  568.  Unlawful  decisions 
of  county  boards  of  canvassers,  by  which  a  party  not  elected 
intrudes  into  office,  are  ministerial  not  judicial;  they  are  not 
reviewable  upon  certiorari.  People  v.  Yan  SlycJc,  4  Cow.  297. 
Nor  will  a  certiorari  lie  to  a  collector  of  taxes,  he  being  a  minis- 
terial officer,  for  the  purpose  of  examining  his  right  to  proceed 
upon  process  under  which  he  is  acting.  People  v.  Supervisors 
of  Queens  County,  1  Hill,  195. 

When  the  legislature  has  authorized  a  board  of  health  to  legis- 
late upon  certain  subjects,  the  power  conferred  necessarily 
involves  the  exercise  of  discretion.  A  resolution  passed  by  such 
a  board  is  of  a  legislative  character  and  its  legality  cannot  be 
reviewed  upon  certiorari.  People  v.  Board  of  Health  of  New 
TorJc,  33  Barb.  344;  S.  C,  12  Abb.  88;  20  How.  458. 

Certiorari  does  not  lie  to  reverse  the  governor' s  decision  in 
removing  a  person  from  office,  this  being  a  matter  resting  exclu- 
sively with  the  executive.     Opin.  of  Atf  y-Gen. 

When  property  is  taken  for  public  use,  without  making  com- 
pensation to  its  owner,  by  reason  of  the  fact  that  his  case  was 
not  provided  for  by  the  statute  directing  the  assessment  of  com- 
pensation, his  remedy  is  not  by  certiorari  to  review  the  commis- 
sioners' proceedings  under  the  statute;  but  by  action  of  trespass. 
People  V.  Nearing,  27  N.  Y.  (13  Smith)  306. 


ARTICLE    III. 

WRIT,   HOW   OBTAIIirED. 

Section  1.  Who  may  obtain  the  writ.  A  party  having  no 
interest  in  the  subject-matter  of  the  proceedings  sought  to  be 
reviewed  is  not  entitled  to  sue  out  a  certiorari.  Colden  v.  Bolts, 
12  Wend.  234 ;  People  v.  Overseers  of  Berne,  4,4,  Barb.  467.    See 
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People  V.  Oswego  Court  of  Sessions,  2  Pars.  Sup.  Ct.  431.  From 
this  proposition  the  general  rule  is  deducible  that  a  party,  to 
obtain  this  writ,  must  have  an  interest  in  the  subject-matter  of 
proceedings  which  he'  desires  to  have  reviewed.  Persons  having 
no  interest  in  real  estate  concerning  which  proceedings  are  being 
had  under  the  statute  authorizing  summary  proceedings  to 
obtain  possession  of  land,  are  not  entitled  to  the  writ.  Colden  v. 
Botis,  12  Wend.  234;  BtarTcweather  v.  Seeley,  45  Barb.  164.  So 
a  writ  of  certiorari  will  not  be  sustained  to  review  the  proceed- 
ings of  a  highway  commissioner  in  laying  out  a  road,  when  it 
appears  that  the  relator  was  not  a  party  to  the  proceedings  for 
laying  ou,t  such  road,  and  has  no  direct  interest  in  the  road, 
either  as  owner  of  the  property  over  which  it  passed,  or  other- 
wise; the  only  interest  which  he  claims  in  the  proceeding  being 
that  his  business  as  a  tavern-keeper  will  be  injured  by  the  high- 
way to  be  laid  out,  by  the  diversion  of  travel  from  the  road  upon 
which  his  tavern  is  located.  People  v.  ScTiell,  5  Lans.  352.  It 
seems  that  one  whose  lands  are  not  interfered  with,  and  having  no 
interest  except  as  an  inhabitant,  tax  payer  or  officer  of  the  town, 
is  not  entitled  to  a  certiorari,  to  review  the  action  of  highway 
commissioners  of  the  town  in  laying  out  a  highway.  People  v. 
Sehell,  5  Lans.  352.  See  Board  of  Supervisors  of  Orleans  Co. 
V.  Bowen,  4  id.  24,  33. 

It  seems,  also,  that  a  person  who  is  not  a  creditor  of  an  insol- 
vent debtor,  and  has  no  interest  which  has  been,  or  ca,n  be, 
affected  by  his  discharge,  has  no  right  to  sue  out  a  certiorari  for 
the  purpose  of  having  the  discharge  vacated.  People  v.  StryTcer, 
24  Barb.  649. 

A  certiorari  should  not  be  allowed  at  the  instance  of  an  indi- 
vidual to  review  proceedings  for  levying  a  tax  or  assessment 
which  affects  a  considerable  number  of  persons.  Case  of  Fifty- 
first  Street,  3  Abb.  232. 

As  a  qualification  of  the  general  rule  as  to  the  interest  of  the 
party  suing  oftt  the  writ,  it  would  appear  that  when  the  inferior 
officer  is  acting  without  jurisdiction,  it  is  competent  for  any 
parties  to  join  as  relators  in  a  certiorari.  People  v.  Robertson, 
26  How.  90. 

Either  plaintiff  or  defendant,  in  the  proceedings  complained 
of,  is  entitled  to  the  certiorari.  So  maintained  where  commis- 
sioners of  highways  obtained  a  certiorari  to  review  the  deter- 
mination of  the  judges  of  the  court  of  common  pleas,  reversing 
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'  Within  what  time  application  may  be  maSie  —  Affidavit. 

the  decision  of  tlie  commissioners  in  relation  to  tlie  regulating 
and  altering  of  a  highway.  The  court  held  that  the  right  to 
bring  a  writ  was  reciprocal,  and  belonged  as  well  to  the  commis- 
sioners as  to  the  appellants.  Commissioners  of  Highways  of 
KinderhooTc  v.  Olaw,  15  Johns.  537. 

Section  2.  Within  what  time  application  may  be  made.  Three 
years  and  a  half  having  elapsed  between  the  confirmation  of  a 
report,  and  an  application  for  a  certiorari  reviewing  it,  was  held 
to  be  too  long  a  period.  It  would  seem  that  in  analogy  to  a 
writ  of  error,  the  writ  of  certiorari  will  not  be  granted  after 
two  years.  Elmendorfv.  Mayor,  etc.,  of  New  York,  25  Wend. 
693  ;  People  v.  Mayor,  etc.,  of  New  York,  2  Hill,  914. 

A  certiorari  to  review  an  ordinance  directing  a  local  improve- 
ment must  be  applied  for  immediately.  It  should  be  refused  if 
the  applicants  have  suffered  such  delay,  that  an  assessment  has 
been  made  and  partly  collected  and  paid  over.  Matter  of  Tomp- 
Mns  Square,  17  Abb.  324,  note.  A  judgment  or  final  determina- 
tion must  be  reached  in  proceedings  begun  before  an  inferior 
magistrate  having  statutory  jurisdiction,  before  a  writ  will  be 
allowed  to  review  those  proceedings.  Lynde  v.  Nohle,  20  Johns. 
80.  Unreasonable  delay  in  applying  fOr  the  writ  may  be  a 
ground  for  refusing  it  and  for  quashing  it,  even  after  a  hearing 
on  the  return  thereto.  People  v.  Hill,  53  N.  Y.  (8  Sick.)  547 ; 
See  S.  C,  1  Pars.  Sup.  Ct.  154. 

Several  writs  of  certiorari  may  be  issued  in  one  case  where 
this  is  necessary  in  order  to  bring  up  the  entire  record.  Matter 
of  Woodbine  Street,  17  Abb.  112. 

Sections.  Affidavit.  Application  for  the  writ  is  founded  upon 
affidavit.  FincTi  v.  J/'  Powall,  7  Cow.  537.  This  affidavit  should 
set  forth  facts  showing  a  probability  that  wrong  has  been  done, 
that  the  error  is  of  a  nature  which  can  be  corrected  by  certiorari, 
and  that  the  vsTit,  if  granted,  would  not  operate  oppressively  or 
produce  great  inconvenience  or  injustice.  People  v.  Mayor,  etc., 
of  New  York,  5  Barb.  43 ;  People  v.  City  of  Rochester,  21  id. 
656  ;  Gonover  v.  Devlin,  24  id.  641  (636) ;  S.  C,  5  Abb.  189. 

Affidavits  opposing  the  granting  of  the  writ  may  be  read  by 
the  opposite  party.  Motions  of  this  character  are  addressed  to 
the  sound  discretion  of  the  court,  and  that  discretion  will  be  best 
exercised  after  hearing  all  the  facts.  People  v.  Supervisors  of 
Queens  County,  1  Hill,  195  ;  opposing.  Corn-mis sioners  of  High- 
loays  of  Warwick  v.  Judges  of  Orange  County  Courts,  9  Wend. 
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Form  of  affidavit  to  move  for  certiorari  —  Application,  how  and  where  made. 

434.  ConfirQiatory  of  1  Hill,  195,  are  People  v.  First  Judge  of 
Columbia,  2  id.  398  ;  Saratdga  <fe  Washington  JR.  R.  Go.  v.  Mc- 
Coy, 5  How.. 378. 

Where  a  certiorari  was  allowed,  without  any  cause  having 
been  shown,  upon  affidavit  or  otherwise,  except  by  suggestion  of 
counsel,  the  court  quashed  it  upon  motion,  for  that  reason. 
Bogert  v.  Mayor,  etc.,  of  New  TorTc,  1  Cow.  158  ;  Comstock  v. 
Porter,  5  Wend.  98.  The  rule  is  qualified  in  one  case,  so  that 
when  the  writ  is  sued  out  by  the  people  cause  need  not  be 
shown.     Munro  v.  Baker,  6  Cow.  396. 

Form  of  affidavit  to  mote  for  certiorari. 
[The  affidavit  should  not  be  entitled.    HaigTit  v.  Turner,  2 
Johns.  371  ;   Whitney  v.  Warner,  2  Cow.  499 ;  Hall  v.  Sawyer, 
47  Barb.  116,  119.]  ,  ' 

County  of  Rensselaer,  ss  : 

John  C.  Greene,  of  Troy,  in  said  county,  being  duly  sworn, 
says  :  He  is  the  district  attorney  of  said  county ;  that  on  or  about 
the  31st  day  of  May,  187  ,  a  writ  of  Tiabeas  corpus  was  allowed 
by  Hon.  Charles  R.  Ingalls,  one  of  the  justices  of  the  supreme 
court  of  the  State  of  New  York,  and  returnable  before  him  on 
the  day  of  June,  187  ,  at  ten  o'clock  of  that  day  for  the  relief 
of  one  John  Sawyer,  and  to  inquire  into  the  cause  of  his  deten- 
tion .  That,  at  the  time  last  aforesaid,  a  return  was  made  to  said 
writ,  to  which  return  a  traverse  was  interposed.  That,  on  the 
said  return,  deponent  was  heard  before  the  said  justice,  and  on 
the  day  of  ,  instant,  an  order  was  made  by  said  justice, 
under  which  the  said  John  Sawyer,  the  party  named  therein,  was 
discharged  from  custody,  and  a  final  adjudication  was  thereupon 
made  by  said  justices. 

That  in  and  by  the  said  return  it  appears  that,  etc.  [Here 
set  forth  sufficient  of  the  return  to  show  the  point  desired  to  be 
raised.^ 

That  the  order  of  said  justice  was  erroneous,  as  deponent  be- 
lieves, inasmuch  as,  etc.  [stating  the  error\ 

Sworn,  etc.  John  C.  Geeene. 


■'J 


Section  4.  Application,  how  and  where  made.  The  affidavit 
having  been  prepared,  application  for  an  order  allowing  the 
certiorari  to  issue  should  be  made. 

It  wUl  be  remembered  that  the  definition  of  a  certiorari,  as 
given  in  the  commencement  of  this  chapter,  stated  that  the  writ 
at  common  law  issued  from  the  court  of  queen's  or  king's  bench. 
The  supreme  court  in  this  State  has  the  same  authority,  so  far  as 


470  CERTIORARI  AT  COMMON  LAW. 

Form  of  notice  of  motion  for  certiorari. 

the  writs  under  consideration  are  concerned,  as  the  court  of 
queen' s  bench,  and  it  is  therefore  to  the  supreme  court  that  ap- 
plication must  be  made.  Lawton  v.  Commissioners  of  High- 
ways of  Cambridge,  2  Cai.  179,  182  ;  Bradhurst  v.  First  Or  eat 
8.  W.  Turnpilce Moad  Co.,  16  Johns.  8,  13  ;  Gardner  v.  Commis- 
sioners of  Highways  of  Warren,  10  How.  181.  But  application 
cannot  be  made  to  a  justice  of  the  court  or  other  officer  at  cham- 
bers. It  must  be  applied  for  in  open  court,  either  at  special  or 
general  term,  and  cause  shown  why  it  should  be  issued.  Peo- 
ple ex  rel.  Kilmer  v.  McDonald,  2  Hun.  70  ;  Gardner  v.  Commis- 
sioners of  Highways  of  Warren,  10  How.  181 ;  Starr  t.  Trustees 
of  Village  of  Rochester,  6  Wend.  564  ;  Caledonian  Company  v. 
Trustees  ofHooslck  Falls,  7  id.  508  ;  Bank  of  Auburn  v.  Knapp, 
9  id.  433.  Application  should  be  made  to  a  special  term  of  the 
court.  Sup.  Ct.  Rules,  No.  47.  See  People  v.  Supervisors  of 
Greene,  12  Barb.  217,  219. 

The  court  may  order  a  reference  where  there  is  a  doubt  as  to 
the  regularity  of  the  proceedings  sought  to  be  reviewed.  People 
V.  Cholwell,  6  Abb.  151. 

It  is  not  generally  necessary  that  notice  of  the  application  for 
a  certiorari  should  be  given.  Matter  of  Woodbine  St. ,  17  Abb. 
112.  Several  instances  occur  in  Matter  of  Bruni,  1  Barb.  187. 
But  the  court  will  frequently  make  an  order  to  show  cause  why 
it  should  not  issue,  instead  of  granting  it  in  the  first  instance. 
It  has  been  held  that  the  writ  should  not  issue  to  municipal  cor- 
porations to  remove  the  proceedings  upon  an  assessment,  without 
notice  and  a  full  opportunity  for  the  respondent  to  show  cause 
against  it.  People  v.  City  of  Rochester,  21  Barb.  656 ;  Albany 
Water  Works  Co.  v.  Albany- Mayof  s  Court,  12  Wend.  292; 
Bx  parte  Mayor,  etc.,  of  Albany,  23  id.  277,  284.  It  may  be 
decisively  asserted  that  professional  courtesy  would  demand 
that  notice  be  always  given  to  the  party  or  corporation  whose 
acts  are  sought  to  be  reviewed.     A  form  is  given : 

Form  of  notice  of  motion  for  certiorari. 

Take  notice  that,  on  an  affidavit,  of  which  the  within  is  a  copy 
{or  of  which  a  copy  is  annexed),  the  undersigned  will  move  the 
supreme  court,  at  a  special  term  to  be  held  at  ,  on  the 

day  of  ,  18    ,  at  10  o'  clock  in  the  forenoon,  or  as  soon  there- 

after as  counsel  can  be  heard,  for  an  allowance  of  a  writ  of  cer- 
tiorari {here  state  the  object,  for  example,  thus  .•)  requiring  you, 
■the  mayor,  aldermen  and  commonalty  of  the  city  of  Brooklyn, 


_s_ 
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Form  and  contents  of  the  writ. 


to  certify  and  return  all  papers,  petitions,  documents  and  pro- 
ceedings under  your  control,  concerning  the  construction  of  a 
suspension  bridge  acr(^ss  the  East  river,  or  relating  to  any  assess- 
ment for  the  construction  of  such  bridge,  upon  which  any  action 
has  been  had  by  vou.  {Signature.) 

{Date,  etc.) 

{Address.) 

ARTICLE  IV. 

THE  WKIT  AND  PROCEEDINGS  THEKEUNDEB. 

Section  1.  Form  and  contents  of  the  writ.  The  writ  of  certio- 
rari issues  in  the  name  of  the  people,  and  at  the  suit  of  the  peo- 
ple. It  cannot  be  prosecuted  in  the  name  of  an  individual.  In 
England,  the  writs  run  in  the  name  of  the  sovereign  ;  here,  in 
the  name  of  the  people.  Wildy  v.  Washburn,  16  Johns.  49 ; 
People  V.  Three  Judges  of  Sufolk  County,  24  Wend.  249,  253. 
The  writ  should  name  the  parties  aggrieved,  and  set  forth  the 
cause  of  complaint.  Bx  parte  Mayor,  etc. ,  of  Albany,  23  Wend. 
277.  It  should  recite  the  proceedings  and  the  people' s  desire  to 
be  certified  {certiorari)  of  them,  and  commanding  the  judge  or 
officer  to  certify  and  return  the  record  or  proceedings  to  the 
supreme  court  on  a  specified  day  (the  return  day),  so  that  the 
court  may  cause  to  be  done  in  the  case  what  of  right  ought  to  be 
done,  etc.  2  Burr.  Pr.  195  ;  Tidd's  Pr.  403.  The  writ  should 
be  directed  to  the  judge,  officer  or  party  complained  of.  2  Burr. 
Pr.  195.  A  motion  to  supersede  a  writ  of  certiorari  was  granted 
on  the  ground  that  the  individual  names  of  the  overseers  were 
not  used  in  the  title  and  in  the  writ.  Oner  seers  of  the  Poor  of 
0-reenville  v.  Bishop,  2  How.  187  (195). 

A  writ  to  bring  proceedings  of  a  board  of  police  before  the 
court  should  be  addressed  to  the  board,  and,  if  addressed  to  all 
its  members,  individually,  as  commissioners,  it  is  defective. 
People  V.  Cholwell,  6  Abb.  151,  161.  When  the  acts  of  corpora- 
tion officers  are  the  proper  subjects  of  review  by  certiorari,  the 
writ  should  be  directed  to  them,  not  to  the  corporation.  Matter 
of  Mount  Morris  Square,  2  Hill,  14. 

A  writ  to  review  the  acts  of  a  municipal  corporation  should 
not  be  addressed,  also,  to  its  subordinate  agents — e.  g.,  members 
of  a  committee.  If  it  be  so  directed,  such  persons  are  warranted 
in  disregarding  it.  Ux  parte  Mayor  of  Albany,  23  Wend.  277. 
Where  the  proceedings  are  had  before  a  judge  as  an  officer,  and 
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not  as  a  court,  a  writ  of  certiorari  to  review  the  proceedings  is 
properly  directed,  to  Mm.    People  v.  Kelly,  35  Barb.  444. 

An  error  in  the  direction  of  a  writ  of  certiorari,  or  in  the  re- 
turn thereto,  must  be  corrected  by  motion.  All  objection  on  the 
ground  of  such  irregularities  is  waived  by  submitting  to  a  hear- 
ing on  its  merits.     People  v.  City  of  BrooJclyn,  49  Barb.  136. 

A  writ  may  regularly  issue  to  a  person  formerly  in  office,  not- 
withstanding his  term  of  office  expired  before  the  time  of  mak- 
ing application  for  the  writ.  People  v.  Peabody,  6  Abb.  228  ; 
S.  C,  15  How.  470  ;  Harris  v.  Whitney,  6  id.  175  ;  overruling 
on  this  point,  Peclc  v.  Foot,  4  id.  425.  11  the  person  who  ought 
to  certify  the  record,  as  a  justice  of  the  peace  who  has  taken  a 
recognizance ;  or  a  j  udge  of  nisi  prius  who  has  taken  a  verdict, 
or  a  coroner  who  has  taken  an  inquest,  die  with  the  record  in 
his  custody,  the  certiorari  may  go  to  his  executor,  etc.  Bac. 
Abridgment,  sub-tit.  Certiorari  F.,  and  cases  there  cited,  to  for- 
tify the  position. 

The  writ  should  be  made  returnable  at  a  general  term  of  the 
supreme  court,  and  at  the  general  term  of  the  district  in  which 
the  proceedings  sought  to  be  reviewed  were  had.  Sup.  Ct.  Rules 
Nos.  47,  53 ;  Peoplev.  Board  of  Police,  16  Abb.  337 ;  People  v. 
Kelly,  35  Barb.  444. 

The  writ  should  be  tested,  signed  and  sealed  in  the  usual  man- 
ner. 2  Burr.  Pr.  195.  There  should  be  an  indorsement  on  the 
writ,  showing  that  it  was  allowed  by  the  court,  or  when  served 
should  be  accompanied  with  a  certiiied  copy  of  an  order  of  allow- 
ance. Matt  V.  Commissioners  of  EigJiways  of  Bush,  19  Wend. 
640  ;  Gardner  v.  Commissioners  of  Highways  of  Warren,  J  0 
How.  181. 

Form    of  certiorari   to  remove  proceedings  into  the  supreme 

court. 

The  People  of  the  State  of  New   YorTc  to  Charles  R.  Ikgalls, 
Esq.,  one  of  the  Justices  of  the  Supreme  Court,  greeting  : 

[SEAL.J 

Wheeeas,  we  have  been  informed  by  the  complaint  of  John 
C.  G-reene,  district  attorney  of  the  county,  of  Rensselaer,  that 
certain  proceedings  were  had  before  you,  on  behalf  of  John 
Sawyer,  lately  convicted  of  a  misdemeanor,  in  our  court  of  oyer 
and  terminer  {or  court  of  sessions),  of  the  county  of  Rensselaer, 
and  imprisoned,  pursuant  .to  sentence  thereon,  in  the  common 
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jail  of  said  county,  whereby  an  order  was  made  by  yon,  on  the 
31st  day  of  May,  18  ,  allowing  a  writ  of  habeas  corpus,  tested 
of  that  day,  and  directed  to  J.  McK.,  sheriff  of  said  county  and 
keeper  of  the  common  jail  thereof,  commanding  him  to  bring 
before  you  the  body  of  the  said  John  Sawyer,  together  with  the 
cause  of  his  imprisonment,  at  the  court-house,  in  the  city  of  Troy, 
in  said  county  ;  and  whereby  a  certain  other  order  was  made  by 
you  in  said  proceedings,  upon  the  return  of  said  writ,  on  the 
day  of  June,  in  the  year  aforesaid,  discharging  the  said  John 
Sawyer  from  his  imprisonment  aforesaid  ;  and  we,  being  willing, 
for  certain  reasons,  to  be  certified  of  the  said  proceedings,  writs 
and  orders,  and  all  things  appertaining  thereto,  do  command  you 
that  you  certify  the  same,  with  all  things  appertaining  thereto, 
nnto  our  justices  of  our  supreme  court,  at  the  city  hall,  in  , 

on  the  day  of  next  (giving  the  time  and  the  place  of 

the  next  general  term),  nnder  your  seal,  as  fully  and  amply  as 
the  same  remain  before  you,  that  ovoc  said  justices  may  cause 
to  be  done  thereupon,  what  of  right  and  according  to  law  ought 
to  be  done,  and  have  you  then  there  this  writ. 

Witness,  A.  B.  C,  Esq.,  Justice  of  the  Supreme  Court,  at  the, 
etc.,  on  the  day  of  ,  one  thousand  eight  hundred 

and 

E.  F.  G.,  OlerTc. 

lb  B.  B.  Stiles,  District  Attorney  of  Bensselaer  county  : 

[Indorsed.] 

On  the  application  of  R.  B.  StUes,  district  attorney  of  the 

county  of  Rensselaer,  upon  his  affidavit,  dated  the  day  of 

,   18    ,  I  allow  the  within  writ  of  certiorari  to  issue;  and 

let  said  affidavit  be  filed  in  the  office  of  the  clerk  of  the  connty 

of  Hensselaer. 

Dated,  etc.  A.  B.  C, 

Justice  of  the  Supreme  Court. 

For  forms  in  summary  proceedings  to  remove  tenants,  and  in 
cases  of  forcible  entries  and  detainers,  see  the  chapters  treating 
of  those  subjects,  and  see  the  chapter  on  certiorari  by  statute. 

Section  2.  Effect  of  writ.  A  certiorari  to  a  subordinate  tri- 
bunal operates  as  a  stay  of  proceedings  from  the  time  of  its  ser- 
vice. Batchin  v.  Mayor,  etc.,  of  Brooklyn,  13  Wend.  664;  Oonover 
V.  i>CTZm,  24  Barb.  636;  S.  C,  26  id.  429;  5  Abb.  182;  14  How.  348. 
The  English  authors  express  the  effect  of  the  issue  of  the  writ  by 
saying  that  all  subsequent  proceedings  are  erroneous.  Bac.  Abr., 
sub-tit.  Certiorari  G.,  Com.  Dig.,  sub-tit.  Certiorari. 

e.  Where  proceedings  were  commenced  before  a  judge,  to  com- 

VoL.  v.— 60 
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pel  the  delivery  of  books  and  papers  by  a  public  officer  to  his 
successor,  and  the  judge  determined  that  the  applicant  was 
entitled  to  the  relief  asked  for,  and  made  an  order  to  that  eJBfect, 
after  which  a  common-law  certiorari  was  issued,  to  remove  the 
proceedings  into  the  supreme  court;  it  was  held  that  upon  the  ser 
vice  of  the  certiorari  upon  the  judge  the  proceedings  before  him 
were  suspended;  and  that  it  would  be  improper  for  him  to  issue 
the  warrants  to  enforce  the  order.  Gonover  v.  Devlin,  26  Barb.  429; 
S.  0.,  24  id.  636;  5  Abb.  182.  The  writ  may  not  suspend  the 
proceedings  in  the  midst  of  a  trial,  but  at  the  end  of  it  its  opera- 
tion is  to  suspend  them  at  once.  If  served  at  any  time  before 
execution,  or  process  in  the  nature  of  execution  is  issued,  it  stays 
the  issuing.  An  order  made  by  the  court  allowing  a  writ,  but 
directing  that  it  shall  not  be  deemed  to  operate  as  a  stay,  does 
not  alter  or  modify  its  operations  in  that  respect,  especially  if 
the  order  is  made  after  the  writ  is  allowed  and  served.  Whether 
a  conditional  or  partial  allowance  of  a  writ  of  certiorari  can 
in  any  case  be  so  made  that  it  shall  not  stay  proceedings,  is 
doubtful.  lb.  Consult  also  PatcMn  v.  Mayor,  etc.,  of  Brook- 
lyn, 13  Wend.  665. 

If  the  writ  be  served  after  levy  made,  it  will  not  operate  to  stay 
or  supersede  an  execution  issued  by  the  inferior  court.  Blanch- 
ard  V.  Myers,  9  Johns.  66;  Payler  v.  Bissell,  3  Hill,  239.  The 
latter  case  was  that  of  a  levy  made  by  a  constable  by  virtue  of  an 
execution  issued  on  a  judgment  of  the  municipal  court  of  Brook- 
lyn; and  a  certiorari  was  afterward  sued  out  and  served,  remov- 
ing the  judgment  into  the  supreme  court.  The  certiorari  did 
not  supersede  the  execution.  See,  also,  Launitz  v.  Dixon,  5 
Sand.  Sup.  Ct.  249. 

As  to  the  effect  of  a  certiorari  in  respect  to  staying  the  pro- 
ceedings of  a  plaintiff  in  regard  to  the  settlement  of  a  judgment, 
see  Board  of  Supervisors  of  Orleans  Co.  v.  Bowen,  4  Lans.  24. 

Section  3.  Writ,  when  and  how  superseded.  A  motion  maybe 
made  to  supersede  the  writ,  if  it  has  improperly  issued.  If  the 
writ  be  misdirected,  or  is  otherwise  bad  in  point  of  law,  the  court 
will  grant  a  supersedeas.  Ball  v.  Warren,  16  How.  379.  So,  if  it 
be  improperly  issued.  Saratoga  and  Washington  H.  R.  Co.  t 
McCoy,  5  How.  378.  Whenever,  after  the  granting  of  a  certiorari, 
it  is  made  to  appear  to  the  court  that  the  writ  was  granted  before 
the  proceedings  removed  by  it  were  completely  terminated,  it  is  the 
duty  of  the  court  to  direct  a  supersedeas  of  the  writ  to  be  entered 
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Pe(yple  v.  Peabody,  5  Abb.  194;  S.  C,  less  fully,  26  Barb.  437. 
See,  also,  BevUn  v.  Plati.  11  Abb.  398;  S.  C,  20  How.  167. 

'The  supersedeas  may  be  granted  before  the  return  of  the  certio- 
rari, as  well  as  after.  Saratoga  and  Washington  R.  R.  Co.  v. 
McOoy,  5  How.  378  ;  Ferguson  v.  Jones,  12  Wend.  241. 

The  case  of  Comstock  v.  Porter,  5  Wend.  98,  is  an  illustration 
of  the  principle  that  a  writ  of  certiorari  will  be  superseded  when 
originally  obtained  without  leave  obtained  froin  the  court  on 
special  application  founded  upon  affidavit. 

Section  4.  Writ,  when  and  how  quashed.  If  the  writ  be  misdi- 
rected, or  is  otherwise  bad  in  point  of  law,  the  court  will  order  it 
to  be  quashed,  if  it  shall  have  been  returned.  Tidd'  s  Pr.  403. 
The  court  cannot  quash  a  writ  that  is  not  before  them.  This  is  the 
English  rule  stated  in  Tidd' s  Pr.  403,  and  fortified  by  the  case  of 
Woodcraft  v.  Kinaston,  2  Atk.  (817)  318.  This  seems  to  be  the 
rule  here,  unless  it  be  slightly  qualified  by  making  it  proper  to 
quash  the  writ  when  returnable,  though  not  actually  returned. 
Saratoga  and  Washington  R.  R.  Go.  v.  McOoy,  5  How.  378 ;  Olark 
v.  Lawrence,  1  Cow.  48.  A  plaintifi",  moving  to  quash  a  writ  not 
then  returnable  or  for  such  other  order  as  the  court  should  think 
proper  to  make,  was  held  to  be  entitled  to  an  order  to  supersede 
under  his  general  prayer.    Ferguson  v.  Jones,  12  Wend.  241. 

A  certiorari  which  is  sued  out  before  inquisition  found,  in 
proceedings  for  a  forcible  entry  and  detainer  will  be  quashed. 
Haines  v.  Backus,  4  Wend.  213.  So,  a  writ  was  quashed  which 
was  sued  out  before  judgment  given.  Liynde  v.  Noble,  20  Johns. 
80.  The  same  principle  is  admitted  in  Devlin  v.  Piatt,  11  Abb. 
398  ;  S.  C,  20  How.  167. 

The  writ  will  also  be  quashed  if  granted  by  an  officer  having 
no  authority  to  grant  it.  Bradner  v.  Superintendent  of  the 
Poor  of  Orange  Co.,  9  Wend.  433  ;  Caledonian  Company  v.  Trus- 
tees of  Hoosiek  Falls,  7  id.  (508)  665.  So,  also,  it  will  be  quashed 
if  improperly  granted.  People  v.  Supervisors  of  Allegany  Co., 
15  id.  198 ;  Brown  v.  Wesson,  1  How.  141  ;  People  v.  Supervisors 
of  Westchester,  57  Barb.  377 ;  People  v.  Belaney,  49  N.  Y.  (4 
Sick.)  655,  and  it  will  be  quashed  even  after  a  return  and  hearing 
.  upon  the  merits.  Peoples.  Mayor,  etc.,  of  New  York,  2  Hill,  9. 

If  the  writ  be  granted  to  a  person  having  no  interest  in  the 
subject-matter  of  the  proceedings  sought  to  be  reviewed,  it  will 
be  quashed.  Colden  v.  Botts,  12  Wend.  234 ;  People  v.  Over- 
seers of  the  Poor  of  Berne,  44  Barb.    467 ;  Starkweather  v. 
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Seeley,  45  Barb.  165 ;  People  v.  ScJiell,  5  Lans.  352 ;  People  v. 
Morgan,  65  Barb.  473.  The  writ  is  quashed  by  the  court  on 
motion. 

Section  5.  Return  to  writ.  The  officer  or  court  to  whom  the 
writ  is  addressed  is  required  to  comply  with  the  order  of  the 
certiorari,  by  returning  and  certifying  the  record  of  the  proceed- 
ings of  the  inferior  tribunal,  or  whatever  notes  or  entries  have 
been  made  by  it  in  the  nature  of  a  record.  But  no  more  of  the 
facts  of  the  case  can  be  required  to  be  returned,  or  will  be  looked 
into  by  the  court,  than  those  which  are  necessary  to  determine 
the  point  of  jurisdiction,  or  other  question  of  law  arising  in  the 
course  of  the  proceedings.  PatJibun  v.  Sawyer,  15  Wend.  451 ; 
Starr  v.  Trustees  of  Rochester,  6  id.  564 ;  People  v.  Goodwin,  5 
N.  Y.  (1  Seld.)  568  ;  People  v.  Board  of  Police,  16  Abb.  337; 
People  V.  Mayor,  etc.,  of  New  YorTc,  2  Hill,  9  ;  People  y.  Knowles, 
47  N.  Y.  (2  Sick.)  415.  The  evidence  is  not  brought  up  by  the 
writ.  lb. 

Inasmuch  as  a  certiorari  goes  to  review  a  judicial  act  —  a 
consummated  judicial  decision,  —  a  proper  return  to  such  writ 
will  bring  up,  as  a  part  of  the  record,  whatever  entered  into,  or 
was  necessarily  passed  upon  in  the  decision  of  the  question  sought 
to  be  reviewed.  Magee  v.  Cutler,  43  Barb.  239.  Where  there  is 
technically  no  record,  the  written  proceedings  and  orders,  or  a 
history  of  the  proceedings,  and  the  written  orders  which  are  in 
the  nature  of  records  are  to  be  certified.  Stone  v.  Mayor,  etc., 
of  New  YorTc,  25  Wend.  (157)  168. 

As  previously  stated,  the  question  of  jurisdiction  is  open  to 
review,  and  so,  likewise,  are  the  facts  bearing  upon  the  question 
of  jurisdiction.  The  evidence  touching  those  facts  must  be 
returned  upon  certiorari,  to  the  end  that  the  supreme  court  may 
examine  the  same,  and  determine  whether  the  inferior  tribunal 
rigntfuUy  assumed  jurisdiction,  and  whether  it  came  to  a  right 
conclusion  upon  the  facts  which  gave  it  the  power  to  act.  Peo- 
ple V.  Yan  Alstyne,  32  Barb.  131.  Enough  of  the  proceedings 
must  be  returned  by  the  court  below  to  show  not  only  that  they 
had  jurisdiction  of  the  subject-matter  of  the  inquiry,  and  of  the 
party  proceeded  against,  but  also  that  some  proof  was  made 
which  had  at  least  a  tendency  to  establish  the  material  allega- 
tions in  issue.  People  v.  Overseers  of  the  Poor  of  Ontario,  15 
Barb.  286. 

After  a  return  has  been  made  to  the  writ,  if  the  court,  upon 
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the  hearing,  is  satisfied  that  the  writ  was  improvidently  issued, 
or  that  justice  and  equity,  or  a  regard  to  considerations  of  public 
policy  and  public  convenience,  require  such  a  decision  in  respect 
to  it,  they  will  dismiss  the  writ,  without  passing  upon  the  merits 
upon  the  particular  questions  raised  or  designed  to  be  raised  by 
it  for  review.    Curtiss  v.  Common  Council  of  TJtica.  45  How.  289. 

Whatsoever  is  put  into  the  return  to  a  certiorari,  by  way  of 
explanation  or  otherwise,  besides  what  is  ordered  to  be  returned, 
is  put  in  without  warrant,  and  is  not  to  be  regarded.  Stone  v. 
Mayor  of  New  YorTt,  25  Wend.  157,  168.  Bac.  Abr.,  sub-tit. 
Certiorari  H.  What  is  returned  without  being  required  and  not 
asserted  as  a  fact,  but  merely  as  matter  of  belief  and  information, 
is  irrelevant,  and  is  not  to  be  regarded.  Lawton  v.  Commission- 
ers of  Highways  of  Cambridge,  2  Cai.  179. 

Atfidavits  and  other  papers  annexed  to  the  return  are  not  prop- 
erly before  the  court.    Matter  of  EigJitidJi  Street,  16  Abb.  169. 

The  return  to  a  certiorari  should  be  under  the  seal  of  the  court 
or  justice  making  it,  and  it  must  be  made  by  the  court  or  officer 
to  whom  it  is  directed.  But  a  return  of  a  justice  of  the  peace 
may  be  under  his  hand  simply.  Scott  v.  Bushman,  1  Cow.  212. 
Bac.  Abr.,  sub-tit.  Certiorari  H.  When  directed  to  the  board 
of  police  of  the  metropolitan  police  district,  the  return  should  be 
made  by  at  least  a  majority  of  the  board.  People  v.  Gholwell,  6 
Abb.  151,  161.  An  officer  to  whom  a  certiorari  is  addressed  is 
not  incapacitated  from  making  a  return,  because  his  term  of  office 
has  expired.  People  v.  Peabody,  6  Abb.  228  ;  S.  C,  15  How. 
470  ;  Harris  v.  Whitney,  6  id.  175.  See  Glason  v.  Shotwell,  12 
Johns.  36.  The  case  of  the  People  v.  Peabody,  6  Abb.  228,  holds 
that  the  officer  is  not  incapacitated,  although  his  term  of  office 
expired  before  making  application  for  the  writ. 

An  assignment  of  errors  is  a  proceeding  not  applicable  to  the 
case  of  a  common-law  certiorari,  and  a  return  to  the  writ  cannot 
be  contradicted  by  such  an  assignment,  nor  can  a  fact  be  spe- 
cially assigned,  showing  a  want  of  jurisdiction  in  the  tribunal  to 
which  the  certiorari  is  sent.  The  return  must  be  taken  as  con- 
clusive and  acted  upon  as  true.  If  false,  the  remedy  is  by  action. 
Haines  v.  Judges  of  Westchester,  20  Wend.  625  ;  citing  People 
V.  Commissioners  of  Salem,  1  Cow.  23, 28,  n.;  Rawsont.  Adams, 

17  Johns.  130,  131 ;  v.    Cowper,   6  Mod.  90 ;   People  v. 

Morgan,  65  Barb.  473.  See  Ex  parte  Mayor  of  Albany,  23 
Wend.  277,  286 ;  People  v.  Powers,  19  Abb.  99,  103. 
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Form  of  answer  or  return  to  writ  of  certiorari. 

The  answer  or  return  of  Charles  R.  Ingalls,  one  of  the  justices 
of  the  supreme  court,  to  the  writ  of  certiorari  hereto  annexed. 

By  virtue  of,  and  in  obedience  to,  the  writ  of  certiorari  hereto 
annexed  and  to  me  directed,  I  do  hereby  certify  and  return  to 
the  justices  of  the  supreme  court,  that,  on  the        day  of 
last,  the  petition  of  John  Sawyer  was  presented  to  me,  duly  veri- 
fied, which  petition  is  as  foUo'ws :  {Insert  petition?^ 

That  I  did,  thereupon,  pursuant  to  the  prayer  of  the  said  peti- 
tioner, order  and  allow  a  vnM  of  habeas  corpus  to  issue  to  J. 
McK.,  sheriff  of  the  county  of  Rensselaer,  commanding  him  to 
have  before  me  the  body  of  the  said  John  Sawyer,  together  with 
the  cause  of  his  imprisonment,  at  the  court-house  in  the  city  of 
Troy,  on  the        day  of  ,  18    ,  at  which  last-mentioned  time 

and  place,  appeared  before  me  the  said  sheriff,  together  with  the 
said  John  Sawyer,  and  also  the  district  attorney  of  said  county, 
on  behalf  of  the  people,  and  the  said  sheriff  did  then  and  there 
make  the  following  return  to  the  said  writ  [insert  the  return  of 
the  sheriff^ 

And  thereupon  the  said  John  Sawyer  did  traverse  upon  oath, 
the  said  return  of  the  said  sheriff,  which  traverse  is  as  follows 
[insert  same]. 

Whereupon,  I  did  then  and  there  proceed  to  hear  the  allega- 
tions and  proof  produced  in  behalf  of  said  prisoner,  and  also  in 
behalf  of  said  people,  and  being  satisfied  upon  such  hearing  that, 
etc.  [state  the  conclusions  of  the  Judge'],  I  did  thereupon  (for  the 
reasons  stated  in  the  annexed  opinion)  make  and  indorse  upon 
said  writ  of  habeas  corpus  an  order,  as  follows  [insert  the  order 
or  decision  made]. 

All  of  which  J  do  hereby  certify  and  return  as  within  I  am 
commanded. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  seal 
this  day  of  ,  in  the  year  one  thousand  eight  hundred 

and  seventy- 

C.  R.  Ingalls.     [seal.] 

For  a  return  in  cases  of  forcible  entries  and  detainers  consult 
that  article. 

Section  6.  Proceedings  to  compel  a  return.  Neglect  on  the 
part  of  the  court  or  officer  to  whom  the  certiorari  is  sent,  to  com- 
ply with  its  requisitions  is  met  by  compulsory  action  on  the  part 
of  the  higher  tribunal.  If  a  common-law  certiorari  be  issued 
against  a  corporation,  and  that  body  neglect  to  appear  and  make 
return  thereto,  a  distringas  should  issue  against  it,  which,  if 
ineffectual,  should  be  followed  by  the  issuing  of  a  writ  of  seques- 
tration.    People  V.  Qity  of  Brooklyn,  5  How.  314.     If  the  court 
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below,  or  any  officer,  refuse  to  obey  the  writ,  the  court  issuing 
the  writ  will  compel  them  to  do  so  by  rule.  Overseers  of  Poor  of 
Broolihaven  v.  Overseers  of  Poor  of  SoutTiold,  2  Cow.  575. 

Section  7.  Proceedings  on  the  return.  Every  case  on  certiorari 
to  subordinate  courts,  tribunals  or  magistrates,  may  be  brought 
to  a  hearing  by  either  party,  upon  the  usual  notice  oi  argument, 
and  shall  be  placed  on  the  preferred  calendar  on  filing  a  proper 
note  of  issue.     Sup.  Court  Rules,  No.  53. 

The  subject  of  what  the  court  will  examine  upon  the  return 
has  already  been  touched  upon  under  sections  3  and  4  of  arti- 
cle 1. 

Upon  the  return  having  been  made,  the  court  will  examine  it ; 
but,  as  it  is  stated  in  one  case,  no  farther  than  to  ascertain  if  the 
inferior  tribunal  has  kept  within  the  limits  of  its  jurisdiction. 
People  V.  Mayor,  etc.,  of  New  YorJc,  2  Hill,  9.  This  jurisdiction, 
contracted  and  inconvenient,  of  the  reviewing  court  has  since  been 
enlarged.  The  court  will  now  examine  the  evidence,  to  convince 
itself  that  sufficient  was  given  to  justify  the  conclusion  sought  to 
be  reviewed.  People  v.  Overseers  of  the  Poor  of  Ontario,  15  Barb. 
287  ;  Mullins  v.  People,  24  N".  Y.  (10  Smith)  399  ;  People  v.  Qomr- 
missioners  of  Highways  of  Bast  Hampton,  30  N.  Y.  (3  Tiff.)  72  ; 
People  V.  The  Oommon  Council  of  the  Oity  of  Rochester,  5  Lans. 
142. 

In  reviewing  the  proceedings  of  assessors,  the  writ  brings  up 
the  merits,  as  well  as  questions  of  jurisdiction  and  regularity; 
and  where  the  assessors  have  neither  exceeded  their  powers  nor 
.been  irregular  in  exercising  them,  the  court  will  still  examine 
and  correct  their  decisions,  if  erroneous.  People  v.  Board  of 
Assessors  of  Albany,  40  'N.  Y.  (1  Hand)  154  ;  People  v.  Board  of 
.Trustees  of  Ogdenslurgh,  48  N.  Y.  (3  Sick.)  390.  And  it  is 
broadly  stated,  in  a  recent  supreme  court  case,  that  on  a  common- 
law  certiorari,  the  court  may  examine  the  case  upon  its  merits, 
as  well  as  upon  the  question  of  jurisdiction.  People  v.  Bddy, 
57  Barb.  593  ;  S.  C,  3  Lans.  80. 

A  county  judge  having  been  required  to  determine  certain 
facts  and  render  judgment  upon  the  same,  under  an  act  author- 
izing the  issuing  of  bonds  of  municipal  corporations  to  aid  in  the 
construction  of  a  railroad,  and  a  certiorari  having  been  issued 
to  such- judge  to  review  his  proceedings,  it  was  held  that  the 
reviewing  court  is  not  limited  to  the  inquiry  whether  jurisdiction 
of  the  parties  and  of  the  subject-matter  was  acquired,  but  should 
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examine  the  evidence  and  determine  whether  there  was  any  com- 
petent proof  of  the  facts  necessary  to  authorize  the  adjudication 
made,  and  whether  in  making  it  any  rule  of  law  affecting  the 
rights  of  the  parties  has  been  violated.  People  v.  Smith,  45  N.  Y. 
(6  Hand)  772.  It  is  proper  for  the  court  to  correct  or  quash  such 
part  of  the  proceedings  sought  to  be  reviewed  as  are  illegal  and 
affirm  such  as  are  legal,  provided  one  is  independent  of  the 
other.  People  v.  Supervisors  of  Westchester,  57  Barb.  377;  S.  C, 
8  Abb.  N.  S.  277;  Commonwealth  v.  West  Boston  Bridge,  13 
Pick.  195. 

It  would  seem  from  these  cases  that  the  control  of  the  court 
above,  over  the  proceedings  of  the  court  below,  obtained  by  cer- 
tiorari is  almost  limitless,  and  that  this  jurisdiction  is  gradually 
being  increased  as  the  efficacy  and  convenience  of  the  writ  are 
tested.    See  People  v.  Belts,  55  N.  Y.  (10  Sick.)  600. 

If,  upon  the  return  of  the  certiorari,  it  appears  there  was  a 
want  of  jurisdiction,  or  that  the  proceedings  were  irregular,  or  the 
certiorari  improperly  or  irregularly  issued,  the  writ  will  be 
quashed  on  motion.     See  the  cases  cited,  ante,  4:75,  §  4. 

Section  8.  Leave  to  amend.  A  defective  certiorari  may  be 
amended  by  permission  of  the  court.  The  following  are  instan- 
ces :  The  court  granted  permission  to  alter  the  statement  of  the 
form  of  an  action  from  "  trespass  on  the  case  "  to  "  debt "  {Knap 
V.  Palmer,  Golem.  &  C.  Gas.  302)  ;  to  insert  a  teste  day,  omitted 
by  mistake,  although  the  oversight  was  not  discovered  until  after 
the  return  day  {Brinlc  v.  Fulton,  1  Gow.  41) ;  to  amend  a  judg- 
ment, giving  judgment  against  the  wrong  party  {Bird  v.  SilsMe,  ' 
1  id.  582) ;  to  amend  when  a  term  intervened  between  the  teste 
and  the  return  {Kissam  v.  Morris,  2  Wend.  259;  Jackson  v. 
Crane,  1  Cow.  38.  See  Cay  ward  v.  Doolittle,  6  id.  603) ;  to  affix 
the  correct  seal  when  an  improper  one  had  been  employed 
{People  V.  Steuben  C.  P.,  5  Wend.  103.  See  Talcott  v.  Rozenbergh, 
3  Daly,  208);  to  indorse  a  clerk's  certificate  that  the  writ  had 
been  duly  allowed,  or  to  serve  a  certified  copy  of  an  order  of 
allowance,  where  those  necessary  formalities  had  been  omitted 
Mott  V.  Commissioners  of  Highways  of  Bush,  19  Wend.  640) ; 
to  address  the  writ  to  the  proper  officers,  even  after  return  made 
{People  V.  Gholwell,  6  Abb.  151). 

The  death  of  the  relator  will  not  terminate  the  proceedings  upon 
certiorari,  but  his  personal  representative,  or  other  party  having 
the  legal  title  to  the  subject-matter  of  the  proceeding  may  be 
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substituted  as  the  relator.     People  v.  Udbinson^  17  How.  534  ; 
S.  C,  29  Barb.  77. 

Section  9.  Judgment.  Judgment  is  entered  according  to  the 
decision  of  the  court  and  is  perfected  in  the  ordinary  manner. 
2  Burr.  P.  197. 

Form,  of  judgment  in  certiorari. 

SUPBEME  COTTRT. 

Pleas  before  the  justices  of  the  supreme  court  of 
judicature  of  the  People  of  the  State  of  New 
York,  at  the  court-house,  in  Albany,  of  the 
term  of  \term  at  which  judgment  is  en- 

tered^ in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  seventy- 
Witness,  P.  R.  D.,  Esq.,  Presiding  Justice. 

State  of  New  Yoke,  ss.  : 

The  people  of  the  State  of  New  York  sent  to  E.  S.  S.,  county 
judge  of  the  county  of  Albany,  their  writ  of  certiorari  close 
in  these  words,  to  wit :  The  people  of  the  State  of  New  York 
[insert  certiorari  in  fulZ]. 

At  which  day  and  place  in  the  return  of  the  said  writ  mentioned, 
before  the  justices  aforesaid,  comes  the  said  John  Brown,  by 
R.  H.  Rosa,  his  attorney,  and  the  said  John  Smith,  by  C.  T. 
Boone,  his  attorney,  and  the  said  county  judge  to  whom  the  said 
writ  was  directed,  now  here  makes  return  thereto  as  follows 
[insert  return']. 

And  now,  at  this  day,  to  wit,  on  the        day  of  ,  at  the 

city  of  Albany,  before  the  justices  aforesaid,  come  the  parties 
aforesaid ;  and  the  said  court  now  here,  having  seen  and  fully 
understood  all  and  singular  the  premises,  and  mature  delibera- 
tion being  thereupon  had,  it  seems  to  the  court  now  here  that ' 
the  proceedings  and  adjudication  of  the  said  judge  are  in  all 
respects  irregular,  erroneous  and  Void  [or  otherwise,  according 
to  the  facts']. 

Therefore,  it  is  considered  that  the  said  proceedings  be,  and 
the  same  are  hereby,  reversed,  and  in  all  things  held  for  naught 
[or  otherwise,  as  the  decision  was']. 

And  it  is  further  ordered  that  the  said  John  Brown  (or  John 
Smith)  recover  doUaus,  for  his  costs  and  charges;  by  him 

laid  out  and  expended,  in  and  about  the  prosecution  of  the  said 
writ  of  certiorari  [or  in  and  about  his  defense  of  the  said  writ  of 
certiorari]  adjudged  to  the  said  John.Brovni  [or  John  Smith] 
by  the  court  now  here  with  his  assent,  and  that  the  said  John 
Smith  have  restitution  of  the  premises  aforesaid. 

Judgment  signed  this        day  of  ,  18    . 

R.  S.  T.,  Cleric. 
Vol.  v.— 61 
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For  form  of  judgment  in  forcible  entries  and  detainers,  consult 
that  article. 

Section  10.  Appeals.  In  accordance  witt  the  provisions  of 
section  11  of  the  Code,  the  decision  of  the  supreme  court  upon  a 
oertiorari  may  be  reviewed  upon  appeal,  in  the  court  of  appeals. 
So  said  in  a  case  before  that  court,  where  it  is  stated  that  a  final 
order  can  be  appealed  to  the  court  of  appeals,  when  it  affects  a 
substantial  right.  People  v.  Stilwell,  19  K.  Y.  (5  Smith)  531 ; 
]S".  Y.  Code,  §  11,  sub.  3.  Yet,  the  allowance  or  refusal  of  a 
certiorari  at  common  law,  by  the  supreme  court,  being  matter 
of  discretion  with  that  court,  its  determination  to  quash  such  a 
writ  will  not  be  reviewed  in  the  court  of  appeals,  although  the 
supreme  court  declared  an  opinion  that  the  proceedings  brought 
before  it  were  regular.  People  v.  Stillwell,  19  N.  Y.  (5  Smith) 
531.  See  a  remark  upon  this  case  in  People  v.  Supermsors  of 
Westchester,  8  Abb.  N.  S.  277,  281  ;  S.  C,  57  Barb.  177. 

The  judgment  of  the  supreme  court  upon  questions  of  juris- 
diction, upon  questions  of  the  power  and  authority  of  an 
inferior  tribunal  to  do  the  acts  complained  of,  and  upon  ques- 
tions of  regularity,  when  such  questions  are  brought  before  it 
for  review  upon  certiorari,  is  reviewable  in  the  court  of  appeals. 
People  V.  Board  of  Assessors  of  Brooklyn,  39  N.  Y.  (12  Tiff.)  81. 

The  Code  regulates  proceedings  upon  appeal  in  certiorari,  and 
those  proceedings  are  the  same,  substantially,  as  on  appeals 
from  judgments  in  civil  actions      §§11,  33?,  343. 

Section  11.  Costs.  No  costs  were  allowed  upon  a  certiorari  at 
common  law.  People  v.  Buell,  16  How.  (43)  46  ;  Hamland  v., 
White,  7  id.  (154)  157 ;  People  v.  Overseers  of  the  Poor  of  Barton 
6  id.  (25)  28  ;  People  v.  Metropolitan  Board  of  Police,  39  N.  Y. 
(12  Tiff.)  (506)  520.  The  latter  case  explains  the  reason  of  the 
rule. 

Section  318  of  the  Code  seems,  however,  to  have  modified  this 
rule.  This  section  provides  that  when  the  decision  of  a  court 
of  inferior  jurisdiction  in  a  special  proceeding,  including  appeals 
from  surrogates'  courts,  shall  be  brought  before  the  supreme 
court  for  review,  such  proceedings  shall,  for  all  purposes  of  costs, 
be  deemed  an  action  at  issue,  on  a  question  of  law,  from  the  time 
the  same  shall  be  brought  into  the  supreme  court,  and  costs 
thereon  shall  be  awarded  and  collected  in  such  manner  as  the 
court  shall  direct,  according  to  the  nature  of  the  case. 

The   cases  almost  uniformly  hold  that  the  writ  of  certiorari 
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is  a  special  proceeding.  People  v.  Fuller,  40  How.  35,  and  cases 
there  cited.  Notwithstanding  the  section  of  the  Code  above 
quoted,  the  subject  of  costs  has  been  somewhat  conflicting.  Re- 
ported decisions  even  in  the  court  of  appeals  have  been  found  at 
variance.  The  subject  has  been  recently  re-examined  in  the 
supreme  court  by  Johnson,  J. ;  the  various  apparently  conflict- 
ing cases  have  been  compared  and  reconciled,  and  the  rule,  de- 
duced from  a  review  of  the  cases  in  the  highest  court,  has  by 
him  been  laid  down  as  follows : 

"  A  common-law  cer^wrari  is  a  special  proceeding,  within  both 
the  letter  and  spirit  of  the  Code  ;  and  this  court  {i.  e.,  the  supreme 
court)  has  the  power  to  award  costs,  in  such  cases,  in  their  dis- 
cretion."    PeopleY.  Fuller,  4.0  B-ow-Bb. 

The  costs  upon  appeal  to  the  court  of  appeals  are  regulated  by 
the  Code  of  Procedure.  They  are  substantially  the  same  as  upon 
appeals  from  judgments  in  civil  actions.  N.  Y.  Code,  §§  8,  11, 
333  ;  People  v.  Sturtevant,  3  Duer,  616,;  S.  C,  9  How.  304. 


CHAPTER  II. 

CEETIOEARI  BY  STATUTE. 
ARTICLE  I. 

NATUEE  AND   OFFICE  OF  THE  EEMEDT. 

Section  1.  In  general.    The  diflFerence  between  tlie  common-law 
writ  of  certiorari  and  the  statutory  writ  of  certiorari  is  not  a 
difference  in  kind.    The  same  general  principles  of  law  are  appli- 
cable to  them  both  ;  the  same  general  definition  would  include 
and  cover  them  both.     The  former  writ  is  the  offspring  of  the 
common  law ;  with  its  powers  accurately  defined,  and  its  juris- 
diction carefully  limited,  by  the  rules  which  have  been  handed 
down  for  ages  in  the  English  common  law ;  the  latter  depends 
for  its  existence  upon  legislative  enactments,  and  looks  to  statutes 
for  the  rules  which  are  to  govern  its  movements,  and  the  powers 
which  it  is  to  exercise.  The  distinction  has  been  briefly  expressed 
by  the  supreme  court  of  this  State.     "  Sometimes  it  {i.  e.,  the  writ 
of  certiorari)  is  expressly  authorized,  and  its  limits  defined  by 
statute,  and  then,  of  course,  the  nature  and  extent  of  the  power, 
and  the  cases  in  which  it  is  to  be  exercised,  depend  mainly,  if 
not  entirely,  upon  the  provisions  of  the  statute.    Sometimes  there 
is  no  statutory  regulation  on  the  subject,  and  then  the  writ  is 
denominated  a  common-law  cer^^orar^."  Peopley.  Van  Alstyrhe, 
32  Barb.  (131)  134 ;  S.  0.  affirmed,  3  Keyes,  35 ;  3  Abb.  Ct.  App. 
575,  citing  numerous  authorities.    Consult  the  article  on  common- 
law  certiorari  for  those  rules  which  are  mutually  applicable  to 
both  writs.    This  chapter  will  discuss  the  principles  peculiar  to 
the  statutory  proceedings. 

ARTICLE  II. 

WHEJf  THE  WEIT  WILL  ISSUE. 

Section  1.  To  remove  causes  from  inferior  courts  before  trial. 

The  Revised  Statutes  have  provided  that  all  personal  actions 
which  may  be  pending  in  any  court  of  common  pleas  (county 
court),  except  in  the  city  and  county  of  New  York,  or  in  any 
mayor's  court,  where  the  debt  or  damages  claimed,  or  the  matter 
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or  tMng  in  demand,  exceeds  the  sum  of  $250,  may  be  removed 
into  the  supreme  court  by  writ  of  certiorari,  at  the  instance  of 
the  defendants  in  such  actions.  2  R.  S.  389  (404),  §  1 ;  WhitMesey 
V.  Zane,  9  Wend.  432.    See  Laws  1873,  ch.  239. 

All  such  actions  which  may  be  pending  in  the  court  of  com 
mon  pleas  of  the  city  and  county  of  New  York,  in  which  the 
debt  or  damages  claimed,  or  the  matter  or  thing  in  demand 
exceeds  the  sum  of  $500,  may,  in  like  manner,  be  removed  into 
the  supreme  court.     2  R.  S.  389  (404),  §  2. 

And  if  such  action  be  brought  upon  a  bond  or  other  instru- 
ment, with  a  condition  for  the  payment  of  money,  the  actual  sum 
due,  with  the  interest  thereon,  will  be  deemed  to  be  the  amount 
of  the  debt  claimed.    2  R.  S.  389  (404),  §  3. 

The  following  actions  may  also  be  removed  by  certiorari  at 
the  instance  of  the  defendants  therein,  whatever  may  be  the 
amount  of  the  debt  or  damages  claimed,  or  the  value  of  the  mat- 
ter or  thing  in  demand  : 

1.  Actions  in  which  the  people  of  this  State  shall  be  interested; 

2.  Actions  by  or  against  the  corporation  of  any  city; 

3.  Actions  of  ejectment  and  all  other  actions  in  which  the  title 
to  real  estate  shall  come  in  question; 

4.  Actions  of  replevin  and  for  false  imprisonment.  2  R.  S.  389 
(404),  §  4.     See  Laws  1873,  ch.  239. 

A  scire  facias  is  not  an  action  within  the  meaning  of  this  sec- 
tion, which  can  be  removed  by  certiorari.  People  v.  Qorey,  19 
Wend.  633. 

Section  2.  To  remove  actions  for  partition.  Consult  the  chap- 
ter on  Partition,  for  a  consideration  of  this  branch  of  the  subject. 

Section  3.  In  actions  for  forcible  entry  and  detainer.  See  2 
R.  S.  510  (526),  §  19.  This  portion  of  the  subject  will  be  found 
discussed  under  Forcible  Entries  and  Detainers,  where  appropri- 
ate forms  are  also  given. 

Section  L  To  remove  summary  proceedings  to  recover  premi- 
ses. See  2  R.  S.  516  (533),  §  47.  This  branch  of  the  subject  has 
been  considered  at  length  in  the  chapter  which  treats  of  sum- 
mary proceedings  to  recover  possession  of  premises.  It  may 
here  be  said  that  no  appeal  lies  in  these  proceedings,  from  the 
judgment  of  a  justice  of  the  marine  court,  to  the  court  of  com- 
mon pleas.  The  only  mode  of  reviewing  such  proceedings  is  by 
certiorari  from  the  supreme  court.  Mclntire  v.  Hernandez,  7 
Abb.  K  S.  314;  S.  C,  39  How.  121. 
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Section  5.  In  other  cases.  The  writ  of  certiorari  will  also  issue 
in  criminal  cases,  and  the  law  upon  this  subject  forms  a  very 
interesting  and  important  branch  of  criminal  jurisprudence,  but 
a  minute  discussion  of  the  principles  relating  thereto  would  be 
foreign  to  the  purposes  of  this  work."  The  writ  is  also  used  in 
other  cases.  We  enumerate  the  instances  where  it  is  employed : 
To  inquire  into  the  causes  of  detaining  a  prisoner,  2  R.  S.  563 
(583),  et  seq.;  To  allege  a  diminution,  variance  or  defect,  id. 
599  (621),  §  45;  To  remove  indictments,  id.  732  (757),  §  82;  To 
remove  convictions  and  judgments,  id.  736  (761),  §  27;  For 
imprisoned  debtors,  4  Edm.  Stat.  475,  §  46;  To  justices'  courts, 
id.  543,  544,  545;  In  criminal  cases  in  general,  5  id.  175,  176 ; 
In  tax  and  assessment  cases.  Laws  of  1859,  ch.  302,  §  20.  See, 
as  to  the  office  of  the  writ  in  a  criminal  case,  People  v.  Reagle, 
60  Barb.  527. 

ARTICLE  ni. 

WEIT,    HOW   OBTAINED. 

Section  1.  Application,  by  whom  made.  In  cases  of  application 
for  the  writ  of  certiorari  to  remove  proceedings,  the  application 
must  be  made  by  the  defendant  in  the  action.  2  R.  S.  389  (404), 
§  1 ;  id.  510  (527),  §  20,  and  by  all  the  defendants,  if  there  be 
more  than  one,  who  have  appeared  in  the  action.  2  R.  S.  389 
(405),  §  6. 

Section  2.  Application,  where  made.  The  statute  in  reference 
to  tlie  removal  of  causes  before  trial  provides  as  follows  : 

' '  A  certiorari  to  remove  such  actions  shall  be  allowed  by  a 
justice  of  the  supreme  court,  or  by  some  circuit  judge,  or 
supreme  court  commissioner,  or  some  officer  authorized  to  per- 
form the  duties  of  a  justice  of  the  supreme  court  in  vacation." 
2  R.  S.  389  (404),  §  5.  The  abolition  of  the  office  of  supreme 
court  commissioner  has  rendered  the  clause  of  the  statute  relat- 
ing to  that  officer  a  nullity. 

As  to  the  officials  to  whom  application  should  be  made  in 
partition,  forcible  entries  and  detainers,  and  in  summary  pro- 
ceedings, consult  those  subjects. 

Section  3.  Application,  when  made.  In  proceedings  on  the 
removal  of  causes  before  trial,  no  writ  of  certiorari  will  be  eflfec- 
tual  to  remove  any  cause  unless  it  be  filed  in  the  office  of  the 
clerk  of  the  court  in  which  such  action  is  pending,  after  the 
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defendants  shall  have  duly  appeared  in  such  action,  by  entering 
and  filing  special  bail  therein,  if  such  bail  shall  have  been 
required;  nor  unless  the  same  be  filed  before  interlocutory  or 
other  judgment  entered  in  such  action,  and  before  any  of  the 
jury  summoned  to  try  any  issue  joined  therein  shall  have  been 
sworn.     2  R.  S.  389  (405),  §  7  ;  Ball  v.  Warren,  16  How.  379. 

The  defendant  must  cause  his  appearance  to  be  entered,  sim- 
•  ply  giving  notice  of  retainer  is  not  enough.     Ex  parte  Isaacs, 
12  Wend.  198. 

In  partition  proceedings  the  writ  must  be  served  before  any 
juror  has  been  sworn  to  try  any  issue  joined  in  the  proceedings 
or  before  judgment  be  given  that  partition  be  made.  2  R.  S.  329 
(339),  §  74. 

In  summary  proceedings  to  recover  possession,  the  writ 
cannot  be  applied  for  until  after  adjudication  in  the  court  below 
has  actually  been  made.  See  the  chapter  treating  upon  this 
subject. 

Section  4.  Moving  papers. 

a.  Affidavit.  No  allowance  of  a  writ  of  certiorari  to  remove 
actions  before  trial  will  be  made,  without  an  affidavit  specifying 
the  nature  and  amount  of  the  plaintiff's  demand  or  cause  of 
action.    2  R.  S.  389  (405),  §  6. 

5..  Bond  to  the  plaintiff .  In  proceedings  in  forcible  entry  and 
detainer,  the  execution  of  a  bond  by  the  defendant  to  the  plain- 
tiff, conditioned  that  said  defendant  will  appear  and  answer, 
abide  the  decision  of  the  court  and  pay  adjudged  costs,  must 
precede  the  allowance  of  the  writ.  2  R.  S.  510  (526),  §  20.  See 
article  on  forcible  entries  and  detainers,  where  a  form  of  bond  is 
given. 

Section  5.  Application,  how  made.  In  proceedings  to  recover 
possession  of  demised  premises  the  application  for  the  writ  is  ex 
parte  founded  on  an  affidavit  stating  the  grounds  of  alleged 
error  in  the  proceedings  before  the  magistrate.  Gardner  v.  Com- 
missioners of  Warren,  10  How.  181.  The  party  applying  may, 
if  he  please,  give  notice;  in  that  case  a  notice  of  eight  days  is 
necessary,  and  the  notice  should  be  accompanied  with  copies  of 
the  affidavits  on  which  the  party  intends  to  move.  On  a  motion 
on  notice,  the  opposite  party  may  be  heard,  and  may  read  affi- 
davits to  oppose  the  allowance  of  the  writ.  See  article  on  com 
mon-law  certiorari.  Saratoga  and  Washington  R.  R.  Co.  v. 
McCoy,  5  How.  878.    If,  on  such  motion,  the  court  doubts  as  to 


488  CERTIORARI  BY  STATUTE. 


Form  of  affidavit  on  wMcli  to  apply  for  certiorari,  etc. 


the  truth  of  controverted  fe.cts,  it  may,  it  seems,  order  a  reference 
to  ascertain  and  report  as  to  such  facts.  People  v.  Oholwell,  6 
Abb.  151. 

Form  of  affidavit  on  which  to  apply  for  certiorari  in  proceed- 
ings to  recover  possession  of  demised  premises. 

SuPEEME  Court  ) 

City  and  County  of  New  Yoek,  ) 

John  Doe,  of  said  city,  being  duly  sworn,  does  depose  and  say 
that,  on  the  first  day  of  May,  in  the  year  187  ,  Richard  Roe,  as 
landlord  of  deponent,  made  application,  on  his  oath  in  writing, 
to  John  Smith,  Esq.,  justice  of  the  district  court  in  the  judi- 
cial district  of  the  city  of  New  York,  for  a  summons  directed  to 
deponent  {or  to  deponent  and  to  James  Fen)  to  show  cause  why 
deponent  should  not  be  dispossessed  from  certain  premises 
known  as  No.  1  street,  in  said  city,  on  the  ground  that 

deponent  held  over  and  continued  in  possession  of  sg-id  premises 
after  the  expiration  of  his  term  therein,  without  the  permission 
of  the  said  Richard  Roe,  and  the  said  justice  thereupon  issued 
his  summons,  directed  to  deponent  {or  to  deponent  and  said 
James  Fen),  commanding  him  {or  them)  forthwith  to  remove 
from  said  premises,  or  show  cause  before  said  justice,  at  , 

on  the        day  of  ,  187  _,  why  possession  of  said  premises 

should  not  be  delivered  to  said  Richard  Roe  ;  and  deponent  was 
served  with  said  summons,  and  did  attend,  pursuant  to  the  man- 
date thereof,  and  filed  with  said  justice  an  affidavit,  denying  all 
of  the  facts  on  which  the  said  summons  was  issued,  namely,  the 
fact,  etc.  {stating  generally  the  facts  denied  by  said  afidaviC], 
and  the  said  justice  then  and  there  adjourned  the  trial  of  the 
issue  raised  in  said  proceedings  until  the         day  of  last, 

on  which  said  last-named  day  the  said  justice  proceeded  with  the 
trial  of  said  issue  ;  and,  after  hearing  the  testimony  adduced, 
decided  in  favor  of  the  said  Richard  Roe,  and  issued  his  war- 
rant to  dispossess  deponent  from  said  premises.  That,  on  the 
said  trial,  the  said  justice  admitted  testimony  not  legally  admis- 
sible, and  rejected  testimony  that  ought  to  have  been  admitted  ; 
that  is  to  say  {giving  synopsis  of  said  admitted  and  rejected 
testimony\  and  that  said  decision  was  contrary  to  and  against 
the  evidence  adduced  before  said  justice,  and  the  said  justice 
committed  other  errors  of  law  and  of  fact,  in  the  course  of  said 
trial,  and  of  the  proceedings  connected  therewith,  as  will  appear 
on  the  face  of  the  said  proceedings;  and  by  reason  of  the  matters 
aforesaid  deponent  has  been  greatly  injured  by  being  dispos- 
sessed from  said  premises,  and  otherwise. 

Sworn,  etc.  John  Doe. 
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ARTICLE  IT. 

THE  WRIT  AKD    PROCEEDINGS    THEEEUNDEE. 

Section  1.  How  issued.  The  issuing  of  tlie  writ  has. been 
already  discussed  under  common-law  certiorari.  Ante,  All,  ch.  1, 
art.  4. 

Section  2.  Form  of  the  writ.  The  rules  given  under  common- 
law  certiorari  govern  as  to  form  also.  Consult,  likewise,  articles 
on  forcible  entries  and  detainers,  and  on  summary  proceedings 
to  remove  tenants,  for  forms  applicable  to  those  proceedings, 
respectively. 

Section  3.  Service  or  filing  of  writ.  In  proceedings  to  remove 
causes  anterior  to  trial,  no  writ  shall  be  effectual  for  such  remov- 
al, unless  it  be  filed  in  the  office  of  the  clerk  of  the  court  in 
which  such  action  is  pending,  after  the  defendants  have  duly 
appeared  in  such  action,  by  entering  and  perfecting  special  bail 
therein,  if  such  bail  shall  have  been  required,  nor  unless  the  same 
be  so  filed  before  interlocutory  or  other  judgment  entered  in  such 
action,  and  before  any  of  the  jury  summoned  to  try  any  issue 
joined  therein  shall  have  been  sworn.    2  R.  S.  389  (405),  §  7. 

If  such  writ  is  allowed  in  an  action  whereia  an  issue  of  fact 
has  been  joined,  it  must  be  filed  in  the  office  of  the  clerk  of  the 
court  at  least  eight  days  before  the  first  day  of  the  term  at  which 
such  issue  of  fact  might  be  tried,  according  to  the  practice  of  the 
court ;  and  if  the  same  be  not  filed  within  that  time,  such  writ 
will  not  be  effectual  to  remove  such  cauSe,  unless  the  defendant 
shall  pay  to  the  plaintiff  aU  costs  incurred  by  him  in  noticing  such 
cause  for  trial,  if  the  same  shall  have  been  noticed.  The  costs 
will  be  taxed  by  the  court  in  which  the  action  is  pending.  2  R. 
S.  389  (405),  §  8 ;  George  v.  Orcutt,  19  Wend.  647. 

The  clause  which  requires  the  writ  to  be  filed  eight  days  before 
the  term  at  which  the  issue  of  fact  might  be  tried  refers  to  the 
first  term  at  which  it  would  be  regular  to  notice  the  cause  for 
trial,  and  not  the  first  term,  when  according  to  the  state  of  busi- 
ness in  the  court,  it  can  be  reached  on  the  calendar.  McKinney 
V.  Stoddard,  1  Denio,  270. 

In  summary  proceedings,  the  original  writ  itself,  not  a  copy, 
must  be  served  personally  on  the  magistrate  to  whom  it  is  directed ; 
and  if  the  allowance  is  not  indorsed  on  the  writ,  a  certified  copy 
Vol.  v.  — 63 
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of  the  order  aUowing  the  writ  should  be  served  with  the  writ. 
Mott  V.  Commissioners  of  RusTi,  19  Wend.  640.  See,  also,  Com- 
mon Law  Certiorari.  Copies  of  the  writ,  allowance  and  affidavit 
on  which  the  writ  was  obtained,  should  be  served  within  a  reason- 
able time  after  the  issuing  of  the  writ,  on  the  opposite  party  or 
on  the  attorney  appearing  for  him  in  the  proceedings  sought  to 
be  reviewed. 

Section  4.  Notice  of  filing.  Upon  a  certiorari  being  filed, 
notice  thereof  should  be  immediately  given  to  the  adverse  party. 
Until  such  notice  be  given  such  filing  will  be  of  no  force  and 
validity  (2  R.  S.  390  [405],  §  9),  in  proceedings  to  remove  causes 
before  trial. 

Section  5.  Return  of  writ.  The  clerk  of  the  court  to  whom 
the  certiorari  is  directed  is  required  to  return  the  same  and  an- 
nex thereto  a  copy  of  all  the  pleadings  and  proceedings  in  the 
action  sought  to  be  reviewed.  He  is  entitled  to  demand  and  re- 
ceive his  fees  for  such  copies  and  for  filing  such  writ  (2  R.  S. 
390  [405]  §  10),  in  proceedings  to  remove  causes  before  trial.  For 
proceedings  on  return  in  forcible  entry  and  detainer,  consult 
that  subject.  See,  also,  2  R.  S.  511  (527),  |.  21.  In  summary 
proceedings,  the  magistrate  to  whom  the  writ  is  directed,  who  has 
been  duly  served,  is  bound  to  make  a  return  on  or  before  the  day 
specified  in  the  writ  for  making  the  return.  See  Laws  of  1847, 
eh.  470,  §  43. 

It  must  be  filed  with  the  clerk  of  the  county  within  which  the 
proceedings  were  had..  Laws  of  1847,  ch.  470,  §  20.  A  magis- 
trate, who  neglects  to  make  and  file  a  return,  may  be  compelled  by 
attachment.  See  2  R.  S.  390  (405),  §  11.  The  attachment  will 
not  issue  in  the  first  instance,  but  must  be  applied  for  on  a  notice 
of  motion,  or  upon  an  order  to  show  cause,  founded  on  an  affi- 
davit of  the  facts  of  the  issuing  of  the  writ,  its  service  on  the 
justice,  search  for  return,  and  that  no  return  has  been  filed.  As 
to  what  should  be  returned  by  the  justice  or  judicial  officer,  con- 
sult the  article  on  common-law  certiorari.  Many  of  the  princi- 
ples there  mentioned  have  equal  applicability  to  the  writ  now  un- 
der consideration.  It  will  be  noticed  that  the  courts  would  not 
admit  the  evidence  upon  the  return,  in  the  early  cases,  in  com- 
mon-law certiorari.  But  such  a  restriction  did  not  hamper  the 
statutory  writ.  In  a  case  where  a  certiorari  was  sued  out  under 
the  statute  authorizing  summary  proceedings  to  recover  the  pos 
session  of  land,  the  supreme  court  held  that  they  had  power  to 
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examine  the  correctness  of  the  decisions  of  the  oflBcer,  before 
whom  the  proceedings  were  had,  upon  questions  of  law,  and  to 
require  a  return  of  such  parts  of  the  proceedings  as  are  material 
to  an  examination  of  the  case  upon  its  merits.  The  authority 
of  the  6ourt  is  not  limited  to  questions  of  jurisdiction  and  regu- 
larity. Anderson  v.  Prindle,  23  Wend.  616.  Still  later,  the 
court  of  errors  emphatically  laid  down  the  doctrine  as  follows  : 
"  On  a  return  to  a  certiorari  setting  forth  the  evidence  had  on  the 
trial  of  an  issue  under  the  statute  authoriziug  summary  proceed- 
ings to  recover  the  possession  of  land,  the  court  will  look  into 
the  evidence  to  see  whether  it  was  sufficient  to  authorize  the  find- 
ing of  the  jury.  Nihlo  v.  Post's  Administrators,  25  Wend.  280. 
Using  this  case  as  an  authority,  the  court  of  appeals  made  a  like 
decision  in  Benjamin  v.  Benjamin,  5  N.  Y.  (1  Seld.)  383.  See 
People  V.  Powers,  19  Abb.  99,  104.  The  return  to  the  certiorari 
will  also  bring  up  for  review,  all  questions  of  law  arising  upon 
the  rulings  of  the  court  below  as  to  the  challenge  of  jurors,  or 
the  admissibility  of  evidence,  or  the  charge  to  the  jury.  People 
V.  Hamilton,  39  K  Y.  (12  Tiff.)  107 ;  S.  C,  6  Trans.  App.  219. 

Section  6.  Effect  of  the  writ.  At  common  law  and  in  general, 
the  effect  of  the  writ  of  certiorari  is  to  suspend  the  proceedings 
of  the  tribunal  or  officer  to  whom  it  is  directed.  PatcMn  v. 
Mayor  of  BrooTclyn,  13  Wend.  664  ;  ConoverY.  Devlin,  24  Barb. 
636;  S.  C,  26  id.  429. 

But  the  statute  declares  that  a  certiorari  to  review  proceed- 
ings to  dispossess  shall  not  stay  or  supend  such  proceedings. 
2  R.  S.  516  (533),  §  47.  Nor  can  any  other  writ  or  order  of 
any  court  or  officer  suspend  or  stay  the  same.  lb.  Duigan 
V.  Rogan,  16  How.  164,  167  ;  S.  C,  1  Bosw.  645.  Nor  is  there 
any  inconsistency  between  this  section  and  section  219  of  the 
Code  of  Procedure.  The  latter  section  provides,  that  where  a 
case  is  made  upon  which,  by  existing  laws,  the  plaintiff  will 
be  entitled  to  an  injunction,  he  may  have  an  injunction  during 
the  pendency  of  the  action.  But  by  the  forty-seventh  section 
above  quoted,  the  court  are,  in  substance,  forbidden  to  grant  an 
injunction  staying  the  proceedings  arising  under  that  act.  lb. 

But,  although  by  this  forty-seventh  section,  the  certiorari  does 
not  prevent  the  issuing  of  the  warrant  to  dispossess,  it  neverthe- 
less stays  or  suspends  all  collateral  proceedings  ;  hence,  after  a 
certiorari,  the  successful  party  below  cannot,  pending  the  pro- 
ceedings on  such  certiorari,  proceed  to  collect  his  costs  or  dam- 
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ages,  by  action  or  otherwise,  or  sue  for  the  value  of  the  use  of 
the  premises  ;  and  if,  at  the  time  the  certiorari  issued,  a  proceed- 
ing was  pending  to  recover  the  costs,  etc.,  the  service  of  the  certio- 
rari suspends  such  action  or  proceeding,  at  the  point  at  which 
it  had  arrived  at  the  time  the  writ  was  served.  Launitz  v.  'Dixon, 
5  Sandf.  249  ;  Springsteen  v.  Powers,  3  Rob.  483,  489.  Where 
an  execution  has  issued  for  the  costs  before  the  certiorari  is 
served,  the  execution  is  not  superseded  by  the  certiorari,  but  all 
action  upon  it  is  suspended,  and  if  a  levy  has  been  made  the 
officer  should  not  relinquish  it.  BlancTiard  v.  Myers,  9  Johns. 
66.  See  SmitTi  v.  Allen,  2  E.  D.  Smith,  259  ;  Jones  v.  McCarl,  7 
Abb.  418. 

Section  7.  Motion  to  quash  or  supersede.  After  the  issuing  of 
the  writ,  and  before  or  after  the  return,  the  opposite  party  may 
move  to  quash  or  supersede  the  writ.  Saratoga  and  Washing- 
ton R.  R.  Co.  V.  McCoy,  5  How.  378  ;  People  v.  Judges  of  West- 
chester, 4  Cow.  73  ;  People  v.  Peabody,  5  Abb.  194.  But  the 
magistrate  to  whom  the  writ  is  directed  cannot  move  to  quash  it. 
Va7i  Patten  v.  OuderMrTt,  2  Johns.  Cas.  108.  If  he  considers 
it  irregularly  or  improperly  issued,  he  may  test  its  sufficiency  by 
disobeying  its  mandate.  A  motion  to  vacate  or  supersede  a  writ 
of  certiorari  issued  to  remove  proceedings  into  the  supreme 
court  may  be  made  before  the  return  to  the  writ  has  been  filed ; 
but,  where  the  motion  is  to  quash  the  writ  for  irregularity,  it 
cannot  be  entertained  untU  the  return  is  made  and  filed.  Ball  v. 
Warren,  16  How.  379.  Consult  motions  to  quash  and  to  super- 
sede, under  common-law  certiorari. 


ARTICLE  V. 

PEOCEEDIITGS  ON  BETUEN   OF  WRIT. 

Section  1.  Hearing,  and  proceedings  thereon.  Every  case 
on  certiorari  to  subordinate  courts,  tribunals  or  magistrates  may 
be  brought  to  a  hearing  by  either  party,  upon  the  usual  notice 
of  argument,  and  shall  be  placed  upon  the  preferred  calendar,  on 
filing  a  proper  note  of  issue.     Sup.  Ct.  Rules  No.  53. 

For  proceedings  in  forcible  entry  and  detainer,  consult  that 
subject  and  see  2  R.  S.  611  (527),  §  21.  For  proceedings  in  par- 
tition, see  Partition,  and  see  2  R.  S.  329  (339),  §  74. 
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In  proceedings  to  remove  causes  before  trial,  the  statutes  declare 
that  like  proceedings  shall  be  had  in  such  causes  as  if  the  same 
had  been  commenced  in  the  supreme  court.  If  a  cause  be 
removed  before  the  complaint  has  been  filed,  the  plaintiff  shall 
declare  and  the  defendant  answer  thereto,  if  it  be  removed  after 
the  complaint  has  been  filed,  and  before  any  answer,  the  defend- 
ant shall  answer  within  the  same  time  in  which  he  would  have  been 
required  to  answer  in  the  court  from  which  the  cause  has  been 
removed,  unless  such  time  be  enlarged  by  the  supreme  court,  or 
a  justice  thereof;  if  the  defendant's  default  shall  have  been 
entered,  the  plaintiff  will  be  entitled  to  interlocutory  judgment, 
and  to  have  his  damages  assessed,  unless  such  default  be  set 
aside  by  the  supreme  court,  and  all  the  said  proceedings  are  to 
be  had  in  the  same  manner  as  if  such  cause  had  been  originally 
commenced  in  the  supreme  court.  2  R.  S.  390  (405),  §  11.  So, 
the  bail  given  in  any  such  action  will  be  responsible,  and  may 
be  relieved,  exonerated  and  discharged  in  the  same  manner  and 
in  the  same  cases  as  if  such  action  had  been  commenced  in  the 
supreme  court.     2  R.  S.  390  (406),  §  12. 

Likewise,  eviden-ce  taken  by  virtue  of  any  commission,  or  con- 
ditionally in  any  cause,  before  the  removal  thereof,  may  be  used 
on  the  trial  of  such  cause  in  any  circuit  court,  or  in  the  supreme 
conrt,  in  the  same  manner  and  with  the  like  effect  as  the  same 
might  have  been  used  in  the  court  from  which  the  cause  may 
have  been  removed.    2  R.  S.  390  (406),  §  13. 

As  to  w'hat  the  court  examines  upon  the  return,  what  was  said 
upon  the  subject  of  the  return  of  ♦the  writ  can  be  consulted.  To 
the  cases  there  cited  may  be  added  that  of  Freeman  v.  Ogden, 
40  N.  Y.  (1  Hand)  105,  where  the  court  of  appeals  declares  the 
right  of  the  supreme  court  to  examine  the  decision  of  the  inferior 
tribunal  upon  its  merits,  and  to  reverse  the  same,  if  not  sup- 
ported by  the  evidence. 

Upon  the  hearing,  the  return  is  conclusive.  Rawscm  v.  Grow, 
4  E.  D.  Smith,  18  ;  Trust  v.  Delaplaine,  3  id.  219. 

Section  2.  Judgment.  In  proceedings  for  an  alleged  forcible 
entry  and  detainer,  if  the  defendant  omits  to  traverse  the  inquisi- 
tion within  such  time  as  the  court,  by  rule,  shall  direct,  restitu- 
tion wiU  be  awarded  by  the  court,  with  costs  ;  and  if,  upon  the 
trial  of  the  traverse,  the  defendant  be  found  guilty,  the  supreme 
court  will  also  award  restitution,  with  costs ;  and,  in  either  case, 
the  court  may  authorize  the  complainant  to  prosecute  the  bond 
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given  on  the  allowance  of  the  certiorari.  2  R.  S.  511  (527),  22. 
See  Forcible  Entry  and.  Detainer. 

In  proceedings  to  remove  causes  before  trial,  it  is  declared  by 
2  E.  S.  390  (405),  §  11,  that  the  proceedings  in  the  court  above 
shall  be  similar  to  those  which  would  have  taken  place  in  the 
court  below,  if  the  action  had  not  been  removed.  Judgment  will 
therefore  be  given  in  the  same  manner  in  the  court  above  as  it 
would  have  been  given  in  the  court  of  inferior  jurisdiction. 

In  summary  proceedings  to  recover  premises,  the  court  may, 
upon  the  certiorari,  reverse  or  affirm  the  decision  of  the  magis- 
trate or  inferior  tribunal,  with  costs.  "Whenever  such  proceed- 
ings are  reversed  or  quashed,  the  court  may  award  restitution 
to  the  party  injured,  with  costs,  and  may  make  such  orders  and 
rules,  and  issue  such  process  as  may  be  necessary  to  carry  their 
judgment  into  effect.    2  R.  S.  516  (533),  §  48. 

Section  3.  Appeals.  The  parties  may  stipulate  that  the  judg- 
ment of  the  supreme  court  shall  be  final,  and  such  a  stipulation 
will  be  binding.  Townsend  v.  Masterson,  Smith  and  Sinclair 
Stone  Dressing  Co.,  15  IST.  Y.  (1  Smith)  687.  See  People  v.  Steph- 
ens, 52  N.  Y.  (7  Sick.)  306,  309.  In  the  absence  of  any  such 
stipulation,  the  decision  of  the  general  term  of  the  supreme 
court  may  be  reviewed  by  writ  of  error  in  the  court  of  appeals. 
The  act  in  relation  to  appeals  in  special  proceedings  (Laws  of 
1854,  ch.  270)  applies  only  to  appeals  from  the  special  to  the 
general  term  of  the  supreme  court.  People  v.  Sturtevant,  3 
Duer,  616  ;  S.  "C,  9  How.  304.  The  review  was  by  writ  of  error 
in  Geisler  v.  Acosta,  9  IST.  Y.  (5  Seld.)  227.  See  under  common- 
law  certiorari,  subject  appeal,  and  consult  the  chapters  where 
the  different  proceedings  in  which  this  writ  is  employed  are  dis- 
cussed. 

Section  4.  Costs.  See  costs  under  common-law  certiorari. 
The  costs  on  an  appeal  to  the  court  of  appeals  are  regulated  by 
the  Code  of  Procedure,  and  are  the  same,  substantially,  as  on 
appeals  from  judgments  in  civil  actions.  Code,  §§  8,  11,  318, 
333 ;  People  v.  Sturtevant,  3  Duer,  616  ;  S.  C,  9  How.  304. 

The  provisions  of  the  Revised  Statutes  (2  R.  S.  516  [533],  §  49) 
gave  costs  to  the  prevailing  party  in  summary  proceedings  to 
recover  demised  premises,  and  under  this  statute  the  court  could 
give  costs  on  a  reversal,  whether  they  awarded  a  restitution  or 
not.    Chretien  v.  Doney,  1  N.  Y.  (1  Comst.)  419. 
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ARTICLE  VI. 

WRIT  OF  CERTIOKAEI   IN  LIEU  OF  WRIT  OF  HABEAS  CORPUS. 

Section  1.  When  the  writ  issues.  Whenever  an  application  is 
made  to  any  conrt  for  a  writ  of  habeas  corpus,  according  to  the 
provisions  of  title  1,  chapter  9  of  the  third  part  of  the  Revised  Stat- 
utes, if  it  appear  to  such  court  or  officer,  upon  the  facts  set  forth 
in  the  petition,  that  the  cause,  matter  or  offense  for  which  the 
person  is  confined  or  detained  is  not  bailable,  according  to  the 
provisions  of  law,  instead  of  awarding  such  writ  of  habeas  corpus, 
a  writ  of  certiorari  may  be  granted,  directed  to  the  officer  or  per- 
son m  whose  custody  or  under  whose  control  such  prisoner  shall 
be  alleged  to  be,  in  like  manner  as  if  such  writ  of  certiorari  had 
been  applied  for  by  the  prisoner.    2  R.  S.  569  (590),  §  50. 

Section  2.  Proceedings  on  return.  Upon  the  return  to  such 
certiorari  being  made,  the  court  or  officer  before  whom  such 
writ  is  returnable  is  directed  to  proceed  in  the  same  manner  as 
upon  returns  to  writs  of  habeas  corpus,  and  to  hear  the  proof 
of  the  parties  in  support  of  and  against  such  return.  2  R.  S. 
569  (590),  §  51. 

If  it  appear  that  the  person  detained  is  illegally  imprisoned, 
confined  or  restrained  of  his  liberty,  the  court  or  officer  will 
grant  a  writ  of  discharge,  commanding  those  havinghim  in  their 
custody  to  discharge  him  forthwith ;  and  if  it  appear  that  such 
person  is  legally  detained,  imprisoned  or  confined,  and  is  not 
entitled  to  be  bailed,  such  court  or  officer  will  cease  from  all 
ftirther  proceedings  thereon.  2  R.  S.  570  (590),  §  52  ;  People  v. 
Sheriff  of  New  YorJc,  29  Barb.  622,  627. 

Form  of  writ  of  discharge. 
To  the  sheriff  of  the  county  of  Rensselaer  : 

It  appearing  on  the  return  of  the  writ  of  certiorari  [or  habeas 
corpus]  allowed  by  me,  that  John  Doe  is  illegally  imprisoned 
[or  detained]  by  you,  I  do  therefore  command  you  forthwith  to 
discharge  him  from  your  custody. 

Given  under  my  hand  and  seal,  this  day  of  ,  18    . 

{Signature  and  seal  of  officer.) 

Section  3.  Bail,  how  and  when  given.  If,  upon  the  return  to 
any  writ  of  certiorari,  it  appears  that  the  person  detained  is 


496  CERTIORAEI  BY  STATUTE. 

Form  of  order,  on  return  to  certiorari,  -tliat  the  prisoner  be  bailed. 

entitled  to  bail,  the  court  or  officer  before  whom  the  same  is, re- 
turnable shall,  by  order  certified  by  the  clerk  of  the  court,  or 
by  the  officer  granting  the  same,  direct  the  sum  in  which  such 
person  shall  be  held  to  bail,  and  the  court  at  which  he  shall  be 
required  to  appear  ;  and  that  on  such  bail  being  entered  into,  in 
Conformity  to  such  order  and  the  provisions  of  law,  such  prisoner 
be  discharged.     2  R.  S.  570  (591),  §  54. 

Form  of  order,  on  return  to  certiorari,  that  the  prisoner  ie 

bailed. 

It  appearing  to  me  upon  the  return  to  the  writ  of  certiorari 
issued  by  me  on  the         day  of  >  18    ,  that  John  Doe,  in 

whose  behalf  the  said  writ  was  issued,  is  detained  in  the  custody 
of  the  sheriff  of  the  county  of  Rensselaer,  under  a  commitment 
in  which  the  said  John  Doe  is  charged  with  the  offense  of  grand 
larceny,  and  that  the  said  John  Doe  is  entitled  to  bail,  it  is 
therefore  ordered  by  me  that  the  said  John  Doe  be  held  to  bail 
for  his  appearance  at  the  next  court  of  sessions  [or  court  of  oyer 
and  terminer],  to  be  held  in  and  for  the  county  of  Rensselaer, 
in  the  sum  of  dollars. 

And  it  is  further  ordered  by  me,  that  upon  such  bail  being 
entered,  into,  in  conformity  to  this  order  and  the  provisions  of 
law,  that  the  said  John  Doe  be  discharged. 

{Signature  of  Judge.) 

Upon  the  production  of  such  order  to  any  judge  of  the  county 
courts  of  any  county,  he  is  authorized  to  take  the  recognizance 
of  the  person  so  detained,  and  of  two  sufficient  sureties,  in  the 
sum  so  directed,  with  a  condition  for  the  appearance  of  such 
person,  at  the  court  designated  in  such  order.  But  previous  to 
taking  such  recognizance,  such  judge  must  be  satisfied  by  the 
oath  of  the  persons  offering  themselves  as  sureties,  that  they  are 
householders  in  the  county,  and  are  severally  worth  double  the 
sum  in  which  they  shall  be  required  to  be  bound,  over  and  above 
all  demands  against  them.     2  R.  S.  570  (591),  §  55. 

The  recognizance  is  similar  in  form  to  an  ordinary  bail  bond. 

The  judge  will  file  the  recognizance  taken  by  him  with  the 
clerk  of  the  court  before  which  the  prisoner  shall  be  bound  to 
appear,  and  will  certify  on  such  order  the  compliance  therewith. 
The  production  of  such  order,  so  certified,  wUl  entitle  the  pris- 
oner to  be  discharged  from  imprisonment  for  the  cause  which 
shall  have  been  returned  to  such  certiorari.  2  R.  S.  570  (591), 
§  66. 
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Section  4.  Order  for  discharge,  how  enforced.  Obedience  to 
any  writ  of  discharge  or  to  any  order  for  the  discharge  of  any 
prisoner,  granted  pursuant  to  the  provisions  of  the  statute  now 
being  considered,  may  be  enforced  by  the  court  or  officer  issuing 
such  writ  or  granting  such  order,  by  attachment,  in  the  same 
manner  as  the  statute  has  provided  for  a  neglect  to  make  return 
to  a  writ  of  habeas  corpus,  and  with  the  like  effect  in  all  respects; 
and  the  person  guilty  of  such  disobedience  shall  forfeit  to  the 
party  aggrieved,  $1,250,  in  addition  to  any  special  damages  which 
such  party  shall  have  sustained.     2  R.  S.  570  (591),  §  57. 

Section  5.  Pleading  order  in  action  for  escape.  No  sheriff  or 
other  officer  shall  be  liable  to  any  civil  action  for  obeying  any 
such  writ  or  order  of  discharge  ;  and  if  any  action  is  brought 
against  such  officer  for  suffering  any  person  committed  to  his 
custody  to  go  at  large,  pursuant  to  any  such  writ  or  order,  he 
may  plead,  or  with  his  plea  of  the  general  issue,  may  give  notice 
of  the  same  in  bar  of  such  action.     2  R..  S.  571  (592),  §  58. 

The  sheriff  will  be  protected  in  such  cases,  notwithstanding 
that  the  writ  of  discharge  was  erroneously  granted.  Wiles  v. 
Brown,  3  Barb.  37.  But  if  the  sheriff  releases  a  prisoner  under 
an  order  omitting  the  recitals  of  the  proceedings  necessary  under 
the  statute  to  vest  the  court,  granting  the  order,  with  juris- 
diction, when  the  court  had  not  in  fact  jurisdiction  to  make  the 
order  he  renders  himself  liable  as  for  an  escape.  Bullymore  v. 
Cooper,  2  Lans.  71. 

Section  6.  Effect  of  writ.  No  person  who  has  been  discharged 
by  the  order  of  any  court  or  officer,  upon  a  certiorari  or  habeas 
corpus,  issued  pursuant  to  the  provisions  of  the  statutes  herein 
before  quoted  in  part,  can  be  again  imprisoned,  restrained  or 
kept  in  custody  for  the  same  cause  ;  but  it  shall  not  be  deemed 
the  same  cause,  _ 

1.  If  he  shall  have  been  discharged  from  a  commitment  on  a 
criminal  charge,  and  be  afterward  committed  for  the  same  offense, 
by  the  legal  order  or  process  of  the  court  wherein  he  shall  be 
bound  by  recognizance  to  appear,  or  in  which  he  shall  be  indicted 
or  convicted  for  the  same  offense  ;  or 

2.  If  after  a  discharge  for  defect  of  proof,  or  for  any  material 
defect  in  the  commitment,  in  a  criminal  case,  the  prisoner  be 
again  arrested  on  sufficient  proof,  and  committed  by  legal  pro- 
cess for  the  same  offense  ;  or 

3.  If  in  a  civil  suit  the  party  has  been  discharged  for  any 
YoL.  Y.— 63 
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illegality  in  the  judgment  or  process,  and  is  afterward  Impris- 
oned by  legal  process  for  the  same  cause  of  action  ;  or 

4.  If  in  any  civil  suit,  he  shall  have  been  discharged  from 
commitment  on  mesne  process,  and  shall  be  afterward  committed 
on  execution,  in  the  same  cause,  or  on  mesne  process,  in  any  other 
cause,  after  such  first  suit  shall  have  been  discontinued.  2  E. 
S.  571  (592),  §  59. 

And,  notwithstanding  any  writ  of  certiorari  has  been  issued 
or  returned,  according  to  law,  the  court  or  officer  before  whom 
the  same  was  returnable  may  issue  a  writ  of  Tidbeas  corpus, 
which  shall,  in  all  respects,  be  subject  to  the  provisions  of  the 
title  now  under  discussion.  If  such  court  or  officer  refuse  a  writ 
of  certiorari,  or,  upon  the  return  thereof,  refuse  to  discharge  the 
person  detained,  if  such  person  claim  the  writ  of  Jiabeas  corpus, 
he  shaU  be  entitled  to  the  same.     2  E.  S.  670  (591),  §  63. 


ARTICLE  VII. 

REVIEWING   PKOOEEDINGS   ON   HABEAS    COKPUS   BY   CERTIORAEI. 

Section  1.  In  general.  All  proceedings  commenced  under 
article  2,  title  1,  chapter  9  of  the  third  part  of  the  Eevised 
Statutes  before  any  officer  may  be  removed  by  certiorari  into  the 
supreme  court,  to  be  there  examined  and  corrected.  2  E.  S.  573 
(593),  §  69. 

The  certiorari  must  be  issued  or  allowed  by  a  justice  of  the 
supreme  court,  but  not  until  a  final  adjudication  has  been  made 
by  such  officer  upon  the  claim  to  be  discharged  or  bailed.  2  E. 
S.  573  (593),  §  69  ;  People  v.  Mayer,  1.6  Barb.  362,  864 ;  Bus- 
ted's  Case,  17  Abb.  326,  n.  It  would  seem  that  the  writ  may 
also  be  allowed  by  a  judge  of  the  court  of  appeals,  county  judge 
or  officer  elected  to  discharge  the  duties  of  county  judge  and 
surrogate.  Laws  of  1847,  ch.  280,  §  17 ;  Gardner  v.  Commis- 
sioners of  HigTiways  of  Warren,  10  How.  181. 

Questions  of  discretion  are  not  reviewable  by  the  writ  granted 
by  the  sixty-ninth  section  {People  v.  Kling,  6  Barb.  366,  369), 
although  the  statute  authorizes  the  removal  of  proceedings  into 
the  supreme  court,  "there  to  be  examined  and  corrected,"  yet 
the  review  thus  provided  must  be  confined  to  matters  of  law. 
However  improperly  the  tribunal  below  may  have  exercised  its 
power,  if  there  has  been  no  error  in  law,  the  proceedings  cannot 
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be  "correQted."  People  v.  Kling,  6  Barb.  366,  369;  citing 
United  States  v.  Wyngall,  5  Hill,  16  ;  People  v.  Humphreys,  24 
Barb.  521 ;  citing  Morewood  v.  HolUster,  6  N.  Y.  (2  Seld.)  309. 
Hence,  in  the  case  of  a  bastard  child,  to  determine  who  should 
be  its  custodian,  the  court  below  was  engaged  upon  a  question 
of  discretion  with  which  the  supreme  court  could  not  interfere. 
People  V.  Kling,  6  Barb.  366. 

Where,  on  a  proceeding  before  an  officer  by  habeas  corpus,  to 
obtain  the  discharge  of  a  soldier,  the  latter  was  permitted  as  a 
witness  to  support  the  application,  the  supreme  court,  while  it 
held  him  incompetent  as  such  witness,  held,  also,  that  a  certio- 
rari to  reverse  the  proceeding  does  not  bring  under  review  the 
evidence  given  before  the  officer,  nor  any  question  as  to  its  com- 
petency.    United  States  v.  Wyngall,  5  Hill,  16. 

The  district  attorney  is  the  proper  person  to  procure  a  certio- 
rari to  be  issued  to  remove  into  the  supreme  court  proceedings 
commenced  by  habeas  corpus,  and  to  act  as  attorney  for  the 
people  upon  such  certiorari.    People  v.  Hicks,  15  Barb.  153. 

Where  a  proceeding  upon  habeas  corpus  is  had  before  a  judge 
as  an  officer,  and  not  as  a  court,  a  writ  of  certiorari  to  review 
the  proceedings  is  properly  directed  to  him.  The  writ,  in  such 
a  case,  is  properly  allowed  by  a  justice  of  the  supreme  court. 
People  V.  Kelly,  35  Barb.  444 ;  S.  C,  sub.  nom.  CaldwelVs 
Case,  13  Abb.  405. 

It  is  regular  to  make  the  writ  returnable  at  a  general  term,  but 
it  is  improper  to  make  it  returnable  in  a  different  district  from 
that  in  which  the  proceedings  on  the  habeas  corpus  were  had.  lb. 


AETICLE  VIII. 

REVIEW  BY  COUET  OF  APLEALS. 

Section  1.  In  general.  After  the  supreme  court  has  made  a 
final  determination  upon  any  writ  of  certiorari  or  habeas  corpus 
issued  for  the  relief  of  any  prisoner,  such  prisoner,  if  his  dis- 
charge be  refused,  may  prosecute  his  writ  of  error  thereupon  in 
the  court  of  appeals.  If  such  prisoner  has  been  discharged,  the 
attorney-general,  if  the  commitment  was  upon  some  criminal 
accusation,  and  the  party  aggrieved,  if  such  prisoner  was  detained 
in  any  cIyII  suit,  may,  in  like  manner,  prosecute  their  writ  of 
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error  to  the  said  court.  2  R.  S.  573  (594),  §  70  ;  Laws  of  1847, 
ch.  280,  §  4,  et  seq.;  JST.  Y.  Code,  §  471. 

When  any  such  writ  of  error  shall  be  brought,  the  court  of 
appeals  shall  have  power  to  make  such  orders  and  to  issue  all 
such  writs  as  may  be  necessary  for  the  discharge  or  recommit- 
ment of  such  prisoner,  according  to  the  judgment  which  shall  be 
given  by  such  court,  and  generally  to  carry  such  judgment  into 
full  effect.     2  R.  S.  573  (594),  §  71  ;  Laws  of  1847,  ch.  280,  §  8.. 

But  the  court  will  not  stay  proceedings  upon  the  writ  of  error. 
This  was  held  by  the  late  supreme  court,  where  the  defendant 
was  detained  as  a  fugitive  from  justice  from  another  State,  and, 
after  his  discharge  was  refused,  applied  for  a  writ  of  error  to  the 
court  for  the  correction  of  errors,  with  a  stay  of  proceedings  until 
the  hearing  thereon.  Matter  of  QlarTc,  9  Wend.  212.  See  Matter 
of  Lagrave,  45  How.  301,  314. 


CHAPTER  III. 

HABEAS  COEPUS. 
ARTICLE  I. 

ORIGIN   AND   HISTORY   OF   THE  WRIT. 

Section  1.  In  general.  The  most  famous,  and  at  the  same 
time,  the  most  highly  prized  of  all  legal  writs,  is  the  writ  of 
habeas  corpus,  so  named  from  the  characteristic  words  it  con- 
tained when  the  process  and  records  of  the  English  courts  were 
written  in  Latin.  The  date  of  the  origin  of  this  "great  writ  of 
liberty"  as  it  is  sometimes  called,  is  involved  in  the  obscurity 
which  conceals  the  origin  of  so  many  of  those  invaluable  safe- 
guards of  personal  liberty,  thrown  around  the  citizen  by  the 
justice  and  humanity  of  the  common  law  of  England..  Evidence  of 
its  existence  may  be  found  in  the  year  book,  as  early  as  48  Ed. 
Ill,  23  ;  and  the  judges  appear  to  have  been  famUiar  with  the 
writ  in  the  reign  of  Henry  VI.  The  earliest  cases,  however,  in 
which  it  was  used  against  the  crown  occurred  during 'the  reign 
of  Henry  VII.  Afterward  its  use  was  more  frequent,  and  in 
the  time  of  Charles  I,  it  was  an  admitted  constitutional  remedy. 
Hurd,  Hob.  Corp.  145. 

But  abuses  gradually  crept  into  the  practice,  which  served,  to 
a  certain  extent,  to  impair  the  usefulness  of  the  writ  (see  3  Bl. 
Com.  135),  and  to  cause  the  subject  to  be  brought  forward  in 
parliament.  This  was  in  the  year  1668,  and  the  matter  was  re- 
newed from  time  to  time  until  1679,  when  it  resulted  in  the  pas- 
sage of  the  famous  habeas  corpus  act  of  31  Car.  II,  chapter  22, 
which,  by  Blackstone,  was  termed  the  second  magna  charta  of 
the  kingdom.    3  Bl.  Com.  135,  136. 

The  immediate  cause  of  the  passage  of  this  act  was  theoppres- 
.  sion  practiced  by  Charles  II  and  his  council  toward  a  humble 
individual  named  Jenkes,  who  had  made  a  speech  in  London, 
urging  the  call  of  a  new  parliament,  and  of  petitioning  the  king 
to  make  the  call.  For  no  other  offense  than  this,  he  was  sum- 
moned before  the  king  in  council,  and  finally  committed  to 
prison  under  a  warrant  issued  by  the  council.    Through  the 
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evasions  practiced  by  the  chancellor  and  chief  justice,  who  then 
held  their  offices  during  the  king's  pleasure,  Jenkes  lay  in  jail 
several  vreeks  before  he  was  let  to  bail.  lb.  See  Jenlces'  Case,  6 
How.  St.  Tr.  1189  ;  3  Hill,  648,  note. 

The  privilege  of  the  writ  was  frequently  resorted  to  by  the 
English  colonists  in  America,  and  was  regarded  by  them  as  the 
"dearest  birthright  of  Britons."  In  this  State,  in  1707,  it  was 
employed  to  eflfect  the  release  of  two  presbyterian  ministers  from 
an  illegal  warrant  of  arrest  issued  by  the  governor,  Cornbury, 
for  preaching  the  gospel  without  license.  See  Hurd,  Hdb.  Corp. 
109-120. 

Shortly  after  the  revolution,  the  provisions  of  the  statute  31 
Ch.  II  were  substantially  re-enacted  in  this  State,  and  continued 
in  subsequent  revisions  down  to  1813.  1  R.  L.  354.  But,  on 
account  of  the  loose  wording  of  the  statute,  a  doubt  arose  as  to 
whether  the  provisions  of  it  extended  to  imprisonment  for  any 
other  than  criminal  causes  (see  Cable  v.  Cooper,  15  Johns.  152), 
and  this  furnished  occasion  for  the  passage  of  the  act  of  1818. 
See  Laws  of  1818,  ch.  277.  The  substance  of  these  two  acts, 
that  of  1813  and  that  of  1818,  with  some  additions,  were  incor- 
porated into  the  Revised  Statutes  of  1830,  constituting  title  1  of 
chapter  9.  This  title  is  expressly  excluded  from  the  operation 
of  the  Code  of  Procedure  (see  Code,  §  471),  and  its  provisions 
almost  wholly  regulate  the  practice  relating  to  the  writ.  See  2 
R.  S.  558  (579) ;  see,  also,  3  Hill,  648,  note. 

The  improvement  of  the  law  relating  to  the  subject  contem- 
plated by  the  revisors,  on  the  revision  of  the  statutes  in  1830,  is 
thus  sketched  in  their  original  preliminary  note  to  article  11,  title 
1,  chapter  9 : 

"We  have  two  statutes  relating  to  the  celebrated  writ  of 
habeas  corpus  ad  subjiciendum,  the  revised  act  of  1813  and  the 
amendatory  act  of  1818.  Laws  of  1818,  p.  298.  These  statutes, 
so  far  as  they  define  the  cases  in  which  the  writ  is  to  be  issued, 
relate  only  to  the  powers  and  duties  of  judges  in  vacation,  leav- 
ing that  branch  of  the  subject  which  relates  to  the  powers  and 
duties  of  the  superior  courts  during  term  time  to  depend  upon 
the  common  law. 

"As  this  writ  is  justly  esteemed  a  great  bulwark  of  personal 
liberty,  it  is  conceived  that  the  law  in  relation  to  it  should  be 
brought  into  one  general  institution,  and  be  made  accessible  to 
all.    With  this  view,  it  has  been  deemed  expedient,  in  revising 
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the  two  statutes  above  cited,  to  enlarge  the  provisions  so  as  to 
embrace  not  onlj  cases  in  vacation,  but  in  term  time.  Various 
alterations  have  also  been  made,  for  the  purpose  of  carrying  out 
more  fully  the  principles  of  the  statutes,  and  remedying  those 
defects  which  have  been  discovered  in  the  course  of  our  judicial 
experience,  in  the  common  law  as  well  as  in  the  statutes.  Among 
other  new  provisions  introduced  in  this  article,  the  following  are 
the  most  important : 

"  1.  The  cases  in  which  the  writ  may  be  issued  are  explicitly 
defined,  the  mode  of  proceeding  prescribed,  and  mahy  guards 
provided  to  prevent  its  being  eluded  or  disobeyed. 

"2.  The  penalties  prescribed  for  a  refusal  of  the  writ  have  been 
extended  to  members  of  the  courts,  as  weU  as  to  judges  in  vaca- 
tion. 

"  3.  Provision  has  been  distinctly  made  for  controverting  the 
return. 

"4.  The  course  of  proceeding,  where  the  party  is  detained 
under  civil  process,  is  explicitly  declared,  so  as  to  remove  the 
doubts  which  now  exist  as  to  the  propriety  of  resorting  to  the 
Jiabeas  corpus  for  relief  in  such  cases. 

"5.  The  writ  of  certiorari  has  been  introduced  to  save  the 
needless  expense  and  needless  hazard  which  are  often  incurred 
tinder  the  present  law. 

"  6.  The  cases  in  which  a  party  who  has  been  once  discharged^ 
may  be  again  imprisoned  for  the  same  cause  have  been  defined. 

"7.  Sheriffs  and  other  officers  are  protected  from  any  civil 
action  for  discharging  a  party  pursuant  to  any  order  made  upon 
habeas  corpus  or  certiorarV     Rev.  Notes,  3  R.  3.  784,  2d  ed. 

By  a  provision  of  the  constitution  of  the  State,  "  the  privilege 
of  the  writ  of  habeas  corpus  shall  not  be  suspended,  unless  when, 
in  cases  of  rebellion  or  invasion,  the  public  safety  may  require 
its  suspension."     Const.  N.  Y.,  art.  1,  §  4. 

article'  II. 

IN  WHAT  CASES  THE  WKIT   ISSUES, 

Section  1.  To  allow  prisoners  to  testify.    The  writ  of  habeas 

Corpus  has  been  described  as  "a  writ  directed  to  the  person 

detaining  another,  and  commanding  him  to  produce  the  body 

of  the  prisoner  at  a  certain  time  and  place,  with  the  day  and 
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cause  of  Ms  caption  and  detention,  to  do,  submit  to  and  receive 
whatsoever  tlie  court  or  judge  awarding  the  writ  shall  consider 
in  that  behalf."    Bouv.  Diet.  651. 

It  lies  in  all  cases  of  imprisonment  by  commitment,  detention, 
confinement  or  restraint,  for  whatever  cause  or  under  whatever 
pretense  ;  and,  in  this  respect,  the  statute  and  the  common  law 
are  the  same.  The  writ  goes  to  inquire  into  the  cause  of  impris- 
onment. See  2  R.  S.  563  (583),  §  21 ;  3  Bl.  Comm.  128-138  ;  2 
Kent's  Comm.  26;  People  v.  McLeod,  3  Hill,  649,  note. 

The  writ  also  issues  to  bring  a  prisoner  into  court  to  testify. 
Under  the  Revised  Statutes,  every  court  of  record  has  power, 
upon  the  application  of  any  party  to  any  suit  or  proceeding, 
civil  or  criminal,  pending  in  such  court,  to  issue  a  vrrit  of  habeas 
corpus,  for  the  purpose  of  bringing  before  the  court  any  prisoner 
who  may  be  detained  in  any  jail  or  prison  within  the  State,  for 
any  cause  except  a  sentence  for  a  felony,  to.be  examined  as  a 
witness  in  such  suit  or  proceeding  in  behalf  of  the  party  making 
the  application.  2  R.  S.  559  (580),  §  1.  See,  also,  as  to  further 
provisions  on  this  subject,  id.,  §  5 ;  2  R.  S.  774,  §  7  ;  Laws  of 
1847,  ch.  460,  §  150  ;  id.,  §  155 ;  Laws  of  1846,  ch.  5  ;  2  R.  S.  344 
(355),  §  7 ;  id.  559  (580),  §  4  ;  id.  784,  §  27,  Edm.  ed.  ;  2  Wait's 
Pr.  730. 

So,  the  writ  may  be  allowed  to  bring  up  a  prisoner  to  testify  in 
^his  own  behalf.  Thus,  where  the  prisoner  was  detained  on  a  ca. 
sa.,  the  writ  was  allowed  to  enable  him  to  testify  in  relation  to 
his  own  application  for  a  discharge  pursuant  to  an  act  of  insol- 
vency.    Wattles  V.  Marsh;  5  Cow.  176. 

Section  3.  To  inquire  into  cause  of  detention.  Every  person 
committed,  detained,  confined  or  restrained  of  his  liberty,  within 
this  State,  for  any  criminal  or  supposed  criminal  matter,  or  under 
any  pretense  whatsoever,  except  in  the  cases  hereafter  specified, 
may  prosecute  a  writ  of  habeas  corpus,  or  of  certiorari,  accord- 
ing to  the  provisions  of  the  statute,  to  inquire  into  the  cause  of 
such  imprisonment  or  restraint.    2  R.  S.  563  (583),  §  21. 

The  persons  excepted  from  the  above  provisions,  and  who  are 
consequently  not  entitled  to  prosecute  the  writ,  are  : 

1.  Persons  committed  or  detained  by  virtue  of  any  process 
issued  by  any  court  of  the  United  States,  or  any  judge  thereof, 
in  cases  where  such  courts  or  judges  have  exclusive  jurisdiction* 
under  the  laws  of  the  United  States,  or  shall  have  acquired 
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exclusive  jurisdiction  by  the  commencement  of  suits  in  such 
courts ; 

2.  Persons  committed  or  detained  by  virtue  of  the  final  judg- 
ment or  decree  of  any  competent  tribunal  of  civil  or  criminal 
jurisdiction,  or  by  virtue  of  any  execution  issued  upon  such 
judgment  or  decree  ;  but  no  order  of  commitment  for  any  alleged 
contempt,  or  upon  proceedings  as  for  contempt,  to  enforce  the 
rights  or  remedies,  of  any  party,  shall  be  deemed  a  judgment  or 
decree  within  the  meaning  of  the  statute  ;  nor  shall  any  attach- 
ment or  other  process  issiled  upon  any  such  order,  be  deemed  an 
execution  within  the  intention  of  the  statute.  2  R.  S.  563  (584), 
§22. 

Imprisonment,  such  as  will  entitle  a  person  to  the  privilege  of 
the  writ,  may  be  either  by  some  private  person  acting  without 
process,  and  under  pretense  of  private  right ;  or  by  one  claiming 
to  act  under  due  process  of  law.  People  v.  McLeod,  3  Hill,  650, 
note.  But  mere  moral  restraint  is  no  ground  for  issuing  the 
writ.  Thus  where  one  committed  on  an  execution  was  admitted 
to -the  bounds  of  the  prison,  having  given  a  bond  for  that  pur- 
pose according  to  law,'  it  was  held,  he  was  under  no  such 
restraint  as  authorized  a  resort  to  the  writ  of  habeas  corpus. 
Dodge's  Case,  6  Mart.  (La.)  569,  570. 

If,  however,  there  be  an  illegal  imprisonment,  though  the  per- 
son against  whom  the  application  is  made  be  not  the  immediate 
actor  in  the  wrong,  but  only  a  participant,  the  writ  lies ;  for  in 
respect  to  a  civil  injury,  the  law  regards  all  who  participate  in 
and  promote  it  as  principal  wrong-doers,  and  severally  responsi- 
ble to  the  person  whose  rights  are  invaded.  The  People  v. 
Mercein,  3  Hill,  899  ;  Mercein  v.  The  People,  25  Wend.  80. 

A  party  duly  committed  upon  a  reguMr  indictment  for  mur- 
der, or  other  criminal  offense,  cannot  be  discharged  upon  habeas 
corpus,  by  merely  proving  his  innocence,  however  clear  the- proof 
may  be,  but  he  must  abide  a  trial  by  jury.  The  People  v.  Mc- 
Leod,  1  Hill,  377 ;  Same  v.  Same,  25  Wend.  567.  But,  it  is  other- 
wise on  a  commitment  before  indictment.  In  such  case,  the 
prisoner  has  an  absolute  right  to  demand  that  the  original  deposi- 
tions be  looked  into  to  see  whether  any  crime  is,  in  fact,  imputed 
to  him,  and  the  inquiry  will,  by  no  means,  be  confined  to  the 
return.  The  People  v.  Martin,  1  Park.  187,  197 ;  S.  C,  7  N.  Y. 
Leg.  Obs.  49. 

So,  it  is  well  settled,  that,  on  the  return  to  a  writ  of  habeas 
Vol.  v.— 64 
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corpus,  the  party  imprisoned  may  inquire  into  tlie  jurisdiction 
of  the  tribunal  by  which  he  was  committed  ;  and  if  he  is  able  to 
show  that  such  tribunal  had  no  jurisdiction  to  try,  convict,  or 
commit,  he  is  entitled  to  his  discharge.  Matter  of  Divine,  21 
How.  80;  S.  C,  11  Abb.  90  ;  5  Park.  62  ;  People  v.  Biley,  21 
How.  451 ;  S.  C,  12  Abb.  479  ;  People  v.  Kelly,  35  Barb.  444  ; 
S.  C,  13  Abb.  405  ;  People  \.  Bawson,  61  Barb.  619  ;  People  v. 
Cassels,  5  Hill,  164  ;  People  y:  Willett,  15  How.  210. 

As  to  the  cases  in  which  a  resort  to  the  remedy  by  certiorari-  is 
proper,  see  that  subject. 

Section  3.  Special  cases. 

a.  Where  person  committed  for  refusing  to  he  sworn.  If 
any  person,  committed  for  refusing  to  be  sworn  as  a  witness 
agreeably  to  the  provisions  of  the  statute  relative  to  insolvent 
debtors  (see  2  R.  S.  44,  §  14),  shall  bring  a  writ  of  liabeas  corpus, 
he  shall  not  be  discharged  by  reason  of  any  insuflElciency  in  the 
form  of  the  warrant  of  commitment ;  but  the  court  or  officer 
before  whom  such  person  shall  be  brought,  shall  recommit  such 
person  unless  it  shall  be  made  to  appear  that  he  has  answered 
all  lawful  questions  put  to  him,  or  had  sufficient  reason  for  re- 
fusing to  sign  the  examination,  as  the  case  may  be ;  or  unless 
such  person  shall  then  answer,  on  oath,  the  questions  put  to  him. 
2  R.  S.  44  (45),  §  15. 

6.  To  attain  custody  of  minor  children.  The  writ  of  habeas 
corpus  will  also  issue,  on  application  of  a  parent  or  a  guardian, 
for  the  custody,  disposition  aud  deliverance  of  a  child,  or  a 
ward  ;  and  this,  hj  virtue  of  the  powers  conferred  by  the  com- 
mon law,  without  the  aid  of  any  statute.  See  Wilcox  v.  Wilcox, 
22  Barb.  178  ;  S.  C.  affirmed,  14  N.  T.  (4  Kern.)  575  ;  The  People 
V.  Mercein,  8  Paige,  47  ;  Same  v.  Same,  3  Hill,  399  ;  Mercein  v. 
TJie  People,  25  Wend.  64 ;  The  People  v.  Cooper,  8  How.  288 ; 
Same-v.  Same,  1  Duer,  709  ;  S.  C,  HIST.  Y.  Leg.  Obs.  228.  These 
powers  are,  however,  to  be  exercised  in  conformity  to  the  pro- 
visions of  the  Revised  Statutes  on  the  subject.  The  People  v. 
Mercein,  8  Paige,  47. 

In  the  case  of  an  infant,  too  young  to  be  capable  of  judging 
for  itself,  the  officer,  under  the  statute,  is  authorized  to  determine 
for  the  infant,  and  if  such  infant  is  restrained,  to  remove,  such 
restraint  by  delivering  it  to  its  legal  custodian.  People  v.  Cooper, 
8  How.  288 ;  Same  v.  Same,  1  Duer,  709  ;  S.  C,  11  N.  T.  Leg. 
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Obs.  228 ;  Wilcox  v.  Wilcox,  22  Barb.  178  ;  S.  C.  affirmed,  14 
N.  Y.  (4  Kern.)  575. 

It  is  specially  provided  by  statute,  that  ' '  when  any  husband 
and  wife  shall  live  in  a  state  of  separation,  without  being  divorced, 
and  shall  have  any  minor  child  of  the  marriage,  the  wife,  if  she 
be  an  inhabitant  of  this  State,  may  apply  to  the  supreme  court 
for  a  habeas  corpus,  to  have  such  minor  child  brought  before 
it.  2  E,.  S.  148  (155),  §  1.  So,  where  the  husband  or  wife  has 
attached  himself  or  herself  to  the  society  of  Shakers,  and  de- 
tains a  child  of  the  marriage  between  them,  the  husband  or  wife, 
on  application  to  a  justice  of  the  supreme  court,  may  have  the 
writ  to  bring  such  child  before  the  officer  issuing  it.  2  R.  S.  149 
(155),  §  4. 

Where  the  contest  is  between  the  father,  and  a  master  to  whom 
the  children  have  been  indented,  the  latter  may  have  the  writ  of 
habeas  corpus  to  bring  up  the  children,  when  in  their  father's 
custody.  In  such  cases  the  court  acts  for,  and  in  behalf  of  the 
children,  and  it  will  interfere,  so  far  as  to  permit  them  to  go  where 
they  please,  when  they  are  old  enough  to  understand  their  own 
wishes,  and  those  wishes  lead  to  no  improper  custody.  People  v. 
Pillow,  1  Sandf.  672  ;  S.  C,  6  N.  Y.  Leg.  Obs.  106.  See  Matter 
of  McDowles,  8  Johns.  328  ;  People  v.  Gates,  4H  N.  Y.  (4  Hand) 
40  ;  S.  C.  below,  39  How.  74  ;  S.  C,  57  Barb.  291. 

It  has  been  held  that  the  writ  may  issue  by  authority  of  a  court 
or  judge  of  this  State,  to  obtain  the  discharge  of  a  minor  who 
has  enlisted  into  the  army  of  the  United  States,  without  the  con- 
sent of  his  parent  or  guardian.  In  the  Matter  of  William  Reyn- 
olds, 6  Park.  276  ;  In  the  MaMer  of  Carlton,  7  Cow.  471 ;  Matter 
of  Dobbs,  21  How.  68;  S.  C,  12  Abb.  113;  Matter  of  BeswicJc, 
25  How.  149  ;  In  the  Matter  of  Barrett,  id.  380  ;  S.  C,  42  Barb. 
479.  But  see  Rielly's  Case,  2  Abb.  N.  s.  334;  Matter  of  Fergu- 
son, 9  Johns.  239  ;  Abelman  v.  Booth,  21  How.  (U.  S.)  506.  But 
in  a  recent  case  in  the  supreme  court  of  the  United  States,  where 
this  question  arose,  the  following  principles  were  held  to  be 
applicable :  A  State  judge  has  no  jurisdiction  to  issue  a  writ  of 
habeas  corpus,  or  to  continue  proceedings  under  the  writ,  when 
issued  for  the  discharge  of  a  person  held  under  the  authority  or 
claim  and  color  of  the  authority  of  the  United  States,  by  an  offi- 
cer of  that  government.  If,  upon  the  application  for  the  writ,  it 
appear  that  the  party  alleged  to  be  illegally  restrained  of  his  lib- 
erty is  held  under  the  authority  or  claim  and  color   of   the 
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authority  of  the  United  States,  by  an  officer  of  that  government, 
the  writ  should  be  refused.  If  this  fact  do  not  thus  appear,  the 
State  judge  has  the  right  to  inquire  into  the  cause  of  imprison- 
ment, and  ascertain  by  what  authority  the  person  is  held  within 
the  limits  of  the  State ;  and  it  is  the  duty  of  the  marshal,  or 
other  officer  having  the  custody  of  the  prisoner,  to  give,  by  a 
proper  return,  information  in  this  respect.  But,  after  he  is  fully 
apprised  by  the  return  that  the  party  is  held  by  an  officer  of  the 
United  States,  under  the  authority  or  claim  and  color  of  the 
authority  of  the  United  States,  he  can  proceed  no  further.  Tarile's 
Oase,  13  Wall.  397. 

c.  To  procure  release  of  wife.  The  common-law  writ  of  habeas 
corpus  will  issue  at  the  instance  of  a  husband,  to  procure  the 
deliverance  of  a  wife  from  illegal  restraint.  People  v.  Cooper,  1 
Duer,  709,  714.  But  the  court  will  make  no  compulsory  order, 
restorfng  her  to  the  society  and  possession  of  the  husband.  Bex 
V.  Clarlcson,  1  Strange,  444. 

d.  To  obtain  release  of  imprisoned  debtor.  It  is  provided  by 
statute,  that  any  person  imprisoned  as  a  debtor,  on  any  process 
issued  out  of  any  court,  who  shall  be  entitled  to  be  discharged 
from  such  imprisonment  under  the  provisions  of  the  statute 
(Laws  of  1831,  ch.  300),  may  bring  a  writ  of  habeas  corpus  or 
certiorari  for  that  purpose,  agreeably  to  the  provisions  of  the 
Revised  Statutes,  Part  III,  Chap.  IX.  (See  Laws  of  1831,  chap. 
300,  §  46 ;  People  v.  J^ancher,  3  Pars.  Sup.  Ct.  189.) 

e.  To  bring  a  convict  indicted  for  a  felony  before  the  court 
for  trial.  The  writ  of  habeas  corpus  is,  also,  frequently  issued 
for  purposes  connected  with  the  administration  of  justice.  Thus, 
the  court  in  which  any  indictment  is  pending  for  a  felony,  against 
any  person  imprisoned  on  conviction  of  a  crime,  in  any  county 
jail  or  State  prison,  may  issue  a  habeas  corpus  for  the  purpose 
of  bringing  the  person  so  indicted  before  such  court,  for  arraign- 
ment or  trial  on  such  indictment.  Laws  of- 1847,  ch.  460,  §  158 ; 
5  Edm.  Stat,  at  Large,  172.  So,  where  an  indictment  is  pending 
against  an  individual  imprisoned  on  conviction  of  a  crime  in  any 
county  jail  or  State  prison,  for  an  offense  committed  during  such 
imprisonment,  the  writ  may  issue  for  the  purpose  of  bringing 
the  individual  so  indicted  before  the  court,  for  arraignment  or 
trial.     Laws  of  1847,  ch.  460,  §  157. 

And  the  writ  will,  also,  issue  in  behalf  of  a  prisoner  found 
guilty  of  a  criminal  offense,  for  the  purpose  of  obtaining  his  dis- 
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charge  on  bail,  after  lie  has  removed  the  proceedings,  by  writ  of 
error,  to  an  appellate  court.  2  R.  S.  740  (765),  §  19.  So,  the 
writ  may  issue  under  the  professional  •  criminal' s  act.  Laws  1873, 
oh.  357. 

In  a  case  where  it  is  necessary  to  bring  up  the  body  of  a  per- 
son, on  whose  life  a  prior  estate  depends,  when  such  person  is 
in  prison,  or  is  otherwise  detained,  the  writ  may  issue  for  the 
purpose.     2  R.  S.  344  (355),  §.7. 

The  general  statutory  provisions  relating  to  the  writ  of  habeas 
corpus  (see  2  R.  S.,  Part  III,  Title  I)  are  applicable  to  all  these 
special  cases  in  which  the  writ  may  issue,  except  where  other- 
wise provided.     2  R.  S.  575,  §  86. 

/.  To  hring  prisoner  before  the  court,  on  application  of  hail, 
in  civil  action.  A  person  imprisoned  Tn&j  be  brought  before 
the  court,  on  a  common-law  writ  of  habeas  corpus,  on  the  appli- 
cation of  his  bail  in  a  civU  action,  for  the  purpose  of  exonerating 
the  latter  from  liability.  Martin  v.  Wood,  7  "Wend.  132.  See 
WilcJcens  v.  Willett,  1  Keyes,  521. 

g.  To  bring  prisoner  from  jail  of  another  county.  Where 
property  is  stolen  in  one  county,  and  the  offender  is  apprehended 
and  committed  for  the  offense  to  the  jail  of  another  county,  if 
he  is  indicted  in  the  county  where  the  property  was  stolen,  the 
court  will,  on  the  application  of  the  district  attorney  of  that 
county,  award  a  habeas  corpus  to  bring  up  the  prisoner,  so  that 
he  may  be  delivered  to  the  sheriff  of  the  county  within  which 
the  property  was  stolen,  for  trial.  People  v.  Mason,  9  Wend. 
505.    See  2  R.  S.  574  (595),  §  77. 

Section  4.  When  writ  will  not  issue.  Except  when  issued  by 
the  supreme  court,  or  a  justice  thereof,  the  writ  of  habeas  corpus 
to  inquire  into  the  cause  of  detention,  whether  under  the  statute 
or  at  common  law,  can  only  be  allowed  for  the  purpose  of  deliv- 
ering the  person  for  whose  relief  it  is  sought,  from  illegal  im- 
prisonment or  restraint ;  and  if,  on  the  return  to  the  writ,  the 
alleged  illegal  imprisonment  is  disproved,  the  jurisdiction  of  the 
officer  ceases,  and  the  proceedings  will  be  dismissed.  If  the  re- 
straint is  adjudged  to  be  illegal,  the  only  order  that  can  properly 
be  m^de  is  to  discharge  the  person  imprisoned  or  restrained. 
People  V.  Cooper,  11  N.  Y.  Leg.  Obs.  228 ;  S.  C,  1  Duer,  709  ; 
People  V.  Wilcox,  22  Barb.  178  ;  S.  C.  affirmed,  14  1^.  Y.  (4 
Kern.)  575. 

It  seems,  however,  that  the  case  of  an  infant  too  young  to 
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make  a  choice,  forms  an  exception  to  the  rule.  The  officer,  in 
such  case,  must  see  that  the  infant  is  delivered  to  its  legal 
custodian.  lb.     See  The  People  v.  Humphreys,  24  Barb.  521. 

The  writ  of  habeas  corpus  does  not  lie  to  try  the  right  to  the 
guardianship  of  an  infant  {People  v.  Mercein,  8  Paige,  47) ;  or  to 
compel  the  return  of  a  wife  to  the  bed  and  board  of  her  husband, 
and  to  the  performance  of  her  conjugal  duties,  where  she  volun- 
tarily absents  herself  from  her  husband.  lb.  l^or  will  it  lie  to 
review  the  judgment  or  decision  of  a  court  or  officer  having 
competent  jurisdiction  {People  v.  Cassels,  5  Hill,  164 ;  People 
V.  Wilcox,  22  Barb.  178 ;  S.  C.  affirmed,  14  N.  Y.  [4  Kern.]  575)  ; 
nor  to  correct  formal  defects  in  the  process  on  which  the  prisoner 
is  detained  {In  the  Matter  of  Prime,  1  Barb.  340 ;  Wiles  v. 
Brown,  3  id.  37  ;  The  People  v.  Nemns,  1  Hill,  154  ;  3  id.  661, 
note ;  Case  of  the  Twelve  Commitments,  19  Abb.  394) ;  or  to  de- 
termine the  sufficiency  of  affidavits,  upon  which  an  attachment 
for  a  contempt  is  issued.  In  the  Matter  of  Smethurst,  4  How. 
369  ;  S.  C,  2  Sandf.  724  ;  3  Code  R.  55  ;  Matter  of  Prime,  1 
Barb.  340.  See  People  v.  Kelly,  21  How.  54  ;  S.  C,  12  Abb.  150; 
S.  C.  affirmed,  24  How.  369  ;  24  N".  Y.  (10  Smith)  74  ;  People  v. 
Sheriff  of  New  York,  29  Barb.  622  ;  S.  C,  7  Abb.  96  ;  The  People 
v.  Rawson,  61  Barb.  619. 

Although  the  writ  of  habeas  corpus  may  sometimes  be  used 
with  propriety  as  a  writ  of  error,  it  will  not  be  converted  into  a 
quo  warranto,  for  the  purpose  of  determining  a  question  of  usur- 
pation of  office.    In  the  Matter  of  WaTcker,  3  Barb.  162. 

ARTICLE  III. 

PEOCEBDINGS  TO  OBTAIN  WRIT  IK  CASES  OTHBK  THAW  TO  ALLOW  PEISOlf- 

ERS  TO  TESTIBT. 

Section  1.  Application,  by  whom  made.  The  application  for 
the  writ,  in  cases  other  than  to  procure  the  release  of  prisoners 
to  testify,  may  be  made  by  the  party  himself,  who  is  restrained 
of  his  liberty,  or  by  his  agent  or  attorney.  So,  also,  any  friend 
of  the  prisoner  may  make  the  application,  although  no  particular 
legal  relation  exist  between  them.  The  State  v.  Philpot,  Dud- 
ley (Ga.),  42 ;  3  Hill,  654,  note. 

And  the  writ  will  issue  at  the  instance  of  any  one  who  has  a 
right  to  the  custody  of  the  prisoner,  as,  for  example,  special  bail. 
Halsey  v.  Tremllo,  6  Watts,  402. 
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In  the  case  of  infants,  the  court  will  generally  allow  any  one 
to  appear  and  litigate  for  them,  in  good  faith,  as  a  next  friend  ; 
and  especially  is  this  so  where  there,  is  the  additional  disability 
of  imprisonment  (3  Hill,  654,  note) ;  and,  where  an  infant  child  is 
illegally  detained  from  its  father,  the  latter  may  properly  apply 
for  a  Tiaheas  corpus  in  his  own  right,  without  the  privity  of  the 
child.     The  People  v.  Mercein,  3  Hill,  399. 

When  the  writ  is  required  in  any  action  or  matter,  civil  or 
criminal,  to  which  the  people  of  this  State  shall  be  parties,  the 
application  therefor  may  be  made  by  the  attorney-general  or  dis- 
trict attorney  having  charge  of  such  action  or  matter.  2  R.  S. 
574  (595),  §  77. 

Section  2.  Application,  where  made.  By  the  provisions  of  the 
Revised  Statutes,  application  for  the  writ  shall  be  made,  either, 
1.  To  the  supreme  court,  during  its  sitting ;  or,  2.  During  any 
term  or  vacation  thereof,  to  the  chancellor,  or  any  one  of  the  jus- 
tices of  the  supreme  court,  or  to  any  officer  who  may  be  author- 
ized to  perform  the  duties  of  a  justice  of  the  supreme  court  at 
chambers,  being  or  residing  within  the  county  where  the  prisoner 
is  detained  ;  or,  if  there  be  no  such  officer  within  such  county, 
or  if  he  be  absent,  or  for  any  cause  be  incapable  of  acting,  or 
have  refused  to  grant  such  writ,  then  to  some  officer  having  such 
authority,  residing  in  any  adjoining  county.  2  R.  S.  564  (584), 
§23. 

Similar  authority  is  given  to  the  justices  of  the  superior  court 
of  the  city  of  New  York,  and  to  the  judges  of  the  court  of  com- 
mon pleas  of  the  city  and  county  of  New  York.  Laws  of  1847, 
ch.  255,  §  7  ;  Renard  v.  Hargous,  13  N.  Y.  (3  Kern.)  259  ;'  and 
the  city  judge  of  the  city  of  Brooklyn,  within  the  county  of 
Kings.  Laws  of  1849,  ch.  125,  §  26  ;  Laws  of  1870,  ch.  470,  §  26. 
But  the  city  judge  of  Brooklyn  has  no  power  to  issue  the  writ 
to  run  into  another  county,  without  proof  that  there  is  in  su-ch 
county  no  officers  authorized  to  grant  the  writ.  Dooley' s  Case, 
8  Abb.  188. 

Application  for  the  writ  may,  also,  be  made  to  the  judges  of 
the  county  courts  within  their  respective  counties  (Laws  of  1847, 
ch.  470,  §  27) ;  and  to  the  superior  court  of  the  city  of  Buffalo, 
and  to  each  of  the  justices  thereof,  to  issue  the  writ  within  that 
city  (Laws  of  1857,  ch.  361) ;  and  to  the  recorder  of  the  city  of 
Troy.  Laws  of  1849,  ch.  121  ;  Hayner  v.  James,  17  N.  Y.  (3 
Smith)  316.    The  city  judge  of  the  city  and  county  of  New  York, 
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having  no  jurisdiction  in  habeas  corpus  proceedings,  is  destitute 
of  the  authority  to  issue  the  writ  of  habeas  corpus.  Nas?t  v. 
The  People,  36  IST.  Y.  (9  Tiff.)  607 ;  S.  C,  33  How.  384 ;  2  Trans. 
App.  209. 

The  authority"  with  which  the  chancellor  was  formerly  invested, 
to  award  the  writ  of  habeas  corpus,  was  transferred  to  the 
supreme  court  by  the  judiciary  act,  and  the  constitution  of  1846, 
which  expressly  declares  that  "the  supreme  court  shall  have 
general  jurisdiction  in  law  and  equity.  Const.  1846,  art.  6,  §  3  ; 
Const.  1869,  art.  6,  §  6.  The  justices  of  the  supreme  court  may 
now  exercise  this  authority  in  the  manner  and  at  the  times  it  was 
formerly  exercised  by  the  chancellor  {The  People  v.  Qooper,  1 
Duer,  709  ;  S.  C,  11  N.  T.  Leg.  Obs.  228  ;  S.  C.  again,  8  How. 
288  ;  The  People  v.  Wilcox,  22  Barb.  178  ;  14  IST.  Y.  [4  Kern.J 
575),  in  conformity  with  the  statutory  provisions' on  the  subject. 
See  2  R.  S.  573  (594),  §  73. 

But,  although  the  provisions  of  the  Revised  Statutes  must  con- 
trol the  exercise  of  this  authority,  yet  the  power  to  issue  the  writ 
is  not  derived  solely  from  the  statute,  but  is  inherent  in  a  court 
of  equity,  and  derived  from  the  common  law.  The  People  v. 
Mercein,  8  Paige,  47 ;  and  see  cases  cited  above. 

Where  application  is  made  for  the  writ,  for  the  purpose  of 
determining  the  future  disposition  and  custody  of  infants,  such 
application  can  only  be  to  the  supreme  court,  or  to  one  of  the 
justices  thereof.  In  such  case,  the  writ  issues  at  common  law, 
and  not  under  the  statute,  except  in  the  cases  specially  author- 
ized by  title  2d  of  chapter  8th  of  part  2d  of  the  Revised  Statutes. 
2  R.  S.  149  (155).  But,  where  the  infant  is  of  too  tender  years 
to  be  capable  of  judging  for  itself,  and  the  only  question  to  be 
determined  on  the  return  of  the  writ  is,  whether  such  infant  is 
improperly  restrained,  any  of  the  officers  before  mentioned  may 
entertain  the  proceedings ;  and,  if  it  is  found  that  the  infant  is 
restrained,  may  remove  the  restraint,  by  delivering  such  infant 
to  its  legal  custodian.  The  People  v.  Cooper,  1  Duer,  709  ;  S. 
C,  11  N.  Y.  Leg.  Obs.  228  ;  The  People  v.  Wilcox,  22  Barb.  178. 
A  judge  of  the  superior  court  of  the  city  of  New  York  is  not 
clothed  with  the  general  equity  powers  necessary  to  make  a  final 
disposition  of  the  care  and  custody  of  children  brought  before 
him  on  habeas  corpus  {People  v.  Cooper,  8.  How.  288 ;  S.  C. 
before,  1  Duer,  709  ;  S.  C,  11  N.  Y.  Leg.  Obs.  228) ;  nor  is  a 
county  judge,  or  a  judge  of  the  court  of  common  pleas  of  the 
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city  of  IS'ew  York  (lb. ;  In  the  Matter  of  Be  Angells,  1  Code  E. 
N.  S.  349  ;  S.  C,  1  Edm.  476) ;  or  a  justice  of  tlie  supreme  court, 
upon  a  statutory  writ  of  habeas  corpus,  returnable  before  him  at 
chambers.     People  v.  Wilcox,  22  Barb.  178. 

But,  upon  a  petition  addressed  to  the  supreme  court  in  equity, 
and  presented  to  a  justice  of  the  court  at  chambers,  out  of  term, 
such  justice  has  power  to  entertain  proceedings  in  relation  to 
infants,  and  to  make  an  order  disposing  of  their  future  care  and 
custody.  People  v.  Wilcox,  22  Barb.  178  ;  S.  C.  affirmed,  14  N. 
Y.  (4  Kern.)  575  ;  see,  also.  The  People  v.  Humphreys,  24  Barb. 
521. 

The  Revised  Statutes  provide  that,  whenever  application  for 
the  writ  of  habeas  corpus  or  certiorari  shall  be  made  to  any  offi. 
cer  not  residing  within  the  county  where  the  prisoner  shall  be 
detained,  he  shall  require  proof,  by  the  oath  of  the  party  apply- 
ing, or  by  other  sufficient  evidence,  that  there  is  no  officer  in 
such  county  authorized  to  grant  the  writ ;  or,  if  there  be  one, 
that  he  is  absent,  or  has  refused  to  grant  such  writ,  or  for  some 
cause  to  be  specially  set  forth,  is  incapable  of  acting  ;  and,  if 
such  proof  be  not  produced,  the  application  shall  be  denied.  2 
R.  S.  564  (584),  §  24. 

But,  if  the  application  under  this  provision  of  the  statute  is 
made  to  a  justice  of  the  supreme  court,  the  writ  may  be  allowed, 
notwithstanding  there  may  be  an  officer  in  the  county  where  the 
relator  is  alleged  to  be  restrained  of  his  liberty,  authorized  to 
exercise  the  same  power.  The  provision  is  held  to  be  applicable 
only  where  the  application  is  made  to  an  officer  "  authorized  to 
perform  the  duties  of  a  justice  of  the  supreme  court."  See  People 
V.  Hanna,  3  How.  39  ;  Woodruff  v.  The  People,  id.  32  ;  People 
V.  Cooper,  8  id.  288  ;  Pooley'^  Case,  8  Abb.  188  ;  The  People  v. 
Folmsbee,  60  Barb.  480.  And  this  construction  is  fortified  by 
the  provisions  of  an  act  (Laws  of  1837,  ch.  240),  authorizing  the 
chancellor  and  any  justice  of  the  supreme  court,  to  whom  appli- 
cation for  a  writ  of  habeas  corpus  shall  be  made,  in  his  discre- 
tion, to  make  such  writ  returnable  "before  some  other  officer 
aathorized  to  issue  such  writ  in  the  county  where  the  prisoner 
maybe  confined."  This  provision  would  be  wholly  nugatory, 
if  the  chancellor  or  any  justice  of  the  supreme  court  were  bound 
by  section  24  of  the  habeas  corpus  act,  to  deny  the  application 
when  the  proof  required  by  that  section  is  not  produced.  See 
People  V.  Hanna,  3  How.  39;  Pooley's  Case,  8  Abb.  188. 
Vol.  v.— 65 
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The  affidavit  to  be  produced  upon  an  application  for  a  habeas 
corpus,  under  the  provisions  of  the  statute  (2  R.  S.  564,  §  24), 
should  explicitly  state  that  there  is  no  officer  in  the  county 
authorized  to  grant  the  writ,  other  than  the  county  judge.  It  is 
not  sufficient  to  state  that  the  deponent  could  find  none.  People 
V.  Burtnett,  5  Park.  113;  S.  C,  13  Abb.  8.  Such  affidavit  is, 
also,  objectionable,  if  made  several  days  previous  to  the  day  on 
which  it  is  used.  lb.  , 

Where  the  application  for  the  writ  is  made  to  the  supreme 
court,  it  may  be  either  at  a  special  or  general  term.  People  v. 
Cooper,  8  How.  228  ;  S.  0.  before,  1  Duer,  709  ;  Ux  parte  Beatty, 
12  Wend.  229.  And  the  application  may  also  be  made  to  one  of 
the  justices  thereof  at  chambers.  lb.  In  either  case,  the  writ 
may  run  into  any  part  of  the  State.  lb. ;  People  v.  Hanna,  3 
How.  39  ;  Booley's  Case,  8  Abb.  188  ;  3  Hill,  652,  note. 

Section  3.  Obtaining  copies  of  process,  etc.  Any  officer  or  other 
person,  refusing  to  deliver  a  copy  of  any  order,  warrant,  process 
or  other  authority,  by  which  he  shall  detain  any  person,  to  any 
one  who  shall  demand  such  copy,  and  tender  the  fees  thereof, 
shall  forfeit  $200  to  the  person  so  detained.  2  R.  S.  573  (594), 
§72. 

Section  4.  On  what  papers. 

a.  On  petition.  Application  for  the  writ  is  required  to  be 
made  by  petition,  addressed  to  the  court  or  officer  to  whom  the 
application  is  to  be  made,  and  should  be  signed  either  by  the 
party  for  whose  relief  the  writ  is  intended,  or  by  some  person  in 
his  behalf.    2  R.  S.  563  (584),  §  23. 

But,  although  the  petition  may  be  signed  by  a  third  person, 
on  behalf  of  the  party  for  whose  deliverance  the  writ  is  applied 
for,  it  is  in  the  name  of  the  prisoner,  alone,  that  all  the  pro- 
ceedings must  be  regularly  conducted.  People  v.  Cooper,  1 
Duer,  709.  But  see  Matter  of  Da  Costa,  1  Park.  129  ;  S.  C,  5 
N.  Y.  Leg.  Obs.  294.  If,  however,  the  writ  is  prosecuted  at  com- 
mon law,  by  a  parent  or  guardian,  for  the  purpose  of  obtaining 
the  custody  and  control  of  a  child  or  a  ward  ;  or  by  a  husband 
for  the  deliverance  of  a  wife,  the  proceedings  may  be  conducted 
in  the  name  of  such  parent,  or  guardian  or  husband.  People  v. 
Cooper,  1  Duer,  709 ;  The  People  v.  Mercein,  3  Hill,  399.  So, 
the  proceedings  may  be  conducted  in  the  name  of  the  husband 
or  wife,  in  the  special  cases  under  the  provisions  of  the  Revised 
Statutes.    3  R.  S.,  title  2,  chap.  8,  part  II. 
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What  to  contain. 

J.  WJiat  to  contain.     The  petition  must  state  in  substance : 

1.  That  the  person  in  whose  behalf  the  writ  is  applied  for  is 
imprisoned  or  restrained  in  his  liberty ;  the  officer  or  person  by 
whom  he  is  so  confined  or  restrained,  and  the  place  where, 
naming  both  parties,  if  their  names  are  known,  or  describing 
them,  if  they  are  not. 

2.  That  such  person  is  not  committed  or  detained  by  virtue  of 
any  process,  judgment,  decree,  or  execution,  specified  in  the 
preceding  22d  section. 

3.  The  cause  or  pretense  of  such  confinement  or  restraint, 
according  to  the  best  of  the  knowledge  and  belief  of  the  party. 

4.  If  the  confinement  or  restraint  is  by  virtue  of  any  warrant, 
order,  or  process,  a  copy  thereof  must  be  annexed ;  or  it  must 
be  averred,  that  by  reason  of  such  prisoner's  being  removed  or 
concealed  before  the  application,  a  demand  of  such  copy  could 
not  be  made  ;  or  that  such  demand  was  made  ;  and  the  legal 
fees  therefor  tendered  to  the  officer  or  person  having  such 
prisoner  in  his  custody,  and  that  such  copy  was  refused. 

5.  If  the  imprisonment  be  alleged  to  be  illegal,  the  petition 
must  also  state  in  what  the  alleged  illegality  consists. 

6.  It  must  specify  whether  the  party  applies  for  the  writ  of 
Jidbeas  corpus,  or  for  the  writ  of  certiorari. 

7.  It  must  be  verified  by  the  oath  of  the  party  making  the 
appUcation.    2  R.  S.  564  (585),  §  25. 

Where  the  application  for  the  writ  is  to  a  justice  of  the  supreme 
court,  at  chambers,  and  the  party  imprisoned  or  under  restraint 
is  an  infant,  and  the  custody  and  disposition  of  such  infant  is 
to  be  determined  on  the  return  of  the  writ,  the  petition  should 
be  addressed  to  the  supreme  court  in  equity,  and  should  set 
forth  the  facts  showing  that  the  equitable  powers  of  that  court  are 
invoked.  The  writ,  in  such  case,  should  also  be  made  return- 
able before  the  court.  People  v.  Wilcox,  22  Barb.  178, 191 ;  S.  C. 
affirmed,  14  N.  Y.  (4  Kern.)  575.  See  People  v.  Humphreys,  24 
Barb.  521. 

Where  the  application  was  made  b^  the  mother  to  have  minor 
children  brought  before  the  court  under  the  provisions  of  the 
statute  (2  R.  S.  148  [155],  §  1),  it  was  held,  that  a  fuU  disclosure 
of  all  the  facts  and  circumstances  in  relation  to  the  ability  of 
both  parents  would  be  required,  before  allowing  the  writ  to 
bring  the  children  into  court.  The  People  v.  Manley,  2  How. 
61. 
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Form  of  petition  for  habeas  corpus,  to  inquire  into  cause  of  detention. 

The  writ  may  sometimes  issue  without  a  petition  therefor. 
Thus,  whenever  the  supreme  court,  or  any  justice  thereof,  shall 
have  evidence  from  any  judicial  proceeding  had  before  them, 
that  any  person  within  the  county  in  which  such  court  or  officer 
shall  be  is  illegally  confined  and  restrained  in  his  liberty,  it  shall 
be  the  duty  of  such  court  or  officer  to  issue  a  writ  of  habeas 
corpus  or  certiorari  for  his  relief,  although  no  petition  be  pre- 
sented or  application  made  for  such  writ.    2  E,.  S.  565  (586),  §  30. 

Form  of  petition  for  habeas  corpus,  to  inqxdre  into  cause  of 

detention. 

To  the  Hon.  A.  B.  J.,  Justice  of  the  supreme  court,  {or,  to  the 
court,  as  the  case  m,ay  be) : 

The  petition  of  C.  D.  respectfully  shows :  That  he  is  now  a 
prisoner,  confined  in  the  custody  of  Os  Gr.,  sheriff  of  the  county 
of  ,  in  the  county  jaU,  in  the  vUlage  of  ,  in  said 

county,  for  a  supposed  criminal  offense,  to  wit :  {Stating  the 
alleged  offense). 

Your  petitioner  also  shows  that  such  Confinement  is  by  virtue 
of  a  warrant,  a  copy  of  which  is  hereto  annexed  {if  a  copy  can 
be  obtained  /  if  not,  state  the  reason  why,  and  the  effort  made  to 
obtain  it). 

And  your  petitioner  further  shows :  That  to  the  best  of  his 
knowledge  and  belief,  he  is  not  committed  or  detained  by  virtue 
of  any  process  issued  by  any  court  of  the  United  States,  or  any 
judge  thereof,  or  by  virtue  of  the  final  judgment  or  decree  of  any 
competent  tribunal  of  civil  or  criminal  jurisdiction,  or  by  virtue 
of  any  execution  issued  upon  such  judgment  or  decree. 

And  your  petitioner  further  states  that  he  is  advised  by  his 
counsel,  C.  T.  B.,  Esq.,  residing  at  ,  and  verily  believes  that 

his  imprisonment  is  illegal,  and  that  such  illegality  consists  in 
this  :     {State  the  alleged  illegality). 

Wherefore  your  petitioner  prays  a  writ  of  habeas  corpus,  to 
the  end  that  he  may  be  bailed  or  discharged  from  custody.     - 

Dated,  etc.  0.  D. 

State  .OF  New  Yoke,  )  „„ 


County  of 


1 


CD.,  the  petitioner  aboye  named,  being  duly  sworn,  says, 
that  he  has  heard  read  the  foregoing  petition,  and  knows  the 
contents  thereof ;  that  the  same  is  true  of  his-  own  knowledge, 
except  as  to  the  matters  therein  stated  on  information  and  belief, 
and  as  those  matters  he  believes  it  to  be  true. 

Sworn  to,  etc.  C.  D. 
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Allowance  of  writ  when  obligatory  —  Issuing  warrant  in  lieu  of  writ. 

Form  of  petition  hy  third  party. 

To  the  Hon.  ,  etc.  {as  in  last  form). 

The  petition  of  Gr.  H.  respectfully  shows  :  That  A.  B.  {or  if 
his  name  is  not  Tcnown,  describe  Jiim)  is  imprisoned,  or  restrained 
of  his  liberty,  by  {state  hy  whom  and  how,  etc.),  and  that  the 
said  A.  B.  is  so  confined  or  restrained,  at  {stating  where). 

And  your  petitioner  further  shows :  That  according  to  the  best 
of  your  petitioner's  knowledge  and  belief,  the  cause  or  pretense 
of  the  aforesaid  confinement,  or  restraint  of  the  said  A.  B.  is  as 
follows :    {State  the  same). 

And  your  petitioner  further  shows,  etc.  {as  in  preceding  form, 
including  verification.) 

a  H.,  in  behalf  of  A.  B. 

Section  4.  Allowance  of  writ,  when  obligatory.  Any  court  or 
officer  empowered  to  grant  the  writ  is  required  to  do  so  without 
delay  on  a  proper  petition  being  presented  ;  unless  it  shall 
appear  from  the  petition  itself,  or  from  the  documents  annexed, 
that  the  party  making  application  is,  by  the  provisions  of  the 
statute,  prohibited  from  prosecuting  such  writ.  2  R.  S.  564 
(585),  §  26.  And  the  penalty  of  $1,000  is  given  in  favor  of  the 
party  aggrieved,  against  every  officer,  and  everj^  member  of  the 
court  assenting  to  the  refusal,  if  any  court  or  officer  authorized 
to  grant  the  writ  shall  refuse  it  when  legally  applied  for.  3  R.  S. 
565  (586),  §  31.  See  Tales  v.  Lansing,  5  Johns.  282  ;  S.  C,  6  id. 
387  ;  9  id.  395  ;  2  Kent's  Com.  3,9  ;  3  Hill,  655,  note. 

Section  5.  Issuing  warrant  in  lieu  of  writ. 

a.  When  warrant  issues.  Whenever  it  shall  appear  by  satis- 
factory proof  that  any  one  is  held  in  illegal  confinement  or  cus- 
tody, and  that  there  is  good  reason  to  believe  that  he  will  be  carried 
out  of  the  State,  or  suffer  some  irreparable  injury,  before  he  can 
be  relieved  by  the  issuing  of  a  habeas  corpus  or  certiorari,  any 
court  or  officer  authorized  to  issue  such  writs  may  issue  a  war- 
rant under  his  hand  and  seal,  reciting  the  facts,  and  directed  to 
any  sheriflF,  constable  or  other  person,  and  commanding  such 
officer  or  person  to  take  such  prisoner,  and  forthwith  to  bring 
him  before  such  court  or  officer,  to  be  dealt  with  according  to 
law.  2  R.  S.  572  (593),  §  65. 

h.  How  applied  for  and  obtained.  Application  for  the  war- 
rant is  made  by  petition,  which  should  embody  a  statement  of 
facts,  showing  that  the  confinement  is  illegal,  and  the  grounds  of 
apprehension  that  the  person  confined  may  be  carried  out  of  the 
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Form  of,  and  aflSdavit  accompanying  petition  —  Form  and  contents  of  warrant. 

State,  or  suffer  some  irreparable  injury  before  he  can  be  relieved 
by  the  issuing  of  a  writ.  A  corroborating  affidavit  should  be 
added  to  the  petition,  and  upon  these  the  warrant  will  issue. 

Form  of  petition. 

To  the  Supreme  court,  etc.  {proceed  substantially  as  in  petition 
for  habeas  corpus,  ante,  page  516,  and  then  add :) 
And  your  petitioner  further  states  that  the  said  L.  M.,  in  whose 
custody  the  said  B.  F.  is,  has  threatened  to  carry  the  said  E.  F. 
out  of  this  State,  and  has  told  several  persons  publicly  that  such 
was  his  intention.  That  your  petitioner  had  a  conversation  with 
the  said  L.  M.  this  morning,  in  which  the  said  L.  M.  then  stated 
to  your  petitioner  that  he  should  leave  immediately  with  the 
said  E.  F.  for  the  State  of  ,  and.  that  your  petitioner,  or 

any  other  person,  had  no  power  to  prevent  him  from  doing  so. 
{Set  forth  the  facts  showing  the  illegal  confinement  or  custody 
of  E.  F.,  and  that  he  will  be  carried  out  of  the  State,  or  suffer 
some  irreparable  injury  before  he  can  be  relieved  by  habeas 
corpus  or  certiorari). 

Verification. 
County  of  ,  ss.: 

E.  F.,  the  above-named  petitioner,  being  duly  sworn,  says  that 
the  contents  of  the  foregoing  petition  are  well  known  to  him, 
and  that  the  same  is  true  of  his  own  knowledge,  except  as  to  the 
matters  therein  stated  on  information  and  belief,  and  as  to  those 
matters  he  believes  it  to  be  true, 
i  Sworn  to,  etc.  E.  F. 

Affidavit  accompanying  petition. 
County  of  ,  ss.  ; 

A.  B.,  of  the  village  of  ,  in  the  said  county,  being  duly 

sworn,  deposes  and  says :  He  is  acquainted  with  E.  F.  and  L. 
M. ,  mentioned  in  the  petition  hereto  annexed  ;  that,  etc.  {stating 
the  facts  corroborating  those  set  forth  in  the  petition). 

Sworn  to,  etc.  A.  B. 

G.  Form  and  contents  of  warrant.  The  warrant  is  issued 
under  the  hand  and  seal  of  the  court  or  officer  authorized  to 
grant  it,  and  may  be  directed  to  any  sheriff,  constajble  or  other 
person  for  execution.  It  should  contain  a  recital  of  the  facts 
showing  the  illegal  confinement  or  custody,  and  that  the  party 
will  probably  be  carried  out  of  the  State,  or  that  he  will  suffer 
some  irreparable  injury  before  he  can  be  relieved.  See  2  E.  S. 
572  (593),  §  65  ;  and,  when  the  proof  exhibited  in  the  petition  is, 
also,  sufficient  to  justify  an  arrest  of  the  person  having  such 
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Proceedings  under  warrant  —  Application,  by  whom  made. 

prisoner  in  Ms  custody,  as  for  a  criminal  offense  committed  in 
the  taking  or  detaining  of  sucli  prisoner,  tlie  warrant  may  also 
contain  an  order  for  the  arrest  of  such  person  for  such  offense. 
Id.,  §  66. 

Form  of  warrant. 

To  R.  S.,  sheriff'  of  the  county  of  {or  to  any  constable  of 

the  county  of  )  : 

Wheeeas,  E.  F.  has  applied  to  me  for  a  warrant  to  take  D.  C, 
alleged  to  be  illegally  confined  by  {or,  in  the  custody  of)  L.  M.  ; 
and  whereas,  it  appears  from  the  proofs  before  me  on  such  appli- 
cation, that,  etc.  {reciting  the  facts  upon  which  the  warrant  is 
issued).  From  which  facts,  it  satisfactorily  appears  to  me  that 
the  said  D.  C.  is  held  in  illegal  confinement  {or,  custody)  by  the 
said  L.  M.,  and  that  there  is  good  reason  to  believe  that  he  will 
be  carried  out  of  the  State  {or,  will  suffer  some  irreparable  injury), 
before  he  can  be  relieved  by  the  issuing  of  a  habeas  corpus  or 
certiorari. 

These  are,  therefore,  to  command  you,  in  the  name  of  the  Peo- 

Ele  of  the  State  of  JSTew  York,  that  you  forthwith  take  the  said 
K  C,  and  bring  him  before  me,  to  be  dealt  with  according  to  law. 
C.  T.  B.,  Attorney.  {Signature  and  seal  of  judge.) 

d.  Proceedings  under  warrant.  The  mode  of  proceeding 
under  the  warrant  is  thus  prescribed  by  statute :  "Any  oflicer  or 
person  to  whom  such  warrant  shall  be  directed  shall  execute  the 
same  by  bringing  the  prisoner  therein  named  and  the  person  who 
detains  him,  if  so  commanded  by  the  warrant,  before  the  court 
or  officer  issuing  the  same;  and  thereupon  the  person  detaining 
such  prisoner  shall  make  a  return  in  like  manner  and  the  like 
proceedings  shall  be  had  as  if  a  writ  of  habeas  corpus  had  been 
issued  in  the  first  instance."     2  R.  S.  572  (593),  §  67. 

If  the  person  having  such  prisoner  in  his  custody  shall  be 
brought  before  such  court  or  officer,  as  for  a  criminal  offense,  he 
shall  be  examined,  committed,  bailed  or  discharged  by  such  court 
or  officer  in  like  manner  as  in  other  criminal  cases  of  the  like 
nature.     Id.,  §  68. 

ARTICLE  IV. 

PBOCEEDINGS   TO  OBTAIM-  WEIT  TO   BKHifG   TIP  PKISONBR  TO  TESTIFY. 

Section  1.  Application,  by  whom  made.  Application  for  the 
vmt  of  habeas  corpus  to  bring  up  a  prisoner  to  testify  should  be 
made  by  the  party  to  the  suit  or  proceeding  in  which  the  writ  is 
required,  or  by  his  attorney  or  agent.     See  2  E.  S.  659  (580),  §  1. 
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Application,  to  whom  made  and  on  what  papers. 


If  the  writ  is  recLuired.  in  any  action  or  matter  to  which  the 
people  of  the  State  shall  be  parties,  the  application  should  be 
made  by  the  attorney -general  or  the  district  attorney  having 
charge  of  such  action  or  matter.    Id.  574  (595),  §  77. 

Section  2.  To  whom  made.  Any  court  of  record  in  which  a 
suit  or  proceeding  is  pending  may  issue  the  writ  for  this  purpose. 
2  E..  S.  559  (580),  §  1;  or  it  may  be  issued  by  any  justice  of  the 
supreme  court,  or  any  oflBcer  authorized  to  perform  the  duties  of 
such  justice,  upon  application  of  a  party  to  any  suit  or  proceed- 
ing pending  in  a  court  of  record,  or  pending  before  any  officer 
or  body  who  may  be  authorized  to  examine  witnesses  in  any  suit 
or  proceeding.     Id.,  §  3. 

•  So  the  writ  may  also  be  issued  by  any  of  the  officers  above 
mentioned,  upon  the  application  of  a  party  to  a  suit  before  any 
justice  of  the  peace,  to  bring  any  prisoner  confined  in  the  jail  of 
the  same  county,  or  the  county  next  adjoining  that  where  such 
justice  may  reside,  before  such  justice  to  be  examined  as  a  wit- 
ness.   Id.,  §  4.- 

The  officers  who  are  authorized  to  perform  the  duties  of  a  jus- 
tice of  the  supreme  court,  in  issuing  the  writ  of  habeas  corpus  to 
bring  up  a  prisoner  to  testify,  are  the  judges  of  county  courts 
within  their  respective  counties.  Laws  of  1847,  ch.  470,  §  27. 
The  justices  of  the  superior  court,  and  the  judges  of  the  court 
of  common  pleas-  in  the  city  o'f  New  York.  Id.,  ch.  255,  §  7. 
The  judges  of  the  superior  court  of  the  city  of  Buffalo.  Laws  of 
1857,  ch.  361,  §  1.  The  city  judge  of  the  city  of  Brooklyn, 
within  the  county  of  Kings.  Laws  of  1849,  chap.  135,  §  26  ; 
Laws  of  1870,  chap.  470,  §  26,  and  the  recorder  of  the  city  of 
Troy.  Laws  of  1849,  chap.  121 ;  Hayner  v.  James,  17  N.  Y.  (3 
Smith)  316.     See  ante,  503,  504,  art.  2,  §  1  of  this  chapter. 

Section  3.  On  what  papers.  Application  for  the  writ  must  be 
made  upon  affidavit,  stating, 

1.  The  title  and  nature  of  the  suit  or  proceeding  in  regard  to 
which  the  testimony  of  such  prisoner  is  desired  ;  and, 

2.  That  the  testimony  of  such  prisoner  is  material  and  neces- 
sary to  such  party  on  the  trial  or  hearing  of  such  suit  or  proceed- 
ing, as  he  is  advised  by  counsel,  and  verily  believes.  2  E.  S.  559 
(580),  §  2. 

When  application  is  made  by  the  attorney-general  or  the  dis- 
trict attorney,  advice  of  counsel,  etc.,  need  not  be  sworn  to.  Id. 
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The  writ  to  bring  up  a  prisoner  to  testify  and  proceedings  thereon. 

Form  of  affidavit  for  Tiobeas  corpus  ad  testificandum. 
{Title  of  the  cause.) 
(  Venue.) 

C.  D.,  tlie  above-named  plaintiff  {or  defendant),  being  duly- 
sworn,  says  :  That  this  action  is  brought  to  recover  {state  cause 
of  action).  That  the  defense  to  said  action  is  as  follows  {briefly 
stating  the  defense). 

And  deponent  farther  says,  that  A.  B.,  who  is  now  a  prisoner 
in  the  custody  of  the  sheriff  of  the  county  of  ,  under  an 

execution  upon  a  final  judgment,  etc.  {setting  forth  for  what  he 
is  in  custody),  is  and  will  be  a  material  witness  for  this  deponent, 
on  the  trial  of  said  action,  as  he  is  advised  by  C.  T.  B.,  Esq.,  his 
counsel  in  this  action,  residing  at  ,  in  said  county,  and 

verily  believes  to  be  true  ;  and  that  he  cannot  safely  proceed  to  . 
the  trial  of  said  action  without  the  testimony  of  the  said  A.  B., 
as  he  is  also  advised  by  his  said  counsel,  and  verUy  believes. 

And  this  deponent  farther  says  :  That  said  action  is  noticed 
for  trial  at  a  circuit  court,  to  be  held  at  the  court-house  in  , 

in  the  county  of  ,  on  the  day  of  ,  18.    . 

Sworn,  etc.  CD. 

AETICLE  V. 

the  weit  to  beikg  up  a  pkisonee  to   testify    and    pkoceedikgs 

th?:eeon. 

Section  1.  Form  of  writ.  The  writ  is  required  to  be  under 
the  seal  of  the  court  awarding  it.  If  awarded  by  any  officer 
out  of  court,  it  should  be  under  the  seal  of  the  court  before 
which  the  writ  is  made  returnable  ;  or  if  it  be  made  returnable 
before  some  body  other  than  a  court  of  record,  or  before  an 
ofiicer  out  of  court,  it  should  be  under  the  seal  of  the  supreme; 
court.  2  R.  S.  574  (595),  §  74.  It  may  be  made  returnable  at 
a  day  certain,  or  forthwith,  as  the  case  may  require  (id.,  §  75) ; 
and  may  be  tested  on  any  day,  and  in  the  name  of  any  judge 
of  the  court.  Laws  of  1847,  ch.  280.  See  2  Wait's  Pr.  730  ;  1 
Burr.  Pr.  453  ;  2  R.  S.  197  (205),  §  5. 

The  writ  when  granted,  is  required  to  be  indorsed  with  a  cer- 
tificate that  the  same  has  been  allowed,  with  the  date  of  such 
allowance.  If  the  writ  is  awarded  by  the  court,  the  indorse- 
ment should  be  signed  by  the  presiding  officer  of  such  court ; 
or  if  awarded  by  any  officer  out  of  court,  the  indorsement  should 
be  signed  by  such  officer.    2  R.  S.  574  (595),  §  76. 

Obedience  to  the  writ  ia  obligatory  upon  the  sheriff,  notwith- 
VOL.  v.  — 66 
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standing  any  formal  defects,  if  it  be  valid  on  its  face ;  and  he 
will  be  protected  in  such  obedience  ( Wattles  v.  MarsJi,  5  Cow. 
176)  even  though  alterations  be  made  in  the  writ  after  its  issue, 
if  done  without  the  sheriff' s  knowledge  or  consent.  lb.  And  the 
same  is  true,  if  the  writ  be  issued  coUusively.  Hassam  v.  Gfriffln, 
18  Johns.  49. 

The  writ  need  not  necessarily  say,  "to  testify,"  if  other 
words  equivalent  in  meaning  are  used ;  nor  need  a  place  of 
return  be  directly  specified,  if  this  can  be  gathered  from  the 
whole  process  ;  thus,  if  it  be  returnable  before  a  first  judge, 
his  ofiice  shall  be  intended  as  the  place,  although  it  be  not 
mentioned.  Wattles  v.  Marsh,  5  Cow.  176.  For  form  of  writ, 
see  2  Wait's  Pr.  731. 

Section  2.  Service  of  writ.  The  writ  can  be  served  only  by  an 
elector  of  some  county  within  the  State  (2  E..  S.  574  [595],  §  78) ; 
except  where  it  issued  out  by  the  attorney -general,  or  the  district 
attorney.    Id.,  §  79. 

It  may  be  served  by  delivering  it  to  the  person  to  whom  it  is 
directed,  or  if  he  cannot  be  found,  it  may  be  served  by  being  left 
at  the  jail  or  other  place  in  which  the  prisoner  may  be  confined, 
with  any  under  ofiicer,  or  other  person  of  proper  age,  having 
charge  for  the  time  of  such  prisoner.  Id.,  §  80. 

In  case  the  person  upon  whom  the  writ  ought  to  be  served, 
conceals  himself,  or  refuses  admittance  to  the  party  attempting 
to  serve  it,  the  service  may  be  made  by  affixing  the  writ  in  some 
conspicuous  place,  on  the  outside,  either  of  his  dwelling-house, 
or  of  the  place  where  the  party  is  confined.   Id.,  §  81. 

Section  3.  Fees  and  bond  on  service.  In  order  that  the  ser- 
vice of  the  writ  may  be  deemed  complete,  the  party  serving  it 
must  tender  to  the  person  in  whose  custody  the  prisoner  may  be, 
if  such  person  be  a  sheriff,  coroner,  constable  or  marshal,  the 
fees  allowed  by  law  for  bringing  up  such  prisoner  ;  and  must 
also  give  bond  to  any  such  officer,  as  the  case  may  be,  in  a 
penalty  double  the  amount  of  the  sum  for  which  such  prisoner 
may  be  detained,  if  he  be  detained  for  any  specific  sum  of  money, 
and  if  not,  then  in  the  penalty  of  $1,000,  conditioned  that  such 
person  will  pay  the  charges  of  carrying  back  such  prisoner,  if 
he  shall  be  remanded,  and  that  such  prisoner  will  not  escape  by 
the  way  either  in  going  to  or  returning  from  the  place  to  which 
he  is  to  be  taken.    2  R.  S.  574  (595),  §  78. 

These  provisions  have  no  application,  however,  where  the  writ 
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has  been  sued  out  by  the  attorney -general,  or  the  district  attor- 
ney.   Id.,  §  79. 

The  fees  and  expenses  allowed  in  such  case  are  $1.50  for  bring- 
ing the  prisoner  up,  12^  cents  per  mile  (to  be  computed  both  for 
going  and  returning)  for  traveling.  See  Utica  BanTc  v.  Kibhe, 
7  Cow.  424 ;  Clapp  v.  Van  Epps,  3  Wend.  .430  ;  and  $1.00  per 
day  with  necessary  expenses  for  attending  in  court  with  the 
prisoner.  2  R.  S.  646  (664),  §  38.  See  3  Wait's  Pr.  731, 732.  As 
to  form  of  bonds  on  serving  writ,  see  post,  page  526,  which  need 
be  changed  only  in  the  recital  of  the  character  of  the  writ. 

Section  4.  Execution  of  writ.  Upon  payment  or  tender  of  the 
charges  allowed  by  law,  and  the  delivery  or  tender  of  the  pre-, 
scribed  bond,  it  is  the  duty  of  the  officer  to  whom  the  writ  is 
delivered,  or  upon  whom  it  shall  be  served,  whether  such  writ 
be  directed  to  him  or  not,  to  obey  and  return  it  according  to  the 
exigency  thereof.  2  R.  S.  575  (596),  §  82  ;  id.  562  (582),  §  20.  And 
every  officer  who  shall  refuse  or  neglect  so  to  do  shall  forfeit  to 
the  people  of  this  State,  where  the  writ  was  issued  upon  the 
application  of  the  attorney-general  or  the  district  attorney,  and  in 
other  cases,  to  the  party  upon  whose  application  it  shall  have 
issued,  the  sum  of  $500.  lb.  See  Mclniyre  v.  Woods,  5  Johns. 
357  ;   WaUles  v.  Marsh,  5  Cow.  176. 

Where  the  writ  is  made  returnable  at  a  certain  day,  the  return 
must  be  made  and  the  prisoner  be  produced  at  the  time  and 
place  specified  therein ;  but,  if  it  be  returnable  forthwith,  and 
the  placebo  within  twenty  miles  of  the  place  of  service,  the  return 
must  be  made  and  the  prisoner  be  produced  within  twenty -four 
hours  ;  and  the  like  time  is  allowed  for  every  additional  twenty 
miles.     2  R.  S.  575  (596),  §  85. 

Upon  such  a  writ,  the  prisoner  is  to  be  taken  by  the  most  direct 
and  convenient  way  to  the  court  or  place  where  he  is  to  give  his 
testimony ;  and,  after  that  purpose  is  accomplished,  the  sheriff 
must  return  with  him  directly  to  prison.  If  the  sheriff  volun- 
tarily suffers  the  prisoner  to  go  at  large  out  of  his  custody  in  the 
mpantime  ;  or,  if  he  goes  with  him  out  of  the  way  to  accommo- 
date the  prisoner,  or  to  answer  his  individual  purposes,  and  not 
in  the  exercise  of  the  legitimate  purposes  of  the  writ,  it  is  an 
escape  for  which  the  sheriff  is  liable  {The  People  v.  Stone,  10 
Paige,  606)  ;  but,  if  the  prisoner,  of  his  own  accord,  should  go 
about  for  a  short  time,  on  his  own  business,  and  out  of  view  of 
the  sheriff,  itis  not  an  escape  {Hassam  v.  Griffin,  18  Johns.  47), 
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for  the  sheriff  is  not  bound  to  the  exercise  of  the  same  strictness 
as  before,  and  need  not  keep  the  prisoner  always  in  sight.  lb.  ; 
and  see  Martin  v.  Wood,  1  Wend.  132. 

Section  5.  demanding  prisoner.  The  statute  provides  that, 
whenever  any  person  shall  be  in  execution  on  any  civil  process, 
or  committed  on  any  criminal  charge,  and  a  habeas  corpus  shall 
be  issued  to  bring  the  body  of  such  prisoner  before  any  court  to 
testify,  or  to  answer  for  any  contempt,  or  any  other  matter,  and 
it  be  returned  upon  the  writ,  that  the  prisoner  is  charged  in  exe- 
cution, or  committed  as  aforesaid,  he  shall  be  remanded,  after 
having  testified ;  and,  if  any  order  or  commitment  be  made 
against  such  prisoner,  he  shall  be  so  committed  to  the  prison 
from  which  he  was  taken.  2  R.  S.  560  (580),  §  5.  See  The  Peo- 
ple V.  Stone,  10  Paige,  606 ;  The  People  v.  Rogers,  2  id.  103. 


AKTICLE  VI. 

THE  WRIT  IN   OTHEE   CASES   AND   ITS  EXECUTIOIir. 

Section  1.  Form  and  contents. 

a.  In  general.  The  writ,  having  been  allowed  by  the  court  or 
officer  to  whom  application  was  made  for  it,  issues  immediately, 
in  the  form  prescribed  by  the  statute.  2  R.  S.  564  (585),  §  27.  It 
may  be  directed  to  any  one  who  has  the  prisoner  in  custody,  as 
for  example,  a  constable  to  whom  he  has  been  committed  for 
examination  or  to  be  conveyed  to  jail.  See  Commonwealth  v. 
Ridgway,  2  Ashm.  247 ;  or  to  one  participating  in  the  illegal 
detention,  though  he  be  not  the  immediate  actor  in  the  wrong. 
The  People  v.  Mercein,  3  HUl,  399,  406 ;  id.  650,  note ;  id.  655. 

h.  Seal.  The  writ  is  required  to  be  under  the  seal  of  the  court 
awarding  it ;  and  if  awarded  by  any  ofiicer  out  of  court,  it  must 
be  under  the  seal  of  the  court  before  which  it  is  made  returnable, 
or  if  made  resturnable  before  some  body  other  than  a  court  of 
record,  or  before  an  officer  out  of  court,  it  must  be  under  the  seal 
of  the  supreme  court.     2  R.  S.  574  (594),  §  74. 

c.  Indorsement.  The  writ  should  be  indorsed  "allowed," 
with  the  date  of  such  allowance.  If  the  writ  be  awarded  by  a 
court,  the  indorsement  must  be  signed  by  the  chief  justice  or 
other  presiding  officer  of  such  court.  If  awarded  by  any  officer 
out  of  court,  the  indorsement  should  be  signed  by  such  officer. 
2  R.  S.  574  (595),  §  76.     When  the  writ  is  issued  on  application 
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of  the  attorney-general  or  tlie  district  attorney  in  any  action  or 
matter  to  which,  the  people  of  the  State  shall  be  parties,  the  court 
or  officer  allowing  it  shall  state  in  their  indorsement  of  the  allow- 
ance, that  it  was  issued  upon  such  application.     Id.,  §  77. 

So  where  the  writ  is  directed  to  any  person  other  than  the 
sheriff,  coroner,  constable  or  marshal,  and  the  officer  allowing  it 
shaU  require  that  the  charges  for  bringing  up  such  prisoner  shall 
be  paid  by  the  petitioner,  the  indorsement  of  allowance  should 
specify  the  amount  of  such  charges  so  to  be  paid.     Id.,  §  84. 

d.  Defects  inform.  Defects  in  the  form  of  the  writ  wiU  not 
furnish  ground  to  justify  disobedience  thereto.    It  is  sufficient 

1.  If  the  person  having  the  custody  of  the  prisoner  be  desig- 
nated either  by  his  name  of  office,  if  he  have  any  ;  or  by  his 
own  name  ;  or  if  both  such  names  be  unknown  or  uncertain,  he 
may  be  described  by  an  assumed  appellation  ;  and  any  one  who 
may  be  served  with  the  writ  shall  be  deemed  the  person  to  whom 
it  is  directed,  although  it  may  be  directed  to  him  by  a  wrong 
name  or  description,  or  to  another  person. 

2.  If  the  person  who  is  directed  to  be  produced,  be  designated 
by  aame  ;  or  if  his  name  be  uncertain  or  unknown,  he  may  be. 
described  in  any  other  way,  so  as  to  designate  the  person  in- 
tended.   2  R.  S.  565  (586),  §  29. 

e.  Amendments.  The  writ  of  habeas  corpus  may  be  amended, 
on  motion,  the  same  as  any  other  process.  Ex  parte  Davies,  6 
Dowl.  P.  C.  181  ;  3  Hill,  657,  note. 

Section  2.  Service  of  writ.  As  to  the  service  of  the  writ,  and 
the  fees  and  bond  on  service,  see  ante,  522,  art.  5,  §§  2  and  3 
of  this  article. 

Form  of  writ  of  habeas  corpus. 

The  People  of  the  State  of  New  TorTc,  to  0.  O.,  sheriff  of,  etc. 
{or  other  person  in  whose  custody  the  party  is) : 

[_8eal.'\ 

We  command  you  that  you  have  the  body  of  C.  D.,  by 
you  imprisoned  and  detained,  as  it  is  said,  together  with  the 
time  and  cause  of  such  imprisonment  and  detention,  by  what- 
soever name  the  said  C.  D.  shall  be  called  or  charged,  before 
our  justices  of  our  supreme  court,  etc.  {or  before  McI.  P.,  county 
judge,  etc.,  or  otherwise  as  the  case  m,ay  he),  at  the  court- 
house in  ,  on  day  of 
,  18  ,  {or,  immediately  after  the  receipt  of  this 
writ),  to  do  and  to  receive  what  shall  then  and  there  be  con- 
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sidered  concerning  the  said  C.  D.      And  have  you  then  and 
there  this  writ. 

Witness,  P.  P.,  Esq.,  one  of  the  justices  of  our  supreme  court, 
this  day  of  ,  18    . 

C.  T.  B.,  Attorney.  .  By  order  of  the  court 

M.  W.,  GlerTc. 
Indorsement  thereon. 

Allowed  this  day  of  ,  18    ,  {or,  allowed  on  appli- 

cation of  the  attorney -general,  or,  district  attorney,  this 
day  of  ,  18    ). 

Or,  if  the  writ  is  directed  to  any  party  other  than  a  sheriff, 
coroner,  constable,  or  marshal,  and  the  charges  for  bringing 
up  the  prisoner  are  required  by  the  court  or  judge  to  be  paid  by 
the  petitioner,  then  add  to  the  allowance  the  following  :  And 
the  charges  for  bringing  up  such  prisoner,  amounting  to 
dollars,  are  hereby  required  to  be  paid  by  the  petitioner  on 
whose  application  this  writ  is  issued. 

{Signature  of  judge,  or  of  pre- 
siding judge  of  the  court  by  whom  issued.) 

Form  qf  bond  to  be  tendered  on  serving  writ  of  habeas  corpus. 

Know  all  men  by  these  presents.  That  I,  A.  B.,  manufacturer 
of  the  town  of  ,  in  the  county  of  ,  am  held  and  iirmly 

bound  unto  C.  D.,  sheriff  of  said  county,  in  the  penal  sum  of 
dollars  {double  the  amount  for  which  the  prisoner  is 
detained,  if  detained  for  any  specific  sum,  and  if  not,  then  for 
one  thousand  dollars),  to  be  paid  to  the  said  C.  D.,  or  to  his 
attorney,  executors,  administrators,  or  assigns,  for  the  payment 
of  which,  well  and  truly  to  be  made,  I  bind  myself,  my  heirs, 
executors,  and  administrators  firmly  by  these  presents.  Sealed 
with  my  seal,  and  dated  the  day  of  ,  18     . 

Whereas,  E.  F.  is  now  confined  as  a  prisoner  in  the  custody 
of  the  said  0.  D.,  sheriff,  as  aforesaid,  and  a  writ  of  habeas  cor- 
pus has  been  issued  by  the  supreme  court  {or,  by  McI.  F.,  Esq., 
county  judge  of  said  county),  to  inquire  into  the  cause  of  his 
detention,  directed  to  the  said  sheriff. 

Now,  therefore,  the  condition  of  this  obligation  is  such,  that 
if  the  said  A.  B.  shall  pay  to  the  said  sheriff  the  charges  for 
carrying  back  the  said  E.  F.,  if  he  shall  be  remanded  on  the 
said  habeas  corpus,  and  if  the  said  E.  F.  shall  not  escape  by  the 
way,  either  in  going  to  or  returning  from  the  court-house  in  the 
village  of  {or,  the  office  of  said  county  judge,  or  other  place 

where  the  prisoner  is  required  to  be  taken),  then  this  obligation 
to  be  void,  otherwise  to  remain  in  full  force  and  virtue. 

{Signature  and  seal). 
Sealed  and  delivered  ) 
-     in  presence  of       >■ 
D.  M.  j 
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Where  the  writ  is  sued  out  by  the  attorney-general  or  the  dis- 
trict attorney  this  bond  is  not  required  to  be  given.  See.  2  R.  S. 
574  (595),  §  79. 

Section  3.  Obedience  to  writ. 

a.  Duty  of  officer  having  charge  of  prisoner.  By  the  pro- 
visions of  the  Revised  Statutes  it  is  made  the  duty  of  every 
sheriff,  coroner,  constable  or  marshal,  upon  whom  a  writ  of 
habeas  corpus  shall  be  served,  whether  such  writ  be  directed  to 
him  or  not,  upon  payment  or  tender  of  the  charges  allowed  by 
law,  and  the  delivery  or  tender  of  the  bond  herein  prescribed,  to 
obey  and  return  such  writ  according  to  the  exigency  thereof. 
2  R.  S.  575  (596),  §  82.  And  it  is  the  duty  of  every  other  person 
upon  whom  such  writ  shall  be  served,  having  the  custody  of  the 
individual  for  whose  benefit  the  writ  is  issued,  to  obey  and 
execute  such  writ  according  to  the  command  thereof,  without 
requiring  any  bond  or  the  payment  of  any  charges,  unless  the 
payment  of  such  charges  shall  have  been  required  by  the  officer 
issuing  such  writ.  Id.  See  Martin  v.  Wood,  1  Wend.  132 ;  The 
People  V.  Stone,  10  Paige,  606. ;  see  preceding  article,  §  4. 

I.  Time  of  making  return.  As  to  the  time  when  the  return  is 
to  be  made,  see  preceding  article,  §  5. 

c.  Attachment  for  disobedience.  If  the  person  upon  whom 
due  service  of  the  writ  has  been  made  shall  refuse  or  neglect  to 
obey  the  same  by  producing  the  party  named  therein,  and 
making  a  full  and  explicit  return  thereto,  within  the  time 
required,  and  no  sufficient  excuse  shall  be  shown  for  such  refusal 
or  neglect,  it  is  made  the  duty  of  the  court  or  officer  before  whom 
the  writ  is  returnable,  upon  due  proof  of  the  service  thereof,  to 
forthwith  issue  an  attachment  against  such  person,  directed  to 
the  sheriff  of  any  county  within  the  State,  commanding  him 
forthwith  to  apprehend  such  person,  and  to  bring  him  immedi- 
ately before  such  court  or  officer  ;  and  on  such  person  being  so 
brought,  he  shall  be  committed  to  close  custody  in  the  jail  of  the 
county  in  which  such  court  or  officer  shall  be,  without  being 
allowed  the  liberties  thereof,  until  he  shall  make  return  to  such 
writ,  and  colnply  with  any  order  that  may  be  made  by  such 
court  or  officer  in  relation  to  the  person  for  whose  relief  the  writ 
was  issued.  2  R.  S.  566  (587),  §  34. 

If  the  sheriff  of  any  county  neglects  to  return  the  writ,  the 
attachment  may  be  directed  to  any  coroner  or  other  person,  to  be 
designated  therein,  who  shall  have  full  power  to  execute  it ;  and 
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sucli  sheriflF,  upon  being  brought  up,  may  be  committed  to  the 
jail  of  any  county  other  than  his  own.  Id.,  §  35. 

The  court  or  officer  issuing  the  attachment  may  also,  at  the 
same  time  or  afterward,  issue  a  precept,  to  the  same  sheriff  or 
other  person  to  whom  the  attachment  is  directed,  command- 
ing him  to  bring  forthwith  before  such  court  or  officer,  the  party 
for  whose  benefit  the  writ  of  habeas  corpus  has  been  allowed, 
who  shall  thereafter  remain  in  the  custody  of  such  sheriff  or 
person,  until  discharged,  baUed  or  remanded,  as  such  court  or 
officer  may  direct.  Id.,  §  36. 

In  the  execution  of  such  attachment  or  precept,  or  of  either 
of  theffij  the  sheriff  or  other  person  to  whom  they  shall  be 
directed,  may  call  to  his  aid  the  power  of  the  county,  as  in  other 
cases.  Id.,  §  37. 

Form,  of  attacliment  for  disobedience  to  writ. 
To  the  Sheriff  {or,  coroner)  of  the  county  of 

It  appearing  satisfactorily  to  me,  on  oath,  that  0.  Gr.,  to  whom 
a  writ  of  habeas  corpus  was  directed  and  delivered,  command- 
ing him  to  bring  before  me  C.  D.,  in  the  said  writ  named,  has 
neglected  (or,  refused)  to  obey  the  said  writ  according  to  the 
command  thereof,  by  not  producing  the  said  C.  D.  before  me, 
and  also  by  not  making  a  return  {or,  a  full  and  explicit  return) 
to  such  writ  within  the  time  limited  by  law  ;  and  no  sufficient 
excuse  having  been  shown  for  such  neglect  {or,  refusal). 

These  are,  therefore,  to  command  you,  in  the  name  of  the 
People  of  the  State  of  New  York,  forthwith  to  arrest  the  said 
O.  Gr.,  and  to  bring  him  immediately  before  me  at  my  office  in 
the  village  of  ,  in  the  said  county. 

Griven  under  my  hand  and  seal,  at  aforesaid,  on  the 

day  of  ,  18      . 

D.  M.,  Attorney. 

{Signature  and  seal  of  judge). 

Form  of  commitment  for  the  same. 
To  the  Sheriff  {or,  coroner)  of  the  county  of 

Whereas,  O.  G.  has  been  brought  before  me,  on  a  warrant 
issued  by  me,  stating  that  he,  the  said  O.  G.,  etc.  {reciting  the 
substance  of  the  warrant). 

And  whereas,  the  said  0.  G.  still  refuses  to  obey  the  said  writ 
of  habeas  corpus,  by  producing  the  body  of  the  said  C.  D.,  as 
therein  required,  and  by  not  making  a  return  {or,  a  full  and  ex- 
plicit return)  to  such  writ  of  habeas  corpus : 

These  are,  therefore,  to  command  you,  in  the  name  of  the 
People  of  the  State  of  New  York,  forthwith  to  convey  the  said 
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O.  G.  to  the  jail  of  said  county,  and  there  commit  Mm  to  close 
custody  in  such  jail,  without  being  allowed  the  liberties  thereof, 
there  to  remain  until  he  shall  make  return  to  the  writ  in  such 
warrant  mentioned,  and  also  comply  with  my  order  this  day 
made,  wherein  the  said  0.  Gr.  was  ordered,  etc.  {designating 
the  order  made  relative  to  the  person  for  whose  relief  the  writ 
issued). 

Griven  under  my  hand  and  seal,  at  ,  etc.,  the 

day  of  ,  18     . 

D.  M.,  Attorney. 

{Signature  and  seal  of  judge). 

Form,  of  -precept  to  bring  up  the  party  illegally  restrained  or 

confined. 

To  the  Sheriff  {or,  coroner)  of  the  county  of 

Whekeas,  a  writ  of  habeas  corpus  has  heretofore  been  issued  by 
me,  directed  to  O.  G.,  in  which  he,  the  said  O.  Gr.,  was  commanded 
to  have  the  body  of  C.  D.,  by  him  imprisoned  and  detained,  as  it 
was  said,  together  with  the  time  and  cause  of  such  imprisonment, 
and  which  writ  has  been  duly  served  upon  the  said  O.  G.;  and 
whereas,  the  said  O.  G.  has  neglected  {or  refused)  to  produce  the 
body  of  the  said  C  D.,  according  to  the  command  of  said  writ; 
and  for  which  neglect  {or  refusal)  an  attachment  has  been  issued 
against  the  said  0.  G., 

These  are,  therefore,  to  command  you,  in  the  name  of  the  Peo- 
ple of  the  State  of  New  York,  forthwith  to  bring  before  me  the 
said  C.  D.  at  my  oflace  in  the  viUage  of  ,  in  said  county. 

Given  under  my  hand  and  seal,  at,  etc.,  the  day  of 

,18     . 

D.  M.,  Attorney. 

{Signature  and  seal  of  judge.) 

d.  Proceedings  if  writ  evaded.  Any  one  having"  in  his  custody 
or  undep  his  power  any  person  who,  by  the  provisions  of  the 
statute,  would  be  entitled  to  a  writ  of  habeas  corpus  to  inquire 
into  the  cause  of  his  detention,  or  any  person  for  whose  relief  the 
writ  shall  have  been  duly  issued  pursuant  to  the  statute,  who 
with  intent  to  elude  the  service  of  such  wrif  or  to  avoid  the  effect 
thereof,  shall  transfer  such  prisoner  to  the  custody  or  place  him 
under  the  power  or  control  of  another,  or  conceal  him,  or  change 
the  place  of  his  confinement,  shall  be  deemed  guilty  of  a  misde- 
meanor. 2  R.  S.  572  (592,  593),  §§  61,  62.  And  every  person  who 
shall  knowingly  aid  or  assist  in  the  violation  of  these  provisions 
shall  be  deemed  guilty  of  a  misdemeanor.  Id.,  §  63.  And  upon 
conviction  thereof  shall  be  punished  by  fine  or  imprisonment  or 
both,  in  the  discretion  of  the  court  in  which  he  shall  be  convicted ; 
Vol.  v.— 67 


530  HABEAS  CORPUS. 


Proceedings  in  case  of  sickness  of  prisonei!  —  Form  and  contents  of  return. 

but  such  line  shall  not  exceed  one  thousand  dollars  nor  the 
imprisonment  six  months.    Id.,  §  64. 

e.  Proceedings  in  case  of  sickness  of  prisoner.  Whenever, 
from  the  sickness  or  infirmity  of  the  person  directed  to  be  pro- 
duced by  any  writ  of  habeas  corpus,  such  person  cannot,  with- 
out danger,  be  brought  before  the  court  or  officer  before  whom 
the  writ  is  made  returnable,  the  party  in  whose  custody  he  is, 
may  state  that  fact  in  his  return  to  the  writ,  verifying  the  same 
by  oath ;  and  if  such  court  or  officer  be  satisfied  of  the  truth  of 
such  allegation,  and  the  return  be  otherwise  sufficient,  they  shall 
proceed  to  decide  upon  such  return  and  to  dispose  of  the  matter 
in  the  same  manner  as  if  a  writ  of  certiorari  had  been  issued 
instead  of  such  writ  of  Jidbeas  corpibs.  2  R.  S.  569  (590),  §  49. 

AETICLE  VII. 

EETTJEK    OF    WRIT     AND    PBOCEEDINGS    THBKBON. 

Section  1.  Form  and  contents  of  return.  The  person  upon 
whom  the  writ  has  been  duly  served  is  required  to  make  a  return 
thereto  in  writing,  in  which  he  must  state  plainly  and  unequivo- 
cally, 

1.  Whether  he  have  or  have  not  the  party  in  his  custody,  or 
under  his  power  or  restraint. 

2.  If  he  have  the  party  in  his  custody  or  power,  or  under  his 
restraint,  the  authority  and  true  cause  of  such  imprisonment  or 
restraint,  setting  forth  the  same  at  large. 

3.  If  the  party  be  detained  by  virtue  of  any  writ,  warrant  or 
other  written  authority,  a  copy  thereof  shall  be  annexed  to  the 
return,  and  the  original  shall  be  produced  and  exhibited  on  the 
return  of  the  writ  to  the  court  or  officer  before  whom  the  same  is 
returnable. 

4.  If  the  person  upon  whom  such  writ  shall  have  been  served 
shall  have  had  the  party  in  his  power  or  custody,  or  under  his 
restraint,  at  any  time  prior  or  subsequent  to  the  date  of  the  writ, 
but  has  transferred  such  custody  or  restraint  to  another,  the 
return  shall  state,  particularly,  to  whom,  at  what  time,  for  what 
cause  and  by  what  authority  such  transfer  took  place.  2  R.  S. 
566  (586,  587),  §  32. 

The  return  must  be  signed  by  the  person  making  it,  and  must 
be  verified  by  his  oath,  unless  he  be  a  sworn  public  officer  and 
makes  his  return  in  his  official  capacity.  lb. 


HABEAS  CORPUS.  531 

Form  of  return  to  habeas  corpus. 

The  courts  look  with  a  watchful  eye  at  the  returns  to  writs  of 
Jiobeas  corpus,  and.  will  jealously  guard  against  any  attempt 
made  to  deviate  from  the  usual  form  of  the  return,  that  the  party 
had  not  the  person  in  his  possession,  custody  or  power.  Thus, 
when  the  return  was,  that  ' '  the  within-named  S.  S.  is  not  in  my, 
custody,"  it  was  held  to  be  an  evasive  return ;  and  that  the 
ofla.cer  to  excuse  himself  for  not  producing  the  body  of  the  pris- 
oner ought  to  have  returned  that  he  was  not  in  his  custody,  pos- 
session or  power.  Matter  of  Stacy,  10  Johns.  328.  See  Com- 
monweaWh  v.  Chandler,  11  Mass.  83 ;  The  King  v.  Winton,  5 
T.  R.  89  ;  3  Hill,  657,  note. 

As  to  the  form  of  the  return  in  case  of  the  sickness  or  infirmity 
of  the  prisoner,  see  ante,  page  530. 

A  sheriff's  return  of  commitment  to  a  writ  of  habeas  corpus 
should  be  construed  liberally.     The  People  v.  Nevins,  1  Hill,  154. 

'     Form  of  return  to  habeas  corpus. 

The  return  of  0.  G.,  sheriff  of  the  county  of  ,  to  the  writ 

of  habeas  corpus  hereto  annexed. 

In  obedience  to  the  writ  of  habeas  corpus  hereto  annexed,  I 
do  hereby  certify  and  return  to  the  supreme  court  {or,  other  court 
or  officer  allowing  the  writ) ;  *  that,  before  the  coming  of  the  said 
writ  to  me,  to  wit,  om  the        day  of  ,  18    ,  at  .  ,  the 

said  C.  D.,  mentioned  in  said  writ,  was  placed  in  my  custody  by 
virtue  of  an  execution  {or,  commitment)  issued,  etc.  {state  cause 
of  imprisonment),  a  copy  of  which  is  hereto  annexed  ;  and  that 
the  said  C.  D.  is  now  in  my  custody,  under  the  said  execution 
{or,  commitment). 

AH  which  I  certify,  and  I  have  here  the  body  of  the  said  C.  D., 
as  by  the  said  writ  I  am  commanded. 

Dated,  etc.  O.  G.,  Sheriff. 

Form  of  return,  denying  custody  of  alleged  prisoner. 

{After  the  *  in  preceding  form,  add) :  That,  neither  at  the 
time  of  the  allowance  of  said  writ,  nor  at  any  time  since,  was  the 
said  0.  D.  in  my  custody,  possession  or  power,  or  restrained  by 
me  of  his  liberty  ;  wherefore,  I  cannot  have  his  body  before  the 
said  court  {or  officer),  as  by  the  said  writ  I  am  commanded. 

O.  G.,  Sheriff. 

Form  of  verification,  where  the  person  making  the  return  is  not 

a  sworn  public  officer. 
{Venue.) 

O.  G.,  being  duly  sworn,  says  that  he  has  read  {or,  heard  read) 
the  foregoing  return  by  him  subscribed,  and  knows  the  contents 
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thereof ;  and  that  the  same  is  true  of  his  own  knowledge,  except 
as  to  the  matters  therein  stated  on  information  and  belief,  and  as 
to  those  matters  he  believes  it  to  be  true. 
Sworn  to,  etc.  {Signature.) 

Section  2.  Amendment  of  return.  The  court  may,  in  its 
discretion,  allow  an  amendment  of  the  return,  and  the  amend- 
ment may  be  either  in  form  or  substance  ;  but  this  must  be  at 
the  perU  of  the  person  who  makes  the  return,  in  the  same  man- 
ner as  if  the  return  were  originally  what  it  is  after,  the  amend- 
ment. Aworej^moMS,  10  Mod.  102;  3  Hill,657.  The  return  may  be 
amended  after  it  has  been  filed.  Case  of  Leonard  Watson,  9  A. 
&  E.  731  ;  though  this  was  formerly  doubted.  See  Eden' s  Case, 
2  M.  &  S.  226. 

The  court  cannot  ma^e  the  amendment,  but  merely  ^erm^  it 
to  be  done ;  the  actual  amendment  must  be  by  the  one  who  made 
the  defective  return.     3  Hill,  657,  note. 

Section  3.  Notice  to  parties  in  interest.  Where  it  appears 
from  the  return  to  the  writ,  that  the  party  named  therein  is  in 
custody  on  any  process,  under  which  any  other  person  has  an 
interest  in  continuing  his  imprisonment  or  restraint,  no  order 
shall  be  made  for  his  discharge,  until  it  shall  appear  that  the 
party  so  interested,  or  his  attorney,  if  he  have  one,  shall  have 
had  the  like  notice  of  the  time  and  place  at  which  such  writ  shall 
have  been  made  returnable,  as  is  required  to  be  given  of  special 
motions  in  the  supreme  court.    2  R.  S.  569  (589),  §  46. 

The  time  thus  required  is  at  least  eight  days  when  the  notice 
is  personally  served  (Code,  §  413),  or  double  that  time,  when  ser- 
vice of  the  notice  is  by  mail.  Id. ,  §  412.  Service  by  mail  may  be 
made  where  the  parties  interested  or  their  attorneys  reside  in 
different  places,  between  which  there  is  a  regular  communication 
by  mail  (id.,  §  410);  and  the  proper  mode  of  making  the  service 
in  such  case  is  to  inclose  the  notice  in  a  wrapper  addressed  to 
the  party  or  his  attorney,  on  whom  it  is  to  be  served  at  his  resi- 
dence, and  deposit  it  in  the  post-office,  paying  the  postage.  Id., 
§  411. 

The  party  interested  in  continuing  the  imprisonment  is  entitled 
to  notice,  without  regard  to  his  residence  {The  People  v.  Pelham, 
14  Wend.  48) ;  but  it  is  not  necessary  to  serve  with  such  notice  a 
copy  of  the  petition  or  other  paper  upon  which  the  writ  was 
granted.     Bx  parte  Beatty,  12  Wend.  229. 
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Form  of  notice  to  party  interested. 
To  A.  B.  {or,  to  B.  M.,Esq.,  attorney  for  A.  B.): 

Sir — Please  taTce  notice,  that  a  writ  of  liabeas  corpus  has  been ' 
issued  by  the  supreme  court  {or  other  court  or  officer,  as  may  he), 
to  inquire  into  the  cause  of  the  imprisonment  of  0.  D.,  now  con- 
fined in  the  jail  of  county,  under  a  *  process  in  which  you 
have,  or  claim  some  interest  ;*  and  that  the  said  writ  is  made 
returnable  before  the  said  court  {or,  officer),  at  the  court-house 
{or,  at  his  office),  in  the  village  of  ,  in  said  county,  on  the 
day  of  ,18  ,  at  o'  clock,  m.,  of  that  day. 
Dated,  etc.                   Yours,  etc., 

H.  E.  S.,  Attorney  for  O.  B. 

When  the  party  is  detained  upon  a  criminal  accusation,  notice 
is  to  be  given  to  the  district  attorney  of  the  county  where  the 
party  is  detained.  2  R.  S.  569  (590),  §  47.  The  form  of  the  notice 
in  such  case  is  the  same  as  that  given  above,  substituting  for  the 
words  between  the  **  the  words  "a  criminal  accusation." 

Notice  is  equally  important  in  many  cases  other  than  impris- 
onment by  process,  and  should  doubtless  be  required.  See  3 
Hill,  657,  note. 

Section  4.  Proceedings  on  return.  The  first  step  to  be  taken 
by  the  court  or  officer  before  whom  a  party  is  brought  on  a  writ 
of  habeas  corpus,  is  to  proceed  immediately  after  the  return  of 
the  writ  to  examine  into  the  facts  contained  in  such  return,  and 
into  the  cause  of  the  confinement  or  restraint^of  the  party,  whether 
it  shall  have  been  upon  commitment  for  any  criminal,  or  supposed 
criminal  matter  or  not.  2  E,.  S.  567  (588),  §38;  Squires'  Case, 
12  Abb.  38.  Illegal  imprisonment  or  restraint  being  the  founda- 
tion of  the  common  law  as  well  as  of  the  statutory  habeas  corpus, 
the  fact  of  such  illegal  restraint  must  be  admitted  or  proved  to 
exist  to  warrant  any  further  proceeding  on  the  writ.  People  v. 
Cooper,  1  Duer,  709;  S.  C,  11  N.  Y.  Leg.  Obs.  228. 

In  case  the  facts  set  forth  in  the  return  are  admitted,  or  not 
denied,  the  law  of  the  case  alone  is  to  be  inquired  into ;  and  the 
proceeding  is  the  same  as  if  the  return  were  formally  demurred 
to.  3  HUl,  658,  note ;  Bennac  v.  The  People,  4  Barb.  31 ;  In  the 
Matter  of  BaCosta,  1  Park.  129;  S.  C,  5  N.  Y.  Leg.  Obs.  294. 
But  the  party  brought  up  may  deny  any  of  the  material  facts 
set  forth  in  the  return,  or  allege-any  fact  to  show  either  that  the 
imprisonment  or  detention  is  unlawful,  or  that  he  is  entitled  to 
his  discharge ;  and  where  an  issue  is  thus  formed  the  court  or 
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officer  is  to  proceed  in  a  summary  way  to  hear  the  allegations 
and  the  proofs  of  the  parties,  and  to  dispose  of  the  party  brought 
up  as  the  justice  of  the  case  may  require.    2  R.  S.  569  (590),  §  48. 

"Where  the  return  states  that  the  party  is  detained  on  process, 
the  existence  and  validity  of  the  process  are  the  only  facts  upon 
which  issue  can  be  taken.  These  alone  are  the  "  material  facts  " 
within  the  provisions  of  the  statute  just  cited  ;  and  the  suffici- 
ency of  the  evidence  on  which  the  process  issued  cannot  be 
inquired  into.  See  3  Hill,  658,  note  30  ;  Bennac  v.  The  People, 
4  Barb.  31 ;  Matter  of  Lagrave,  45  How.  301. 

Section  5.  Custody  of  prisoner  pending  judgment.  Until  judg- 
ment be  given  upon  the  return,  the  court  or  officer  before  whom 
the  party  is  brought  may  either  commit  such  party  to  the  cus- 
tody of  the  sheriff  of  the  county  in  which  the  court  or  officer 
shall  be,  or  place  him  in  such  care  or  under  such  custody  as  his 
age  and  other  circumstances  may  require.  2  R.  S.  568  (589), 
§  45.  No  authority  is  hereby  given  to  the  officer  issuing  the 
writ  to  permit  the  prisoner  to  go  at  large  pending  the  decision 
of  the  case  upon  the  return ;  and  the  advice  of  "such  officer  to 
the  sheriff  to  permit  the  prisoner  to  go  at  large  will  not  justify 
an  escape.     The  People  v.  Stone,  10  Paige,  606. 

So  if,  pending  the  decision,  the  sheriff  voluntarily  suffers  the 
prisoner  to  go  at  large,  out  of  his  custody,  or  if  he  goes  with 
him  out  of  the  way  to  accommodate  him  and  answer  his  own 
purposes  and  not  in  the  accomplishment  of  the  legitimate  pur- 
poses of  the  writ,  it  is  an  escape  for  which  the  sheriff  is  liable.  lb. 

But  while  the  prisoner  is  out  on  the  habeas  corpus  the  sheriff 
is  not  bound  to  keep  him  always  in  sight,  or  to  watch  over  him 
with  the  same  strictness  as  before  ;-  and  where  the  prisoner,  of 
his  own  will,  goes  about  for  a  short  time,  on  his  own  business, 
and  out  of  view  of  the  sheriff,  it  is  not  an  escape.  Hassam  v. 
Oriffin,  18  Johns.  48.  See  Martin  v.  Wood,  7  Wend.  132 ; 
Wilckens  v.  Willet,  1  Keyes,  521. 

Section  6.  Discharge  of  prisoner. 

a.  When  prisoner  will  he  discharged.  The  only  authority 
possessed  by  an  officer,  acting  under  the  provisions  of  the  Revised 
Statutes  relating  to  habeas  corpus,  is  to  discharge  bail,  or 
remand  the  person  on  whose  behalf  the  writ  is  issued.  The 
People  V.  Cooper,  1  Duer,  709.  The  authority  to  discharge  such 
person  from  the  custody  or' restraint  under  which  he  is  held  ia 
required  to  be  exercised  by  such  officer,  when  no  legal  cause  is 
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shown  for  the  restraint,  or  for  the  continuance  thereof.    2  R.  S. 

567  (588),  §  39.  But  if  it  appear  on  the  return  that  the  prisoner 
is  in  ciistody  by  virtue  of  civil  process  from  any  court  legally 
constituted,  or  issued  by  any  officer  in  the  course  of  judicial  pro- 
ceedings before  him,  authorized  by  law,  such  prisoner  can  only 
be  discharged  in  one  of  the  following  cases  : 

1.  Where  the  jurisdiction  of  such  court  or  officer  has  been 
exceeded,  either  a,s  to  matter,  place,  sum  or  person ; 

2.  Where,  though  the  original  imprisonment  was  lawful,  yet, 
by  some  act,  omission  or  event,  which  has  taken  place  afterward, 
the  party  has  become  entitled  to  be  discharged  ; 

3.  Where  the  process  is  defective,  in  some  matter  of  substance 
required  by  law,  rendering  such  process  void ; 

4.  Where  the  process,  though  in  proper  form,  has  been  issued 
in  a  case  not  allowed  by  law  ; 

5.  Where  the  person  having  the  custody  of  the  prisoner  under 
such  process  is  not  the  person  empowered  by  law  to  detain 
him  ;  or, 

6.  Where  the  process  is  not  authorized  by  any  judgment,  order 
or  decree  of  any  court,  nor  by  any  provision  of  law.    2  R.  S. 

568  (588),  §  41. 

So,  although  the  process  be  valid,  if  the  party  be  illegally 
arrested  or  detained,  this  is  ground  for  discharge.  Thus,  the 
prisoner  was  discharged,  where  the  arrest  was  made  without  the 
territorial  jurisdiction  of  the  court.  See  3  Hill,  666,  note  39.  So, 
where  the  prisoner  was  carried  before  a  justice  of  the  peace 
residing  at  a  remote  distance,  when  other  justices  resided  nearer, 
before  one  of  whom  he  should  have  been  carried,  he  was  dis- 
charged.    Bx  parte  BeecMng,  6  Dowl.  &  Ryl.  209. 

Where  there  are  two  causes  of  imprisonment,  one  valid  and 
the  other  invalid,  the  court  may  discharge  as  to  the  invalid  cause, 
remanding  the  prisoner  as  to  the  other.  Ux  parte  Badgley,  7 
Cow.  472.  See  The  People  v.  Potter,  1  Park.  47 ;  S.  C,  4  N.  Y. 
Leg.  Obs.  177 ;  1  Edm.  206. 

When  it  is  alleged  that  the  prisoner  is  in  custody  by  virtue  of 
legal- process,  the  existence  of  the  process,  and  its  validity  upon 
its  face,  become  legitimate  subjects  of  inquiry,  but  there  can  be 
no  re-examination  on  habeas  corpus  of  any  matter  which  occurred 
anterior  to  the  judgment  and  warrant  of  commitment.  The  Mat- 
ter of  Baiter,  11  How.  418 ;  The  People  v.  Cananagh,  2  Abb.  84  ; 
S.  C,  2  Park.  650.    The  only  remedy  is  by  certiorari  or  writ  of 


536  HABEAS  CORPUS. 


Form  of  order  of  discharge  from  imprisonment  —  Effect  of  discharge. 

error.  lb.  And,  when  the  process  under  which  the  party  is 
imprisoned  is  valid  on  its  face,  it  will  be  deemed  prima  facie 
legal ;  and  upon  the  prisoner  is  cast  the  burden  of  impeaching 
its  validity,  by  showing  a  want  of  jurisdiction  in  the  magistrate 
or  court  where  it  emanated.  If  he  fail  in  thus  impeaching  it,  his 
body  is  to  be  remanded  to  custody.  Error,  irregularity  or  want 
of  form  is  no  objection,  nor  is  any  defect  which  may  be  amended 
or  remedied  by  farther  entry  or  motion.  3  Hill,  661 ,  note  31 ; 
People  V.  Nevins,  1  Hill,  154 ;  People  v.  Cassels,  5  id.  164 ; 
Matter  of  Bruni,  1  Barb.  187 ;  Matter  of  Hayward,  1  Sandf. 
701 ;  S.  C,  1  Code  R.  45. 

In  order  that  the  officer  may  be  enabled  to  remand  a  prisoner, 
who  is  detained  on  an  irregular  commitment,  the  testimony 
showing  the  guilt  of  the  prisoner  as  to  the  offense  charged,  must 
be  produced  on  the  return  of  the  writ,  or  at  the  hearing  thereon; 
and  it  is  too  late  to  present  the  requisite  testimony  on  a  subse- 
quent day,  when  the  judge  announces  his  decision  to  discharge 
the  prisoner.  Matter  of  Hayward,  1  Sandf.  701 ;  S.  C,  1  Code 
R.  45.     See  Matter  of  Hutter,  7  Abb.  JST.  S.  67. 

Form  of  order  of  discharge  from  imprisonment. 
To  the  Sheriff  of  the  County  of 

It  appearing  on  the  return  of  the  writ  of  habeas  corpus,  allowed 
by  me  {or,  by  this  court),  that  C.  D.  is  illegally  imprisoned  [or, 
detained)  by  you,  I  do,   therefore,   command  you  forthwith  to 
discharge  him  from  your  custody. 
Given  under  my  hand  and  seal  this        day  of  ,  18    . 

{Signature  and  seal  of  officer^ 

h.  Effect  of  discharge.  No  person  who  has  been  discharged 
by  the  order  of  any  court  or  officer,  upon  a  habeas  corpus,  issued 
pursuant  to  the  provisions  of  the  statute,  can  be  again  impris- 
oned, restrained  or  kept  in  custody  for  the  same  cause.  But  it 
will  not  be  deemed  the  same  cause, 

1.  If  such  person  shall  have  been  discharged  from  a  commit- 
ment on  a  criminal  charge,  and  be  afterward  committed  for  the 
same  offense,  by  the  legal  order  or  process  of  the  court  wherein 
he  shall  be  bound  by  recognizance  to  appear,  or  in  which  he 
shall  be  indicted  or  convicted  for  the  same  offense ;  or, 

2.  If,  after  a  discharge  for  defect  of  proof,  or  for  any  material 
defect  in  the  commitment,  in  a  criminal  case,  the  prisoner  be 


HABEAS  CORPUS.  537 

Penalty  for  re-committing  prisoner. 

again  arrested  on  suflBlcient  proof,  and  committed  by  legal  process 
for  the  same  offense  ;  or, 

3.  If,  in  a  civil  suit,  the  party  has  been  discharged  for  any  ille- 
gality in  the  judgment  or  process  (see  ante,  534,  letter  a  of  this 
section),  and  is  afterward  imprisoned  by  legal  process  for  the 
same  cause  of  action  ;   or, 

4.  If,  in  any  civil  suit,  he  shall  have  been  discharged  from  com- 
mitment on  mesne  process,  and  shall  be  afterward  committed 
on  execution  in  the  same  cause,  or  on  mesne  process  in  any  other 
cause  after  such  first  suit  shall  have  been  discontinued.  2  R.  S. 
571  (592),  §  59.  See  Matter  of  Hayward,  1  Code  R.  45 ;  S.  C,  1 
Sandf.  701 ;  Matter  of  Butter,  7  Abb.  K.  S.  67. 

A  discharge  of  a  prisoner  from  custody,  made  by  an  officer  on 
habeas  corpus,  is  to  be  regarded  as  valid  until  reversed,  pro- 
vided the  case  be  within  the  jurisdiction  of  such  officer  ;  but  if 
he  has  no  jurisdiction,  the  order  of  discharge  may  be  treated  as 
a  nullity.  Thus,  where  a  supreme  court  commissioner  after  a 
party  had  been  imprisoned  for  the  non-payment  of  a  fine,  granted 
a  habeas  corpus,  and  made  an  order  releasing  such  prisoner  from 
custody  on  the  ground  of  his  having  been  discharged  under  the 
bankrupt  law,  it  was  held  that  the  order  of  discharge  was  of  no 
effect,  and  that  the  court  which  imposed  the  fine  might  direct  a 
re-commitment.  The  People  v.  Spalding,  10  Paige,  284  ;  S.  C . 
affirmed,  7  Hill,  301 ;  4  How.  (U.  S.)  21.  See  Case  of  Tales, 
4  Johns.  317  ;  Yates  v.  Lansing,  5  id.  282 ;  S.  C,  9  id.  395 ; 
Cable  V.   Cooper,  15  id.  152. 

c.  Penalty  for  re-committing  prisoner.  Being  once  dis- 
charged, the  prisoner  is  protected  from  re-commitment  for  the 
same  cause  under  a  very  severe  penalty,  if  the  re-commitment  be 
with  knowledge.  Thus,  the  statute  prescribes,  that  if  any  per- 
son, either  solely  or  as  member  of  any  court,  or  in  the  execution 
of  any  order,  judgment  or  process,  shall  knowingly  re-commit, 
imprison  o.r  restrain  of  his  liberty,  or  cause  to  be  re-commltted, 
imprisoned  or  restrained  of  his  liberty  for  the  same  cause,  any 
person  so  discharged,  except  as  provided  by  statute  (2  R.  S.  571 
[592],  §  59),  or  shall  knowingly  aid  or  assist  therein,  he  shall  for- 
feit to  the  party  aggrieved  $1,250,  and  shall  also  be  deemed  guilty 
of  a  misdemeanor.  2  R.  S.  571  (592),  |  60. 

And  every  person  convicted  of  any  offense  under  the  provis- 
ions just  cited  is  made  liable  to  punishment  by  fine  or  imprison- 
ment, or  both,  in  the  discretion  of  the  court  in  which  the  convic- 
Voi.  v.— 68 
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tion  is  had ;  but  such  fine  cannot  exceed.  $1,000,  nor  such  impris- 
onment six  months.  2  R.  S.  572  (593),  §  64. 

Section  7.  When  prisoner  will  be  remanded.  It  is  the  duty 
of  the  court  or  oflBcer  to  forthwith  remand  the  imprisoned  party, 
when  it  appears  that  he  is  detained  in  custody,  either 

1.  By  virtue  of  process  issued  by  any  court  or  judge  of  the 
United  States,  in  a  case  where  such  court  or  judge  has  exclusive 
jurisdiction  ;  or, 

2.  By  virtue  of  the  final  judgment  or  decree  of  any  competent 
court  of  civil  or  criminal  jurisdiction,  or  of  any  execution  issued 
upon  such  judgment  or  decree  ;  or, 

3.  For  any  contempt  specially  or  plainly  charged  in  the  com. 
mitment,  by  some  court,  officer,  or  body,  having  authority  to 
commit  for  the  contempt  so  charged  ;  and, 

4.  That  the  time  during  which  such  party  may  be  legally 
detained  has  not  expired.     2  E,.  S.  567  (588);  §  40. 

So,  where  it  appears  that  the  party  has  been  legally  committed 
for  any  criminal  ofiense,  or  if  he  appear  by  the  testimony  offered 
vdth  the  return,  or  upon  the  hearing  thereof,  to  be  guilty  of  such 
an  offense,  although  the  commitment  be  irregular,  the  court  or 
officer  before  whom  such  party  shall  be  brought,  shall  remand 
him  forthwith,  if  the  case  be  not  bailable,  or  if  good  bail  be  not 
offered.  2  R.  S.  568  (589),  §  43.  See  Gorsline's  Case,  21  How. 
85  ;  S.  C,  10  Abb.  282  ;  People  v.  Richardson,  18  How.  92  ;  S. 
C,  4  Park.  656  ;  9  Abb.  393,  note.  And  when  aiiy  person,  com- 
mitted for  refusing  to  be  sworn,  or  to  answer,  in  cases  of  insol- 
vency, shaU  bring  a  writ  of  habeas  corpus,  he  shall  not  be 
discharged  by  reason  of  any  insufficiency  in  the  form  of  the 
warrant  of  commitment ;  but  the  court  or  officer  before  whom 
such  person  shall  be  brought,  shall  recommit  such  person,  unless 
it  shall  be  made  to  appear  that  he  has  answered  all  lawful  ques- 
tions put  to  him,  or  had  sufficient  reason  for  refusing  to  sign  the 
examination,  as  the  case  may  be,  or  unless  such  person  shall 
then  answer,  on  oath,  the  questions  so  put  to  him.  2.  R.  S.  44 
(45),  §  15. 

No  court  or  officer,  on  the  return  of  any  habeas  corpus,  has 
power  to  inquire  into  the  legality  or  justice  of  any  process, 
judgment,  decree,  or  execution,  specified  in  2  R.  S.  563  (584), 
§  22  ;  nor  into  the  justice  or  propriety  of  any  commitment  for  a 
contempt  made  by  any  court,  officer,  or  body,  according  to  law, 
and  charged  in  such  commitment  as  provided  in  the  statute.    2 
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E.  S.  567  (588),  §  40.  2  R.  S.  568  (589),  §  42.  See  The  People 
V.  Hicks,  15  Barb.  153,  163  ;  People  v.  Cassels,  5.  Hill,  164  ; 
Matter  of  Baker,  418.     See  ante,  534,  §  6,  a. 

It  lias  long  been  the  practice,  however,  on  commitments  by 
final  process  upon  summary  conviction,  to  examine  on  habeas 
corpus  the  record  of  conviction,  and  if  void  to  discharge  the 
prisoner.  In  re  Sweatman,  1  Cow.  144  ;  In  re  Phillips,  5  N. 
T.  Leg.  Obs.  130 ;  S.  C,  1  Park.  95  ;  Rex  v.  Elwell,  2  Str.  794 ; 
Pegina  v.  Chaney,  6  Dowl.  P.  C.  281  ;  People  v.  Martin,  1 
Park.  187  ;  S.  C,  7  N.  Y.  Leg.  Obs.  49.  And,  indeed,  final  pro- 
cess may,  in  all  cases,  be  impeached  by  showing  either  that  there 
is  no  judment,  decree,  conviction,  etc.,  or  that  the  judgment,  etc., 
was  absolutely  void.  Id.;  Ex  parte  Beatty,  12  Wend.  229; 
Riley's  CorSe,  2  Pick.  172.  See  People  v.  Raioson,  61  Barb.  619  ; 
The  People  v.  Willett,  15  How.  210  ;  S.  C,  6  Abb.  87  ;  26  Barb. 
78;  Matter  of  Divine,  11  Abb.  90  ;  S.  C,  5  Park.  62 ;  21  How. 

80. 

As  to  the  authority  of  the  State  courts  to  inquire  into  the  cause 
of  detention  when  the  commitment  is  made  by  direction  of  a 
judge  of  the  United  States  courts,  see  ante,  507,  art.  2,  §  3,  5,  of 
the  present  chapter ;  and  see  Matter  of  Hopson,  40  Barb.  34. 

Section  8.  When  prisoner  will  be  bailed.  Where  a  party  is 
brought  lip  on  habeas  corpus,  and  it  appears  that  he  has  been 
legally  committed  for  any  criminal  offense,  or  if  he  appear  by 
the  testimony  offered  with  the  return,  or  upon  the  hearing 
thereof,  to  be  guilty  of  such  an  offense,  although  the  commit- 
ment be  irregular,  the  court  or  officer  before  whom  such  party 
shall  be  brought  shall  proceed  to  let  such  party  to  bail,  if  the 
case  be  bailable  and  good  bail  be  offered  ;  or  if  not,  shall  forth- 
with remand  such  party.  2  E,.  S.  568  (589),  §  43. 

This  provision  is  held  to  be  applicable  only  to  a  case  where 
the  party  has  been  committed,  and  one  who  is  merely  held  under 
arrest  to  be  carried  to  the  county  where  he  is  to  be  committed, 
cannot  be  so  let  to  bail.  Matter  of  Gorsline,  21  How.  85  ;  S.C, 
10  Abb.  282. 

The  case  intended  by  the  statute  is  one  only  that  improperly 
bailable.  People  v.  Qhapman,  30  How.  202.  And  the  court  or 
officer  will,  in  all  cases,  exercise  discretionary  power,  and  admit 
to  bail  when  from  the  testimony  under  which  the  accused  is  held 
it  is  doubtful  whether  he  is  innocent  or  guilty— in  other  words, 
when,  upon  an  examination  of  the  testimony,  the  presumption 
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of  guilt  is  not  strong.  And.  the  court  or  officer  is  particularly 
caUed  upon  to  bail  in  all  cases  where  the  presumptions  are 
decidedly  in  favor  of  the  innocence  of  the  accused.  Ex  parte 
Tayloe,  5  Cow.  39  ;  People  v.  Van  Some,  8  Barb.  158  ;  People 
V.  Balcer,  10  How.  567 ;  People  v.  Beigler,  3  Park.  316 :  People 
V.  Perry,  8  Abb.  N.  S.  28  ;  People  v.  Goodwin,  5  City  Hall 
Eecorder,  11. 

This  power  to  bail  may  be  exercised  either  before  or  after 
indictment ;  but  generally  speaking,  bail  will  be  refused  after 
indictment,  in  any  case  where  the  punishment  is  death,  or  a 
degrading  imprisonment,  because  the  indictment  makes  a  strong 
presumption  of  guilt,  and  experience  teaches  that  in  such  cases 
the  accused  will  attempt  to  elude  the  demands  of  justice.  People 
V.  Perry,  8  Abb.  IST.  S.  27.  See  3  Hill,  667,  668,  notes  43,  44 ; 
and  see  cases  cited  above. 

Although  after  conviction  and  sentence,  the  claims  of  the  party 
to  be  let.  to  bail  are  further  diminished,  yet,  even  then,  if  it 
appears  that  his  conviction  was  unjust,  or  there  is  serious  doubt 
of  his  guilt,  his  application  for  bail  may  be  granted.  The  People 
V.  Folmsiee,  60  Barb.  480 ;  The  People  v.  Lohman,  2  id.  450 ; 
People  V.  Pestell,  3  How.  251. 

The  action  of  a  committing  magistrate  or  court,  on  the  ques- 
tion of  admitting  to  baU,  may  properly  be  made  the  subject  of 
review  by  an  appellate  jurisdiction,  but  is  final  as  to  other  magis- 
trates or  courts  of  coordinate  or  concurrent  authority  on  the 
same  question.  People  v.  Cunningham,  3  Park.  531  ;  reversing 
S.  C,  id.  520.  The  decision  in  such  case  does  not,  however,  pre- 
clude a  new  application  for  a  discharge  on  offering  other  bail, 
where  bail  has  been  refused  on  account  of  its  insufficiency.  lb. 

In  case  the  party  is  not  entitled  to  his  discharge,  and  he  be 
not  bailed,  the  court  or  officer  is  required  to  remand  him  to  the 
custody,  or  place  him.  under  the  restraint,  from  which  he  was 
taken,  if  the  person  under  whose  custody  or  restraint  he  was,  be 
legally  entitled  thereto  ;  if  not  so  entitled,  then  he  must  be  com- 
mitted by  the  court  or  officer,  to  the  custody  of  such  officer  or 
person  as  by  law  is  entitled  thereto.     2  K.  S.  568  (589),  §  44. 

Section  9.  Custody  and  disposition  of  Infants.  See  ante, 
506,  art  2,  §  3,  5,  of  this  chapter. 

As  between  a  husband  and  wife,  the  claim  of  the  former  to 
the  custody  of  their  infant  children  is,  in  general,  paramount, 
and  will  be  enforced.     The  People  v.  BrooTcs,  35  Barb.  35  ;  The 
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Pto:ple  V.  CTiegaray,  18  Wend.  637  ;    The  People  v. •,  19 

id.  16  ;  The  People  v.  Mercein,  3  Hill,  399  ;  The  People  v. 
Olmstead,  27  Barb.  9.  See  2  Kent's  Comm.  194.  But  this  claim 
may  be  forfeited  by  misconduct,  or  lost  by  disqualification,  and 
it  may  be  suspended  by  reason  of  the  tender  age  of  the  child, 
and  its  welfare  requiring  that  it  be  with  'the  mother.  A  strong 
case  must,  however,  exist  to  warrant  the  depriving  of  the  husband 
of  this  right,  even  for  a  limited  period.  See  cases  cited  above ; 
and  see  The  People  v.  Humphreys,  24  Barb.  521 ;  In  the  Matter 
of  Ouneen,  17  How.  516  ;  In  the  Matter  of  Holmes,  19  id.  329. 

As  against  the  mother  of  a  bastard  child,  however,  the  puta- 
tive father  has  no  legal  right  to  its  custody.  The,  mother,  as  its 
natiTral  guardian,  is  bound  to  maintain  it,  and  is  entitled  to  the 
control  of  it.  But  whether  or  not  it  will  be  delivered  over,  on 
application  of  the  mother,  rests  in  the  discretion  of  the  court ; 
and,  in  the  exercise  of  this  discretion,  the  court  will  be  guided 
by  the  true  interests  of  the  infant,  in  respect  to  its  nurture,  edu- 
cation, sex  and  associations.  See  The  People  v.  Kling,  6  Barb. 
366  ;  The  People  v.  Erhert,  Yl  Abb.  395,  and  notes  ;  The  People 
V.  Gates,  39  How.  74;  S.  C,  57  Barb.  291  ;  Bohalina  v.  Arm- 
strong, 15  id.  247;  People  v.  Mitchell,  44  id.  245;  Matter  of 
Boyle,  Clarke's  Ch.  154. 

The  court  will  not  always  and  of  course  interfere  and  take  the 
child  from  the  possession  of  a  third  person,  and  deliver  it  over  to 
the  father,  against  the  will  of  the  child  ;  but  will  consult  the 
inclination  of  the  latter,  when  of  sufficiently  mature  age  to  judge 
for  itself,  and  will  interfere  so  far  as  to  permit  it  to  go  where  it 
pleases,  when  its  wishes  lead  to  no  improper  custody.  The  Peo- 
ple V.  Pillow,  6  N.  Y.  Leg.  Obs.  106  ;  Matter  of  McBowles,  8 
Johns.  328  ;  People  v.  JSrbert,  17  Abb.  395,  and  notes. 

Where  the  infant  is  of  too  tender  years  to  make  a  choice  for 
itself,  the  court  or  officer  will  determine  for  it,  and  must  see  that 
it  is  delivered  to  its  designated  custodian.  People  v.  Wilcox,  22 
Barb.  178;  S.  C.  affirmed,  14  N.  Y.  (4  Kern.)  575 ;  Matter  of 
Waldron,  13  Johns.  418. 

Where  any  husband  and  wife  are  living  in  a  state  of  separa- 
tion, without  being  divorced,  and  have  any  minor  child  of  the 
marriage,  the  wife,  if  an  inhabitant  of  this  State,  may  apply  to 
the  supreme  court  for  a  habeas  corpus,  to  have  such  child 
brought  before  it  (2  R.  S.  148  [155],  §  1)  ;  and,  on  the  return  of 
the  writ,  the  court,  on  due  consideration,  may  award  the  charge 
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and  custody  of  the  child  brought  before  it  to  the  mother,  for 
such  ti;ne,  under  such  regulations  and  restrictions,  and  with  such 
provisions  and  directions,  as  the  case  may  require.  Id.,  149 
(155),  §  2.  At  any  time  after  the  making  of  the  order,  the  court 
may  annul,  vary  or  modify  it.  Id.,  §  3. 

The  application  for  the  writ  in  this  case  is  addressed  to  the  dis- 
cretion of  the  court ;  and  a  full  disclosure  of  all  the  facts  and 
circumstances  in  relation  to  the  ability  of  both  parents  to  provide 
for  the  child  will  be  required  before  allowing  the  writ.  The  Peo- 
ple V.  GJiegaray,  18  Wend.  637  ;  TTie  People  v.  Manley,  2  How. 
61  ;  The  People  v.  Mercein,  8  Paige,  47.  Application  must  be 
made  to  the  supreme  court  alone.  Neither  a  justice  of  that  court 
or  a  county  judge  is  invested  with  the  power  to  grant  the  writ  in 
such  case.     The  People  v.  Humphreys,  24  Barb.  521. 

It  seems  that  the  above  provision  of  the  statijte  has  no  appli- 
cation where  the  wife  withdraws  from  the  protection  of  the  hus- 
band, and  lives  separate  from  him,  without  any  reasonable 
excuse  ;  because  the  separation  would  then  be  unauthorized,  and 
in  violation  of  the  law  of  the  land.  The  design  of  the  statute  is 
said  to  be  to  remove  the  difficulty  that  existed  at  common  law, 
in  denying  or  restraining  the  authority  of  the  father  in  the  case 
of  an  authorized  separation,  such  as  for  ill  usage,  or  by  consent, 
where  no  ground  existed  for  impeaching  that  authority  upon 
common-law  principles.     The  People  v. ,  19  Wend.  16. 

As  regards  the  custody  of  infants,  it  is  further  provided  by 
statute,  that,  where  the  husband  or  wife  has  attached  himself  or 
herself  to  the  society  of  Shakers,  and  detains  a  child  of  the  mar- 
riage between  them,  the  husband  or  wife,  on  application  to  a 
justice  of  the  supreme  court,  may  have  the  writ  of  habeas  corpus 
to  bring  such  child  before  the  oiRcer  issuing  it.  2  R.  S.  149 
(155),  §  4.  And,  when  the  child  is  so  brought  before  the  officer, 
he  may  award  the  charge  and  custody  of  it  to  that  parent  who 
has  not  joined  the  society  of  Shakers,  for  such  time,  under  such 
regulations,  and  with  such  provisions  and  directions,  as  he  ^eems 
proper.  Such  order  may,  at  any  time,  on  sufficient  cause  shown, 
be  annulled,  varied  or  modified  by  the  officer  who  made  it ;  or, 
in  case  of  his  being  absent,  or  not  exercising  the  duties  of  the 
office,  then  by  any  other  officer  who  might  originally  have  made 
the  order.  Id.,  §  6.  And  see  further  provisions  bearing  on  the 
same  subject.  Id.,  §  5;  2  R.  S.  149  (156),  §  7. 

The  legislature  does  not,  however,  forbid  the  binding  of  infants 
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to  the  society  of  Shakers,  and  the  courts  will  refuse  to  recognize 
the  peculiarities  of  the  faith  and  practice  of  the  society  as  good 
ground  for  taking  from  them  the  custody  of  infants  bound  to 
them  under  forms  of  law  and  with  the  consent  of  the  proper 
authorities.  PeopleY.  Pillow,  1  Sandf.  672  ;  S.  C,  6  N.  Y.  Leg. 
Obs.  106  ;  Matter  of  McDowles,  8  Johns.  328 ;  People  v.  Gates, 
43  N.  Y.  (4  Hand)  40. 

The  proper  proceedings  to  be  adopted  under  the  statutory  pro- 
visions relating  to  the  custody  of  infants,  on  the  return  to  the 
writ,  are  those  prescribed  on  the  retui-n  in  cases  of  illegal  re- 
straint or  imprisonment,  so  far  as  they  shall  be  applicable.  See 
2  R.  S.  569  (590),  §  48 ;  id.  675  (596),  %m;The  People  v.  Qhegaray, 
18  Wend.  637.     See  ante,  509,  510,  §  4. 

It  is  proper,  on  the  dismissal  of  a  writ  of  habeas  corpus  issued 
on  the  relation  of  a  parent  to  obtain  custody  of  her  children,  to 
remand  the  children  to  the  custody  in  which  they  were  found  ; 
and  the  direction  to  remand  may  properly  be  inserted  in  the 
order  of  dismissal,  even  when  it  is  entered  upon  a  consent  which 
contains  no  provision  as  to  remanding.  Matter  of  Vide,  44 
How.  14. 

On  a  proceeding  by  a  husband  against  the  wife,  or  the  wife 
against  the  husband  to  obtain  the  custody  of  an  infant  child  of 
the  marriage,  the  wife  or  husband  may  be  received  as  a  witness 
to  testify  for  or  against  the  application.  Laws  of  1867,  ch.  887, 
page  2221.  See  People  v.  Mercein,  8  Paige,  47 ;  People  v. 
Ohegaray,  18  Wend.  637. 

Section  10.  Conclusiveuess  of  an  adjudication  on  habeas  corpus. 
It  is  well  settled,  that  the  principle  of  res  a^judicata  is  appli- 
cable to  proceedings  upon  habeas  corpus.  See  Mercein  v.  The 
People,  25  Wend.  64  ;  Matter  of  Da  Costa,  5  'N.  Y.  Leg.  Obs. 
294  ;  S.  C,  1  Park.  138  ;  People  v.  Burtnett,  13  Abb.  8  ;  S.  C,  5 
Park.  113  ;  People  v.  Orser,  12  How.  550  ;  Matter  of  Thomas,  10 
Abb.  N.  S.  114.  And  the  rule  is  stated  to  be,  that  the  adjudica- 
tion of  a  court  or  officer  having  power  to  issue  and  decide  upon 
a  writ  of  habeas  corpus,  may  be  set  up  as  res  adjudicata  upon 
any  subsequent  writ  of  habeas  corpus,  and  is  conclusive  upon 
the  same  parties,  when  the  subject-matter  is  the  same,  and  there 
are  no  new  facts.  Matter  of  Da  Costa,  1  Park.  129  ;  S.  C,  5  JST. 
Y.  Leg.  Obs.  294. 

The  parties  are  held  to  be  the  same,  where  the  writ  is  issued 
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on  behalf  of  the  same  person,  against  the  same  respondent, 
although  the  relators  are  different.  lb. 

ARTICLE  VIII. 

REVIEW  OF  PROCEEDIlirffS  ON  HABEAS  CORPUS. 

Section  1.  Removal  of  proceedings  into  supreme  court.    In 

order  to  prevent  abuses  of  the  habeas  corpus  among  the  number 
of  officers  holding  such  full  powers  under  the  writ,  the  statute 
provides  that  all  proceedings  of  this  kind,  commenced  before  any 
officer,  may  be  removed  by  certiorari  into  the  supreme  court,  to 
be  there  examined  and  corrected.  2  R.  S.  573  (593),  §  69.  But 
the  review  here  provided,  like  all  other  cases  of  review  upon 
error,  must  be  confined  to  matters  of  law.  If  there  has  been  no 
error  in  law,  the  proceedings  cannot  be  corrected,  however 
improperly  the  tribunal  below  may  have  exercised  its  power. 
United  States  v.  Wyngall,  5  Hill,  16  ;  Tke  People  v.  Kling,  6 
Barb.  366. 

The  court,  in  its  review,  is  not,  however,  limited,  as  upon  a 
mere  common-law  certiorari^  to  the  single  question  of  jurisdic- 
tion ;  but  the  statute  contemplates  a  review  upon  the  merits, 
when  the  proceedings  have  been  removed,  so  far  as  the  legal 
rights  of  the  parties  are  involved  ;  and,  if  any  error  has  happened 
in  respect  to  such  legal  rights,  that  they  should  be  corrected. 
The  People  v.  Kling,  6  Barb.  366  ;  People  v.  Humphreys,  24: 
id.  521. 

A  certiorari  dqps  not  lie  to  review  proceedings  on  a  habeas 
corpus  until  after  a  final  determination  of  the  case.  2  R.  S.  573 
(593),  §  69.  And  no  such  certiorari  shall  be  issued,  unless  the 
same  be  allowed  by  a  justice  of  the  supreme  court.  lb.  See 
People  V.  Kelly,  35  Barb.  444  ;  S.  C,  13  Abb.  405.  But  see  Laws 
of  1847,  ch.  280,  §  17,  by  which  it  appears  that  the  allowance 
may  be  made  by  a  judge  of  the  court  of  appeals,  or  by  a  county 
judge,  or  officer  elected  to  perform  the  duties  of  a  county  judge. 

The  statute  makes  no  provision  for  a  review  of  the  evidence 
given  on  the  hearing  below.  United  States  v.  Wyngall,  5  Hill, 
16.  'Not  can  the  question,  whether  the  officer  exercised  his  dis- 
cretion wisely  or  not,  be  reviewed  upon  certiorari.  People  v. 
Kling,  6  Barb.  366.  See  3  Hill,  676,  note  54 ;  The  People  v. 
Mayer,  16  Barb.  362. 


HABEAS  CORPUS.  545 

Review  by  court  of  appeals — Fixing  bail. 

Where  it  is  desired,  in  behalf  of  the  people,  to  procure  a  cer- 
tiorari, to  be  issued  to  remove  into  the  supreme  court  proceed- 
ings commenced  by  habeas  corpus,  the  district  attorney  is  the 
proper  person  to  act  as  their  attorney  in  the  matter.  People  v. 
Hicks,  15  Barb.  153. 

Where  the  proceeding  upon  habeas  corpus  is  had  before  a 
judge  as  an  officer,  and  not  as  a  court,  a  certiorari  to  review  the 
proceedings  is  properly  directed  to  him.  People  v.  Kelly,  13 
Abb.  405  ;  S.  C,  35  Barb.  444.  It  is  regular  to  make  the  certiorari 
returnable  at  a  general  term ;  but  it  is  improper  to  make  it 
returnable  in  a  different  district  from  that  in  which  the  proceed- 
ings on  the  habeas  corpus  were  held.    lb. 

By  the  provisions  of  a  rule  of  the  supreme  court,  every  case 
on  certiorari  to  subordinate  courts,  tribunals  or  magistrates, 
may  be  brought  to  a  hearing  by  either  party,  upon  the  usual 
notice  of  argument,  and  shall  be  placed  on  the  preferred  calen- 
dar on  filing  a  proper  note  of  issue.     Rule  53. 

Section  2.  Review  by  court  of  appeals.  After  a  final  deter- 
mination made  by  the  supreme  court  upon  any  writ  of  habeas 
corpus,  issued  for  the  relief  of  any  prisoner,  such  prisoner,  if 
Ms  discharge  be  refused,  may  prosecute  his  writ  of  error  there- 
upon, to  the  court  of  appeals.  If  such  prisoner  shall  have  been 
discharged,  the  attorney-general,  if  the  commitment  was  upon 
some  criminal  accusation,  and  the  party  aggrieved,  if  such 
prisoner  was  detained  in  any  civil  suit,  may  in  like  manner 
prosecute  their  writ  of  error  to  the  said  court.  2  R.  S.  573  (594), 
§70. 

The  court  of  appeals,  when  any  such  writ  of  error  shall  be 
brought,  shall  have  power  to  make  such  orders,  and  to  issue  all 
such  writs,  as  may  be  necessary,  for  the  discharge  or  re-commit- 
ment of  such  prisoner,  according  to  the  judgment  which  shall 
be  given  by  such  court ;  and  generally,  to  carry  such  judgment 
into  full  eflfect .     Id.,  §  71 ;  Laws  of  1847,  ch.  280,  §  8. 

It  was  formerly  questioned,  whether  a  writ  of  error  would  in 
any  case  lie  to  remove  a  judgment  on  habeas  corpus  rendered  by 
a  state  court,  to  the  supreme  court  of  the  United  States.  See 
Holmes  v.  Jennison,  14  Pet.  540.  This  question  has  been  settled 
affirmatively  iii  AbeVman  v.  Booth,  21  How.  (U.  S.)  506. 

Section  3.  Fixing  ball.    A  recent  amendment  of  the  article 
of  the  Revised  Statutes  relating  to  Jiabeas  corpus,  provides,  that 
whenever  any  proceedings  commenced  under  such  article  shall 
Vol.  Y.  — 69 
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be  removed  by  the  prisoner  jnto  the  supreme  court,  to  be  there 
examiued  and  corrected,  or  whenever  any  prisoner  shall  appeal 
to  the  court  of  appeals  from  any  decision  refusing  his  discharge, 
and  the  offense  with  which  such  prisoner  stands  charged  is  one 
for  which  such  prisoner  may  be  admitted  to  bail  by  the  laws  of 
this  State,  the  court  or  officer  so  refusing  such  discharge  shall, 
on  the  demand  of  such  prisoner,  or  his  counsel,  at  any  time  after 
the  time  of  rendering  its  decision,  fix  the  amount  in  which  such 
prisoner  may  be  admitted  to  bail. 

And  thereupon,  if  such  prisoner  shaU  serve  on  such  officer,  or 
on  the  clerk  of  such  court,  and  on  the  district  attorney  of  the 
county  in  which  such  proceedings  are  had,  a  notice  of  his  inten- 
tion to  remove  said  proceedings  into  the  supreme  court,  to  be 
examined  and  corrected,  or  of  his  appeal  to  the  court  of  appeals, 
as  the  case  may  be,  and  enter  into  recognizance  in  the  amount  so 
fixed  in  manner  and  form,  and  with  such  surety  or  sureties,  as 
shall  be  approved  by  such  officer  or  court,  or  by  a  justice  of  the 
supreme  court,  or  the  county  judge  of  the  county  in  which  such 
proceedings  shall  be  had,  conditioned  that  the  said  prisoner  will 
appear  at  a  time  and  place  to  be  stated  in  such  i^cognizance,  to 
abide  by  and  perform  the  judgment  or  order  of  the  court  into 
which  said  proceedings  may  have  been  removed,  in  case  the  pro- 
ceedings so  removed  are  intended. to  be  removed,  shall  be  affirmed 
by  the  supreme  court  or  the  court  of  appeals,  then  such  prisoner 
shall  be  discharged  from  custody  until  the  said  supreme  court 
shall  hear  and  decide  the  matters  so  removed  into  it,  or  until  the 
court  of  appeals  shall  hear  and  decide  such  appeal,  or  until  such 
proceedings  or  appeal  be  dismissed ;  and  such  prisoner  shaU 
remain  in  the  custody  of  the  sheriff  of  the  county  in  which  he 
may  then  be  until  he  give  bail  as  aforesaid ;  or,  if  he  do  not  give 
bail,  then  until  the  supreme  court  or  the  court  of  appeals  shall 
hear  and  decide  the  matters  so  removed  into  it,  or  the  appeal  so 
to  be  taken,  or  until  said  proceedings  or  appeal  shall  be  dis- 
missed.    Laws  of  1873,  ch.  663,  p.  1033. 

ARTICLE  IX. 

MISCELLANEOUS  PROVISIONS. 

Section  1.  How  far  the  common-law  proceedings  are  abrogated. 

The  provisions  of  the  common  law  in  regard  to  the  writ  of  habeas 
corpus  have  been  abrogated,  except  so  much  and  such  parts 
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thereof  as  may  be  necessary  to  carry  into  full  eflfect  the  provisions 
of  the  Revised  Statutes  relating  to  the  subject ;  and  the  authority 
of  ■  courts  and  officers  to  award  the  writ,  or  to  proceed  thereon, 
by  the  common  law,  is  required  to  be  exercised  in  conformity  to 
the  provisions  of  the  Revised  Statutes,  in  all  cases  therein  pro- 
vided for.     See  2  R. '  S.  573  (594),  §  73. 

The  courts  sometimes  hold  that  common-law  remedies  are  not 
abolished  by  the  enactment  of  statutory  provisions ;  hence,  the 
above  section  was  proposed  with  a  view  to  cut  off  all  pretext  for 
resorting  to  the  inadequate  common-law  remedy  of  habeas  cor- 
pus, and  to  insure  a  compliance  with  the  statute.  It  was  con- 
ceived that  nothing  should  be  left  to  implication  in  such  a  case. 
See  Remsers'  Notes,  3  R.  S.  785,  2d  ed. 

Section  2.  Application  of  the  procedure  pointed  out.  The  sev- 
eral provisions  of  the  Revised  Statutes  contained  in  the  title 
relating  to  habeas  corpus  are  to  be  construed  to  apply,  so  far  as 
they  may  be  applicable,  and  except  where  otherwise  provided, 
to  every  writ  of  habeas  corpus  authorized  to  be  issued  by  any 
statute  of  this  State.  2  R.  S.  675  (596),  §  86.  See  special  pro- 
visions applicable  to  the  city  of  JS"ew  York.  Laws  of  1844,  p. 
475,  §  4. 


CHAPTER  IV- 

MANDAMUS. 
ARTICLE  I, 

HISTOKT,  OKiaiN  AISTD  JfATUBE  OF  THE  EBMEDT. 

Section  1.  History  and  origin.  To  attempt  to  trace  the  early 
history  of  this  now  powerful  and  important  judicial  proceeding 
would  be  a  fruitless  and  useless  task.  Its  origin  and  early  appli- 
cation are  involved  in  the  mists  enwrapping  so  many  of  those  other 
remedies  which  are  now  the  glory  of  English  law  and  the  prop 
of  English  institutions.  It  may  be  sufficient  simply  to  observe 
that,  while  some  have  supposed  mandamus  to  be  of  no  earlier 
origin  than  the  time  of  James  the  First,  and  to  have  been  first 
employed  in  Bagg's  case  (13th  year  of  James  I,  Coke's  Rep., 
Part  XI,  93  b.),  others  have  found  for  it  a  biilh  of  far  greater 
antiquity  in  the  comparatively  rude  and  unlettered  tribunals  of 
the  first  Edward.  Bac.  Abr.,  sub-tit.  Mandamus  A,  and  cases 
there  cited.  Those  who  claim  for  it  this  ancient  origin  base  their 
argument  on  clauses  contained  in  the  Magna  Charta  (cap.  29) ; 
thus  tracing  the  growth  of  this  powerful  tree  from  the  germ  which 
the  liberty -loving  barons  of  England  compelled  the  tyrannical 
Plantagenet  to  sow  in  the  garden  of  English  jurisprudence.  See 
Queen  v.  Heathcote,  10  Mod.  48,  53. 

Yet,  the  application  of  the  writ  in  those  early  days  was  by  no 
means  settled  in  fixed  and  rigid  principles.  The  grounds  upon 
which  it  would  be  granted  or  withheld  were  never  explicitly 
stated.  But,  in  more  modern  times,  and  especially  within  the 
last  two  hundred  years,  mandamus  has  become  a  writ  of  high 
prerogative  and  extensive  application,  and  has  been  liberally 
interposed  for  the  benefit  of  the  citizen,  and  for  the  advancement 
of  justice.  Fish  v.  Weatherwax,  2  Johns.  Cas.  215, 317,  noteb,  §  1. 
A  statute,  passed  in  the  reign  of  Queen  Anne  (9th  Anne,  ch.  20), 
arranged  in  some  systematic  shape  the  rather  desultory  and  con- 
fused principles  upon  the  subject  of  mandamus,  authorized  plead- 
ings subsequent  to  a  return,  prescribed  damages  and  costs,  and 
allowed  the  issuing  of  a  peremptory  writ,  without  the  former  cus- 
tomary delay.     This  statute  related  to  officers,  but  subsequent 
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parliamentary  enactments  extended  its  provisions  to  other  cases. 
Upon  these  statutes  our.  own  is  based.  People  v.  Supermsors  of 
Richmond,  28  N.  Y.  (1  Tiff.)  112,  114.  See  QlarTc  v.  Miller,  47 
Barb.  38  ;  S.  C.  affirmed,  54  N.  Y.  (9  Sick.)  528. 

Section  2.  Nature  of  the  writ.  The  definition  of  this  writ  by 
Sir  William  Blackstone  is,  perhaps,  more  comprehensive  than 
any  which  has  been  given  by  other  law  writers.  He  describes  it 
as  "in  general,  a  command,  issuing  in  the  king's  name,  from 
the  court  of  king' s  bench,  and  directed  to  any  person,  corpora- 
tion or  inferior  court  of  judicature  within  the  king's  dominions, 
requiring  them  to  do  some  particular  thing  therein  specified, 
which  appertains  to  their  office  and  duty,  and  which  the  court 
of  king'  8  bench  has  previously  determined,  or,  at  least,  supposes, 
to  be  consonant  to  right  and  justice.  It  is  a  high  prerogative 
writ,  of  a  most  extensively  remedial  nature,  and  may  be  issued, 
in  some  cases,  where  the  injured  party  has  also  another  more 
tedious  method  of  redress,  as  in  the  case  of  admission  or  restitu- 
tion to  an  office  ;  but  it  issues  in  all  cases  where  a  party  hath  a 
right  to  have  any  thing  done,  and  hath  no  other  specific  means 
of  compelling  its  performance."  3  Bl.  Com.  110 ;  3  Broom  & 
Had.  Com.  391,  4£6,  457. 

It  is  termed  a  prerogative  writ  in  England,  because  it  is  issued 
by  the  authority  of  the  sovereign,  who  is  the  fountain  of  justice. 
It  is  transferred  to  the  king's  or  queen's  bench,  to  prevent  dis- 
order from  "a  failure  of  justice  and  defect  of  police,"  when  the 
law  has  established  no  specific  remedy,  and  where,  in  justice  and 
good  government,  there  ought  to  be  none.  Com.  Dig.,  sub-tit. 
Mandamus  A,  and  cases  there  cited. 

One  peculiarity  of  this  writ,  which  will  serve  to  explain  its 
nature  with  much  accuracy,  and  the  forgetfulness  of  which  has 
caused  much  confusion  and  conflict  in  some  adjudged  cases,  is, 
however,  laid  down  with  great  precision.  This  peculiarity  is 
thai,  while  the  writ  will  issue  to  compel  an  inferior  tribunal  to 
act,  it  will  not  proceed  beyond  this  point  to  direct  that  tribunal 
how  to  act.  Thus,  a  mandamus  may  lie  requiring  a  court  to  ren- 
der a  decision,  not  what  decision,  ordering  a  surrogate  to  issue 
letters  testamentary,  but  not  to  what  person.  Jtidges  of  Oneida 
Common  Pleas  v.  Pepple,  18  Wend.  79,  92,  and  cases  there  cited. 

Indeed,  so  deeply  rooted  was  this  principle,  that  an  English 
justice  stated :  "There  is  not  an  instance  can  be  cited  where  the 
court  has  granted  a  mandamus  to  justices,  to  compel  them  to 
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come  to  any  particular  decision."  King  v.  Justices  of  Middle- 
sex, 4  Barn.  &  Aid.  298,  300,  a  statement  which  could  not  be 
made  with  equal  truth  concerning  our  own  State  courts  in  their 
earlier  history.  The  same  principle  is  recognized  in  many  of  our 
States,  as  when  it  is  said,  "The  office  of  the  writ  is  to  compel  the 
performance  of  a  ministerial  act,  but  not  to  control  the  exercise 
of  judicial  discretion."  Ferris  v.  Munn]  22  N".  J.  (2  Zabr.) 
161.  See  Lamar  v.  Com.  of  Mo,r shall  Co.,  21  Ala.  772  ;  Ghdse  y. 
Blackstone  Canal  Co.,  10  Pick.  244;  Ex  parte  Eoyt,  13  Pet.  290; 
United  States  v.  Lawrence,  3  Dall.  42.  But,  while  this  writ  will 
not  control  the  discretion  of  an  inferior  court,  yet  if  that  court 
refuses  to  use  its  discretion,  a  mandamus  may  compel  it  to  do  so. 
People  V.  Board  of  Supervisors  of  WestcTiester,  12  Barb.  446. 
The  nature  of  this  writ  wj.ll  appear,  also,  from  an  examination 
of  the  cases  where  the  courts  have  allowed  the  writ  to  be  issued. 
See  the  next  section. 

The  different  uses  of  the  alternative  and  of  the  peremptory 
mandamus  will  appear  as  we  proceed. 

ARTICLE  I. 

WHEK  MANDAMUS  LIES. 

Section  1.  In  general.  As  stated  in  the  definition  of  the  writ, 
it  will  issue  in  all  cases  where  a  party  has  aright  to  have  a  thing 
done,  and  has  no  other  specific  means  to  compel  its  performance. 
3  Bl.  Com.  110.  This  definition,  however,  must  be  so  qualified 
as  to  read  "  has  no  other  appropriate  legal  means  to  compel  its 
performance."  If  the  injured  party  has  any  other  legal  remedy, 
he  must  seek  it.  People  v.  Thompson,  25  Barb.  73 ;  People  v. 
Green,  63  id.  390 ;  People  v.  Martin,  62  id.  570 ;  S.  C,  43 
How.  52  ;  People  v.  HawTcins,  46  N.  Y.  (1  Sick.)  9 ;  People  v. 
Inspectors  of  Common  Schools,  4A  How.  322  ;  People  v.  Haws, 
12  Abb.  204,  207.  In  the  latter  case,  the  court  says  :  "In  some 
cases,  this  writ  may  be  issued  where  the  injured  party  has 
another  more  tedious  method  of  redress,  as  in  the  case  of  admis- 
sion or  restitution  to  an  office.  Where,  however,  the  party  has 
a  complete  and  specific  redress  at  law,  the  circumstance  of  its 
being  a  tedious  method  will  not  be  sufficient  to  warrant  the  court 
in  granting  a  mandamus." 

There  must  be  no  other  legal  remedy.     By  legal  remedy  is 
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meant  a  remedy  at  law.  Thougli  an  injured  party  migM  seek 
redress  in  chancery,  that  of  itself  is  not  a  conclusive  objection  to 
an  application  for  a  mandamus.  People  v.  Mayor  of  New  York, 
10  Wend.  393,  397  ;  People  v.  Brennan,  39  Barb.  532,  537.  Nor 
does  the  fact  that  the  offending  party  is  liable  to  indictment  and 
punishment  for  his  omission  to  do  an  act  constitute  any  objec- 
tion to  granting  the  writ.  People  v.  Mayor,  etc.,  of  New  York, 
10  Wend.  393,  397 ;  People  v.  Troy  and  Boston  R.  E.  Co.,  37 
How.  427,  431. 

But  there  must  also  be  a  clear  legal  right  and  the  party  have 
no  other  remedy,  i.  e.,  the  applicant  must  have  a  clear  legal 
right  to  demand  what  is  asked  for  in  his  writ.  People  v.  Super- 
visors of  Chenango  County,  11  N.  Y.  (1  Kern.)  563  ;  People  v. 
Easton,  13  Abb.  N.  S.  159 ;  Meeside  v.  WalJcer,  11  How.  (U.  S.) 
272,  289 ;  People  v.  Fay,  3  Lans.  398  ;  People  ex  rel.  Bagley  v. 
Green,  1  Hun.  1. 

Some  of  the  exceptions  to  this  general  rule  have  already  been 
hinted  at.  Thus,  tedious  remedies,  equity  suits  and  criminal 
prosecutions  may  and  may  not  affect  the  rule.  It  is  also  con- 
tended that,  although  a  party  may  have  an  action  for  damages, 
still  a  mandamus  will  not  be  withheld.  Adriance  v.  Supervisors 
of  New  York,  12  How.  224 ;  People  v.  Taylor,  1  Abb.  N.  S.  200 
In  opposition,  however,  to  these  cases,  or,  perhaps,  in  qualifica- 
tion of  them,  reference  may  be  made  to  People  v.  Easton,  13 
Abb.  N.  S.  159  ;  People  v.  Groton  Aqueduct  Board,  49  Barb. 
259,  264,  and  cases  there  cited.  But  none  of  these  latter  cases 
mUitate  decisively  against  the  exception  contended  for.  In  one 
case,  the  court  say,  "  Generally,  the  writ  of  mandamus  will  not 
issue  where  the  relator  has  a  legal  remedy  by  action  for  damages." 
People  V.  Easton,  13  Abb.  N.  S.  159.     The  other  cases  are  equally 

qualified. 

Another  exception  to  the  rule  that  mandamus  will  not  issue 
where  an  injured  party  has  an  adequate  legal  remedy  exists  as 
against  corporations  and  ministerial  officers.  In  a  late  case,  the 
court  says:  "There  is  an  exception  to  the  general  rule  that  a 
mandamus  will  not  lie  where  the  party  has  another  remedy,  in 
the  case  of  corporations  and  ministerial  officers.  They  may  be 
compelled  to  exercise  their  functions  according  to  law  by  man- 
damus, even  though  the  party  has  another  remedy  against  them 
by  action  for  neglect  of  duty."  Buck  v.  City  of  Lockpori,  6 
Lans.  251 ;  S.  C,  43  How.  361 ;  McCullough  v.  Mayor  of  Brook- 
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lyn,  23  Wend.  458.  Althougli  this  rule  was  questioned  in  Peo  ■ 
pie  V.  Supermsors  of  Chenango  County,  11  N".  Y.  (1  Kern.)  563, 
573,  yet  it  is  believed  that  the  court  of  highest  authority  has  not 
directly  adjudicated  against  it. 

Instances  in  support  of  these  rules  and  exceptions  will  be 
adduced  when  we  come  to  treat  of  the  writ  in  relation  to  particu- 
lar .persons,  corporations  and  jurisdictions.  See  later  in  this 
section. 

As  the  granting  or  withholding  of  this  writ  lies  in  the  sound 
discretion  of  the  court,  it  follows  that,  although  a  mandamus 
will  not  be  awarded  where  the  party  has  another  adequate  legal 
remedy,  the  converse  of  this  proposition  does  not  hold  true. 
That  the  writ  is  discretionary  is  undoubted.  People  v.  Duff,  49 
Barb.  31 ;  32  How.  17 ;  People  v.  Bowling,  37  How.  394  ;  S.  C,  55 
Barb.  197.  That  there  are  many  cases  where  a  mandamus  will  not 
be  issued,  even  when  th-e  injured  party  is  otherwise  remediless,  is 
equally  undoubted.  Ex  parte  Ostrander,  1  Denio,  679  ;  Judges 
of  Oneida  Common  Pleas  v.  People,  18  Wend.  79,  98 ;  People  v. 
Judges  of  Dutchess  Common  Pleas,  20  id.  658,  662 ;  People  v. 
Bowling,  37  How.  394  ;  S.  C,  m  Barb.  197. 

Yet,  although  the  issuing  of  this  writ  rests  in  the  discretion 
of  the  court,  this  discretion  must  not  be  an  arbitrary  and  capri- 
cious opinion,  a  partial  and  inconsiderate  judgment.  This  discre- 
tion must  be  guided  by  well-established  principles  of  law,  must 
be  governed  by  considerations  of  public  policy,  and  must  be 
weighed  by  those  rules  of  right  which  place  the  good  of  the 
whole  community  above  the  aggrandizement  and  prosperity  of 
particular  individuals.  Fish  v.  Weatherwax,  2  Johns.  Cas.  215, 
217,  4,  §  4.  Hence,  it  is  evident  that  the  court  would  refuse  the 
writ,  if,  upon  being  granted,  it  would  fail  to  accomplish  the 
object  designed  {People  v.  Tremain,  29  Barb.  96  ;  S.  C,  17 
How.  142) ;  or  where  the  granting  of  it  would  be  attended  with 
hardships  and  difBculties  {People  v.  Supermsors  of  Westchester, 
15  Barb.  607,  617) ;  or  where  the  issuing  of  it  would  give  rise  to 
greater  diflBiculties  than  would  arise  from  its  refusal  {People  v. 
Supermsors  of  Richmond  County,  21  How.  385,  affirmed ;  22 
id.  276) ;  or,  perhaps,  where  it  is  asked  for  the  purpose  of  trying 
a  private  right  merely.  Fish  v.  Weatherwax,  2  Johns.  Cas  215, 
217,  4,  §  5. 

As  to  the  objects  with  respect  to  which  the  writ  will  lie,  a  nar- 
ration of  them  would  be  tedious  and  unnecessary.     See  3  Bl. 
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Com.  110  ;  People  ex  rel.  McSpedon  v.  Haws,  12  Abb.  204,  207 ; 
S.  C,  21  How.  178 ;  34  Barb.  69 ;  see,  also.  People  ex  rel. 
Martin  v.  Earle,  16  Abb.  N.  S.  64. 

It  is  a  general  rale,  applicable  to  this  writ,  that,  if  the  relator 
asks  for  more  than  he  is  entitled  to,  the  application  should  be 
denied.    People  v.  Oreen,  64  Barb.  162, 174. 

Section  2.  To  inferior  tribunals.  The  writ  of  mandamus  will 
issue  to  inferior  tribunals,  to  compel  them  to  perform  the  duties 
required  of  them  by  law.  The  United  States  supreme  court  has 
decided  that  a  mandamus  will  lie  to  compel  an  inferior  court  to 
sign  a  bill  of  exceptions.  Bx  parte  Crane,  5  Pet.  190.  See  Dela- 
tan  V.  Boardman,  5  Wend.  132,  and  note  ;  SiTces  v.  Ransom, 
6  Johns.  279 ;  People  v.  Judges  of  Common  Pleas,  1  Cai.  511. 
But  where,  by  statutory  provisions,  or  by  the  practice  of  courts, 
bills  of  exceptions  are  required  to  be  tendered  at  the  trial,  or  at 
least  during  the  continuance  of  the  term,  the  court  cannot  be 
compelled  to  sign  and  seal  them  at  a  subsequent  term.  SiJces  v. 
Ransom,  6  Johns.  279.  And,  if  the  bill  of  exceptions  is  untrue, 
it  is  sufficient  cause  to  refuse  the  writ.  People  v.  Judges  of 
Westchester,  2  Johns.  Cas.  118.  Mandamus  is  the  proper  rem- 
edy to  compel  the  settlement  of  a  case  and  exceptions,  and  to 
settle  it  correctly.  People  v.  BaTcer,  35  Barb.  105 ;  S.  C,  14 
Abb.  19.  A  mandamus  was  granted  to  compel  a  court  of  ses- 
sions to  enter  judgment  upon  a  verdict  where  that  court  had  no 
power  to  grant  a  new  trial.  Peoples.  Justices  of  Sessions  of 
Chenango,  1  Johns.  Cas.  -179.  See  Judges  of  Oneida  Coonmon 
Pleas  V.  People,  18  "Wend.  79,  93.  So  the  writ  is  granted  to 
compel  a  subordinate  court  to  give  judgment,  so  that  a  writ  of 
error  may  be  brought.  People  v.  Stone,  9  Wend.  182  ;  Ex  parte 
BostwicTi,  1  Cow.  143.  Where  a  county  court  dismissed  an 
appeal  under  the  authority  of  the  Code,  the  court  held  the  dis- 
missal a  nullity,  and  said  that  a  mandamus  could  issue  in  like 
manner  as  if  the  appeal  had  not  been  dismissed,  compelling  the 
county  court  to  proceed  to  judgment.  People  v.  County  Judge 
of  Clinton  County,  13  How.  277.  See  People  v.  County  Judge 
of  Rensselaer,  13  How.  398  ;  People  v.  Cortelyou,  36  Barb.  164. 
Where  a  verdict  has  been  obtained  in  an  action,  and  the  court 
neglects,  refuses  or  delays  to  give  judgment,  a  mandamus  may 
issue.  People  v.  Judges  of  Cayuga,  2  Johns.  Cas.  68  ;  Home 
V.  Barney,  19  Johns.  247. 

Where  a  court  refuses  to  exercise  a  statutory  jurisdiction,  it 
Vol.  v.— 70 
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may  be  compelled  to  do  so  by  mandamus.  Matter  of  Hook,  55 
Barb.  257.  A  county  judge  may  be  -compelled  by  the  same  writ 
to  file  Ms  decision.  People  v.  Dodge,  5  How.  47 ;  Fish  v.  Weath- 
erwax,  2  Johns.  Cas.  215,  ^17,  13,  §§  15-31.  So,  the  like  writ 
will  be  awarded  to  compel  a  justice  of  the  district  courts  of  New 
York  to  issue  his  warrant  in  summary  proceedings  to  recover 
possession  of  land.  People  v.  Willis,  5  Abb.  206,  disapproved 
on  other  grounds  in  Romaine  v.  Kinshimer,  2  Hilt.  519.  So,  a 
writ  will  be  allowed  requiring  a  justice  to  issue  an  execution 
upon  a  judgment  rendered  by  and  before  him,  when  he  refuses 
on  the  ground  of  jurisdiction,  an  appellate  court  having  decided 
that  he  had  jurisdiction.  Cook  v.  Kirtland,  2  How.  109.  See 
People  V.  Oale,  22  Barb.  502.  So,  mandamus  has  been  granted, 
compelling  subordinate  courts  in  certain  cases  to  vacate  their 
orders  and  rules.  People  v.  Judges  of  Common  Pleas  of  Rens- 
sselaer  Co.,  1  How.  109  ;  People  v.  Judges  of  Common  Pleas  of 
Dutchess  Co.,  id.  Ill ;  Matter  of  Application  for  Mandamus  to 
New  York  Superior  Court,  id.  200  ;  People  v.  New  York  Common 
Pleas,  18  Wend.  534.  In  opposition  to  the  propriety  of  granting 
the  writ  for  such  a  purpose,  see  Elkins  v.  Athearn,  2  Denio, 
191 ;  Judges  of  Oneida  Com,m,on  Pleas  v.  People,  18  Wend.  79. 
The  court  has  also  power,  by  mandamus,  to  require  a  subordi- 
nate court  to  settle  a  case  after  the  denial  of  a  motion  to  set  aside 
the  report  of  referees,  so  as  to  enable  the  party  to  bring  error. 
People  V.  Justices  of  Superior  Court  of  New  York,  20  Wend. 
663.  So,  the  court  will,  by  mandamus,  compel  a  court  of  com- 
mon pleas  to  approve  a  new  appeal  bond,  where  the  bond  returned 
by  a  justice  is  not  approved  by  him,  or  is  approved  by  an 
unauthorized  officer  (1  How.  196),  and  will,  in  like  manner,  com- 
pel the  approval  of  official  bonds,  in  order  to  enable  the  appointee 
to  bring  an  action  to  try  the  title  to  the  office.  People  v.  Stout, 
11  Abb.  17 ;  S.  C,  19  How.  171. 

In  making  collation  of  the  reported  cases,  where  the  courts  have 
refused  to  allow  a  mandamus  to  inferior  courts,  the  following 
maybe  a  guide  or  general  rule  upon  the  whole  subject:  "The 
court  should  hesitate  long  before  attempting  to  control,  by  man- 
damus, the  action  of  magistrates  who,  even  though  they  have 
exceeded  the  strict  limits  of  their  authority,  were  acting  for  the 
highest  interests  of  the  profession  and  the  public,  and  deserve 
the  greatest  commendation  and  support."  People  v.  Dowling, 
55  Barb.  197  ;  S.  C,  37  How.  394. 
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•  The  court  will  not  interfere,  by  mandamus,  to  control  the  prac- 
tice of  other  courts  {People  v.  Judges  of  Common  Pleas  of  Jef- 
ferson, 2  How.  59  ;  Msh  v.  Weatherwax,  2  Johns.  Cas.  215,  217, 
15,  §  17,  et  seq.) ;  or  to  control  the  mere  chamber  business  of  a 
subordinate  tribunal  {Bx.  parte  Brown,  5  Cow.  31) ;  or  to  com- 
mand a  justice  to  proceed  in  a  suit  before  him,  in  which  he  had 
given  judgment  of  nonsuit,  which  subsequently  is  reversed  by  a 
higher  court  {Anon.,  9  Wend.  503) ;  or  to  compel  a  ministerial 
officer  to  disobey  an  injunction,  unless  it  appears  to  be  plainly 
void  for  want  of  jurisdiction  {Ux  parte  Fleming,  4  Hill,  581) ; 
or  to  compel  an  inferior  court  to  punish  a  man  for  a  contempt, 
unless  the  civil  rights  of  an  individual  are  implicated  in  the  pro- 
ceeding {Ex  parte  Qham'berlain,  4  Cow.  49).  A  mandamus  to 
compel  olDedience  to  the  order  of  another  court  would  be  improper. 
Matter  of  Pond,  11  How.  563  ;  S.  C,  2  Abb.  90.  Nor  will  man- 
damus lie  to  compel  an  inferior  court  to  vacate  a  rule  arresting 
judgment.  Ex  parte  Bostwicli,  1  Cow.  143.  The  court  below 
cannot  be  compelled,  by  mandamus,  to  permit  a  cause  pending 
there  to  be  removed  to  the  circuit  court  of  the  United  States. 
People  V.  Judges  of  New  YorJc  Common  Pleas,  2  Denio,  197. 
Nor  can  a  court,  acting  under  a  special  commission,  which  has 
expired  by  its  own  limitation  previous  to  the  motion  for  the  writ. 
People  V.  Monroe  Oyer  and  Terminer,  20  Wend.  108.  When  an 
attorney  applied  foT  a  mandamus  to  compel  a  subordinate  court 
to  permit  him  to  practice,  the  supreme  court  hesitated  as  to  the 
propriety  of  granting  the  writ,  and  said :  "Even  if  it  were  proper 
to  grant  the  writ,  when  an  attorney  is  debarred  by  a  subordinate 
court,  without  authority,  to  compel  it  to  permit  him  to  practice 
in  such  court,  yet  a  refusal  to  listen  to  the  relator  in  a  single 
case,  or  a  declaration  that  the  justices  would  not  allow  him  to 
practice  in  such  court,  cannot  alone  be  regarded  as  debarring 
him,  and,  therefore,  will  not  justify  the  writ."  People  v.  Dow- 
ling,  55  Barb.  197 ;  S.  C,  37  How.  394. 

Where  one  has  been  installed  into  an  office,  and  is  in  posses- 
sion, discharging  its  duties  under  color  of  law, -and  where  his 
right  to  the  office  depends  upon  the  construction  of  a  statute  so 
ambiguous  as  to  be  difficult  of  interpretation,  the  title  to  the 
office  should  not  be  determined  in  a  proceeding  by  mandamus, 
instituted  by  another  claiming  the  office,  to  compel  payment  to 
him  of  the  salary,  to  which  proceeding  the  one  in  possession  is 
not  a  party.    People  v.  Lane,  55  N.  Y.  (10  Sick.)  317. 
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It  has  before  been  said  that,  while  the  court  will  allow  the  writ 
to  judicial  officers,  requiring  them  to  act,  it  will  not  command 
them  how  to  act,  or  compel  them  to  retrace  their  steps,  even  if 
they  have  erred.  See  ante^  553,  section  2.  Judges  of  Oneida 
Common  Pleas  v.  People,  18  Wend.  79,  92  ;  People  v.  Baker,  35 
Barb.  105.  Upon  this  principle,  the  English  court  of  king's 
bench  refused  to  compel  an  inferior  court  to  grant  a  new  trial  in 
a  cause  before  it,  in  which  alleged  injustice  had  been  done  to  one 
of  the  parties.  Ex  parte  Morgan,  2  Chitty,  250.  Upon  the 
same  grounds,  our  own  supreme  court  refused  to^  compel  an 
inferior  court  to  reverse  a  decision  already  made,  ev^n  when  the 
court  below  had  manifestly  erred  in  quashing  an  appeal.  Peo- 
ple V.  Dtdchess  Common  Pleas,  20  Wend.  658.  It  refused,  on 
like  grounds,  to  compel  a  court  of  common  pleas  to  vacate  a  rule 
of  that  court,  setting  aside  a  report  of  referees,  although  the 
court  below  had  manifestly  erred.  People  v.  Judges  of  Oneida 
Common  Pleas,  21  Wend.  20.  A  county  judge  acted  judicially 
in  refusing  to  issue  a  warrant  to  remove  certain  persons  other 
than  Indians  from  lands  belonging  to  Indian  tribes  within  this 
State ;  and  hence,  the  court  above  refused  to  interfere  by  man- 
damus.   People  V.  Tracy,  1  How.  186 ;  S.  C,  1  Denio,  617. 

The  court  of  common  pleas  authorized  a  defendant  to  enter 
judgment  nunc  pro  tunc,  where  the  plaintiff  had  died  after  a 
report  of  referees  made,  in  a  case  where  the  supreme  court  would 
have  refused  the  application  on  account  of  delay  in  making  it. 
Yet,  the  latter  court  would  not  compel  the  former  to  vacate  its 
rule.  Ex  parte  Koon,  1  Denio,  644.  A  motion  for  a  mandamus 
to  compel  the  judges  of  an  inferior  court  to  vacate  a  rule  opening 
a  judgment,  to  enable  a  defendant  to  plead  a  bankrupt  discharge, 
will  not  be  entertained,  though  it  was  urged  that  the  order  inter- 
fered with  vested  rights.  Elkins  v.  Athearn,  2  Denio,  191.  So, 
the  court  refused  to  compel  the  judges  of  the  common  pleas  to 
vacate  a  rule  setting  aside  an  execution  issued  by  a  justice  of  the 
peace  upon  a  judgment  rendered  before  him  and  docketed  in  the 
county  clerk's  office.  The  judge,  denying  the  motion,  said: 
' '  The  common  pleas  have  acted  and  decided,  and  whether  right 
or  wrong,  will  not  be  determined  on  an  application  for  man- 
damus."    Ex  parte  Jacobs,  1  Denio,  646,  n  (b). 

We  have  also  adverted  to  the  point  that  where  the  subordinate 
court  have  a  discretion,  the  court  has  no  authority  to  control 
them  in  their  exercise  of  that  discretion.    Hence,  although  the 
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verdict  of  tlie  court  below  be  against  the  weight  of  evidence,  and 
that  court,  on  motion,  refuse  a  new  trial,  the  court  above  will  not 
interfere  by  mandamus,  because  the  granting  of  a  new  trial  rests  in 
discretion.  Ex  parte  Baily,  2  Cow.  479.  The  court  of  common 
pleas  has  a  right,  iti  their  discretion,  to  set  aside  the  report  of 
referees  or  the  verdict  of  a  jury,  upon  the  ground  that  either  was 
founded  upon  the  testimony  of  a  witness  who,  in  their  opinion, 
was  not  credible.  And  the  supreme  court  will  not  interfere  to 
regulate  that  discretion  by  mandamus.  Ex  parte  Bassett,  2 
id.  458  ;  See  People  v.  Superior  Court  of  New  YorJc,  19  Wend. 
68.  On  the  same  principle  the  court  refused  to  issue  a  mandamus 
requiring  a  retaxation  of  costs.  People  v.  New  YorJc  Common 
Pleas,  19  id.  113. 

Setting  aside  a  judgment  by  default,  and  allowing  a  party  to 
plead  on  payment  of  costs,  are  matters  of  discretion  with  a  court, 
and  mandamus  cannot  reach  it  to  compel  different  action.  Ex 
parte  Bacon,  6  Cow.  392.  Nor  will  mandamus  attempt  to  con- 
trol the  court  below  on  a  question  of  amending  a  formal  defect 
which  depends  upon  their  rules  of  practice  {Ex  parte  Coster, 
7  id.  523) ;  or  on  a  question  of  vacating  the  condition  of  a  rule 
setting  aside  a  ca.  sa.  for  irregularity  [Gilbert  v.  Judges  of 
Niagara  Common  Pleas,  3  id.  59) ;  or  on  a  question  of  opening  a 
rule  granted  by  default,  on  the  ground  that  relator's  attorney 
forgot  to  appear  {Ex  parte  Benson,  7  id.  363).  It  is  an  exercise 
of  discretion  in  the  court  below  to  grant  an  amendment  without 
costs,  and  the  supreme  court  will  not  interfere  by  mandamus. 
People  v.  Onondaga  Common  Pleas,  8  Wend.  509.  And  it  is 
doubtful  if  that  court  would  interfere  to  vacate  any  amendment 
within  thg  power  of  an  inferior  coiirt.  Priest  v.  Cummings,  16  id. 
617  ;  reversed  without  touching  this  point,  20  id.  338  ;  People  v. 
Dutchess  Common  Pleas,  20  id.  658. 

The  cases  before  cited,  holding  that  the  court  would  not  con- 
trol the  chamber  business  of  inferior  courts,  or  the  practice  of 
other  courts,  are  decided  upon  similar  grounds. 

It  has  been  hereinbefore  stated  that  the  court  will  not  grant  a 
mandamus  where  an  injured  party  has  another  remedy.  The 
exceptions  to  that  rule  have  been  noticed.  Some  few  instances 
illustrating  the  rule,  will  be  here  adduced  which  appropriately 
belone  under  this  subdivision.  Mandamus  will  not  be  awarded 
where^a  party  has  his  remedy  by  appeal  or  writ  of  error.  Thus, 
the  court  refused  to  grant  a  mandamus  compelling  an  inferior 
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court  to  enter  the  satisfaction  of  a  judgment,  leaving  the  appli- 
cant to  his  remedy  by  writ  of  error.  Livingston  v.  Superior 
Court  of  New  TorTc  City,  10  Wend.  545.  Likewise  it  refused  to 
compel  a  court  of  common  pleas  to  vacate  a  rule  arresting  judg- 
ment. The  party  had  other  relief.  Ex  parte-  BostwicJc,  1  Cow. 
143.  Likewise  it  refused  to  direct  a  vacatur  of  a  rule  of  an  in- 
ferior court  setting  aside  a  report  of  referees.  A  writ  of  error 
was  the  proper  procedure.  People  v.  Judges  of  Oneida  Common 
Pleas,  21  Wend.  20.  See,  also,  instances  adduced  in  Fish  v. 
Weatherwax,  2  Johns.  Cas.  215,  217,  6,  §  9. 

Section  3.  To  same  court.  The  writ  will  also  issue  to  the 
supreme  court  itself.  A  recent  statute  enacts  as  follows  :  ' '  The 
supreme  court,  at  a  general  term,  may  issue  writs  of  mandamus 
and  of  prohibition,  directed  to  any  special  term  of  said  court, 
or  any  justice  thereof  holding  such  term  or  sitting  at  chambers, 
and  may  hear,  adjudge  and  determine  the  same,  and  enforce  the 
determination  in  the  same  manner  and  with  the  same  effect,  iij 
all  respects,  as  in  the  like  proceedings  when  the  writs  are 
directed  to  inferior  courts  or  judges  thereof."  Laws  of  1873, 
ch.  79,  §  1. 

Section  4.  To  corporations  and  ministerial  officers.  In  respect 
of  these  officers  and  bodies,  to  whom  the  writ  runs  as  an  appro- 
priate proceeding  to  compel  them  to  their  duty,  the  operation 
of  mandamus  is  more  extensive  than  in  the  cases  of  courts  and 
officers  acting  judicially.  The  latter,  as  we  have  before  seen,  are 
directed  simply  to  proceed,  but  corporations  and  ministerial 
officers  recognize  the  authority  of  the  writ  as  directing  them  not 
simply  to  act,  but  directing  also  the  mode  and  manner  in  which 
they  shall  act.  People  v.  Judges  of  Dutchess  Common  Pleas, 
20  Wend.  658.  In  this  case  the  court  says,  that  ministerial  offi- 
cers and  corporations  "may  be  required  by  mandamus  to  act  in 
a  particular  manner,  and  even  to  reverse  what  they  have  already 
done."  See  same  section  in  People  v.  County  Judge  of  Clinton 
County,  13  How.  277 ;  People  v.  Steele,  1  Edm.  505.  But  where 
these  officers  and  bodies  have  a  discretion  with  regard  to  the 
performance  of  -an  act,  the  operation  of  this  writ  as  to  them  in 
this  respect  is  the  same  as  when  directed  to  subordinate  judicial 
tribunals.  ■  Mandamus  cannot  then  compel  them  to  act  in  a  par- 
ticular manner:  People  v.  Brennan,  1  Abb.  N.  S.  184 ;  People  v. 
Collins,  19  Wend.  56  ;  Fish  v.  Weatherwax,  2  Johns.  Cas.  215, 
217,  11,  §14^32,  §  31-52,  §  38. 


MANDAMUS.  559 


Corporations. 


a.  Corporations.  The  writ  issues  to  corporations,  to  compel 
tliem  to  perform  the  duties  imposed  iipon  them.  And  this  applies 
to  all  corporations,  whether  public  or  private,  whether  munici- 
pal, eleemosynary  or  religious.  Thus,  mandamus  lies  to  compel 
the  trustees  of  a  church,  incorporated  under  the  general  statute 
relative  to  religious  societies,  to  admit  to  the  pulpit  and  parson- 
age a  minister  duly  appointed  thereto,  conformable  to  the  disci- 
pline and  system  of  government  of  that  particular  denomination. 
People  v.  Steele,  1  Edm.  505.  So,  a  writ  may  be  issued  against 
a  religious  society,  commanding  them  to  restore  the  relator  to 
his  standing  as  a  trustee  and  member  of  the  corporation,  when 
he  has  been  illegally  and  improperly  removed.  Oreen  v.  African 
Methodist  Episcopal  Society,  1  Serg.  &  Kawle,  Pa.  254.  In  this 
State,  however,  a  writ  of  mandamus  does  not  lie  to  compel  a  reli- 
gious corporation,  incorporated  under  the  State  statute  passed 
in  1813,  to  restore  the  relator  to  membership  therein.  People  v. 
German  Church  in  Buffalo,  3  Lans.  434  ;  S.  C.  affirmed,  53  N. 
Y.  (8  Sick.)  103  ;  reversing  S.  C,  6  Lans.  172.  The  place  of  a 
trustee  in  an  eleemosynary  corporation,  though  no  emoluments 
are  attached  to  it,  is  yet  a  franchise  of  such  a  nature  that  a  per- 
son improperly  dispossessed  of  it  is  entitled  to  redress  by  writ 
of  mandamus.  Fuller  v.  Trustees  of  Academic  School  in  Plain- 
field,  6  Conn.  532.  But,  where  an  office  is  already- filled  by  a 
person  who  has  been  admitted  and  sworn,  and  is  in  by  color  of 
right,  a  mandamus  is  never  issued  to  admit  another  person. 
Peoples.  Scrugham,  20  Barb.  302  ;  Peoples.  Contracting  Board, 
27  N.  Y.  (13  Smith)  378,  386.  So,  a  mandamus  will  be  granted 
to  compel  a  board  of  bank  directors  to  allow  one  of  their  number 
to  inspect  the  books  of  the  bank,  although  the  director  was 
believed  to  be  hostile  to  the  interests  of  the  institution.  People 
V.  Throop,  12  Wend.  183.  See  an  analogous  case.  People  v. 
Pacific  Mail  Steamship  Co.,  8  Abb.  N.  S.  364 ;  S.  C,  34  How.  193. 

Mandamus  is  the  appropriate  remedy  to  compel  a  county 
medical  society  to  admit  an  applicant  entitled  to  membership 
,{People\.  Medical  Society  of  Erie,  32  N.  Y.  (5  TiflF.)  187  ;  affirm- 
ing 25  How.  333) ;  and  to  compel  a  hospital  corporation  to  hf)ld 
an  election.    People  v.  Albany  Hospital,  11  Abb.  N.  S.  4. 

It  has  been  held,  in  this  State,  that  a  mandamus  will  not  be 
allowed  to  the  officers  of  a  bank,  commanding  them'  to  permit 
certain  shares  in  the  capital  stock  standing  in  the  name  of  an 
assignor  to  be  transferred  to  the  relator,  the  assignee.    Shipley 
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V.  Mechanics''  Bank,  10  Johns.  484 ;  People  v.  Parker  Vein  Goal 
Co.,  10  How.  544 ;  S.  C,  1  Abb.  128.  The  reason  for  denying  the 
motion  is,  that  the  relator  had  an  adequate  remedy  by  action. 
Still,  if  the  charter  or  by-laws  of  a  company  make  it  obligatory 
upon  its  officers  to  enter  transfers  of  shares  upon  the  books  of  the 
company,  it  would  seem  that  a  mandamus  ought  to  be  awarded 
to  compel  the  officers  to  perform  their  duty.  An  action  against 
the  company,  or  its  officers,  for  damages  for  their  refusal  or 
neglect,  is  no  more  an  adequate  and  efficacious  remedy  than  an 
action  against  public  officers  who  refuse  to  perform  their  official 
duties  would  be.  There  are  cases  in  England  and  in  this  country 
which  seem  to  militate  against  the  decision  in  10  Johns.  484.  See 
Pex  V.  Worcester  Canal  Co.,  1  M.  &  E,.  529  ;  ReginaY.  lAver- 
pool,  Manchester  and  Newcastle-upon-Tyne  Railway  Co.,  11 
Eng.  L.  &  Eq.  E.  408  ;  Helm  v.  Swiggett,  12  Ind.  194 ;  see  Red- 
field  on  Railways,  63. 

Mandamus  has  been  allowed  by  our  courts  to  the  supervisors 
of  a  county,  compelling  them  to  allow  the  claim  of  the  county 
clerk  for  purchases  made  and  services  rendered  according  to  law 
{Bright  v.  Supervisors  of  Chenango  Co.,  18  Johns.  242)  ;  com- 
pelling them  to  allow  to  the  overseers  of  the  poDr  the  expenses 
of  supporting  paupers  {People  v.  Overseers  of  Cayuga  Co.,  2 
Cow.  530) ;  compelling  them  to  restore  to  the  assessment  rolls  cer- 
tain corporations  struck  therefrom  {People  v.  Board  of  Super- 
visors of  Niagara  Co.,  4  Hill,  20  ;  S.  C.  affirmed,  7  id.  504) ;  com- 
pelling them  to  raise  and  pay  the  amount  of  damages  sustained 
by  owners  of  lands  taken  for  the  improvement  of  a  highway 
{People  V.  Board  of  Supervisors  of  Westchester  Co.,  4  Barb.  64) ; 
compelling  them  to  levy  and  collect  the  amount  of  a  deficiency 
on  a  sale  of  lands  foreclosed  on  loan  office  mortgages  {People 
V.  Supervisors  of  Columbia  Co.,  10  Wend.  363)  ;  compelling  them 
to  audit  and  allow  the  claims  of  county  officers  for  necessary 
expenditures  {People  v.  Board  of  Supervisors  of  New  York, 
32  ]Sr.  Y.  [5  Tiff.]  473) ;  compelling  them  to  reassemble  and  per- 
form duties  neglected  by  them  at  their  annual  meeting.  People 
V.  Supervisors  of  Chenango,  8  N.  Y.  (4  Seld.)  317.  Incases 
where  no  discretion  is  vested  in  a  board  of  supervisors,  in  rela- 
tion to  an  account  presented  to  them,  and  a  clear  legal  duty  rests 
upon  them,  to  cause  the  whole  amount  of  the  account  to  be  levied, 
collected  and  paid,  as  a  county  charge,  which  they  refuse  to 
perform,  the  creditor' s  remedy  is  not  by  action,  but  by  man- 


MANDAMUS.  561 


Corporations. 


dam  as  to  compel  them  to  perform  tlieir  duty.  Boyce  v.  Super- 
visors of  Cayuga  Co.,  20  Barb.  294  ;  opposing  People  v.  Super- 
msors  of  Fulton,  14  Barb.  52 . 

A  mandamus  is  not  to  be  granted  against  the  city  of  New  York 
to  compel  the  payment  of  a  claim,  unless  it  clearly  appears  that 
there  is  money  in  the  treasury  appropriated  to  the  purpose. 
Otherwise,  the  remedy  must  be  by  action.  People  v.  Connolly, 
2  Abb.  N.  S.  315.  But  see  BrinckerTioff  \ .  Board  of  Education 
of  New  YorTc,  37  How.  499  ;  S.  C,  6  Abb.  N.  S.  428  ;  2  Daly,  443. 

A  mandamus  will  not  be  awarded  to  compel  a  board  of  super- 
visors to  correct  an  assessment  roll  after  the  same  has  been  finally 
acted  upon  by  them,  and  a  warrant  for  the  collection  of  the  taxes 
issued  to  the  collector.  People  v.  Supervisors  of  Westchester 
Go. ,  15  Barb.  607  ;  Colonial  Life  Assurance  Co.  v.  Supervisors 
of  New  YorTc,  24  Barb.  166  ;  S.  C,  13  How.  305  ;  4  Abb.  84.  Nor 
will  it  be  awarded  to  compel  a  board  of  supervisors,  acting  as  a 
board  of  county  canvassers,  to  re-assemble  and  re-organize  after 
they  had  once  met,  performed  their  duties  and  dissolved.  People 
V.  Supervisors  of  Oreene,  12  Barb.  217. 

But  mandamus  will  lie  to  compel  a  county  board  of  supervis- 
ors to  re-adjust  and  audit  and  allow  a  claim,  where  they  have 
refused  to  allow  the  full  prices  to  which  the  claimant  was  entitled 
by  law,  or  by  a  contract  binding  on  the  county,  and  also  to  al- 
low such  claimant  interest  on  the  amount  unpaid,  and  to  levy 
and  collect  the  whole  bUl.  People  v.  Supervisors  of  Cortland 
County,  40  How.  63  ;  S.  C,  58  Barb.  139.  If  a  board  of  super- 
visors, upon  presentation  of  just  claims  for  taxes  illegally 
assessed  upon  United  States  bonds,  etc.,  which  were  exempt  from 
taxation,  neglect  or  refuse  to  determine  whether  the  claimants 
paid  such  taxes  as  stated  by  them,  but  proceed  to  determine  that 
the  claims  are  invalid,  they  may  be  compelled  by  mandamus  to 
decide  whether  or  not  the  taxes  have  been  paid.  People  v.  Board 
of  Supervisors  of  Otsego,  36  How.  1  ;  S.  C,  53  Barb.  564.  So, 
when  under  a  mandatory  act  requiring  a  board  of  supervisors,  on 
application  of  any  party  aggrieved,  to  determine  whether  national 
securities  have  been  illegally  taxed,  and  if  so,  to  repay  the  amount 
collected  to  the  person  entitled  thereto,  they  reject  a  claim  which 
is  fully  proved,  on  the  ground  that  they  have  a  discretion  to 
allow  it  or  not,  it  is  the  same  as  a  refusal  to  act  at  all,  and  a  man- 
damus wiU  be  allowed  to  compel  them  to  do  what  the  statute  re- 
quires. People  V.  Supervisors  of  HerMmer  County,  56  id.  452. 
Vol.  v.— 71 
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A  county  board  of  supervisors  may  be  compelled  by  man- 
damus to  audit  the  account  of  an  attorney  for  bis  reasona,ble  and 
necessary  charges  and  disbursements  in  subpoenaing  and  pro- 
curing the  attendance  of  witnesses,  which  expenses  were  in- 
curred in  prosecutions  for  violations  of  the  excise  law,  instituted 
by  him  under  the  direction  of  the  board  of  excise.  People  v. 
Supervisors  of  Delaware  Co.,  9  Abb.  N.  S.  408.  And  they  may 
be  compelled  in  a  similar  manner,  to  allow  him  compensation 
for  his  services,  in  an  action  brought  in  good  faith,  although  un- 
successful, lb. 

An  application  for  a  mandamus  to  compel  a  corporation  to  pay 
the  salaries  of  judges  of  a  recently  constituted  court,  will  be  re- 
fused, because  an  action  will  lie  against  the  corporation.  People 
V.  Mayor,  etc.,  of  New  York,  25  Wend.  680 ;  JEx  parte  Lynch, 
2  Hill,  45.  Likewise  as  to  the  salary  of  a  mayor.  People  v. 
'Thompson,  25  Barb.  73.  Where  a  municipal  corporation  enters 
into  a  contract  with  an  individual,  for  the  payment  to  him  of  a 
specific  sum  of  money,  on  a  certain  day,  and  after  it  becomes 
due,  they  neglect  or  refuse  to  pUt  the  proper  machinery  in  motion 
to  raise  the  necessary  funds,  or  to  put  the  claim  presented  in 
proper  shape  for  liquidation  and  pay^ient,  within  the  proper 
time,  the  law  gives  the  creditor  his  remedy  by  action  to  compel 
payment.  He  is  not  obliged  to  resort  to  mandamus.  BucTc  v. 
City  of  Lockport,  43  How.  361  ;  S.  C,  6  Lans.  251., 

t.  Federal  officers.  In  so  far  as  these  officers  merely  execute 
the  will  of  the  president  in  cases  where  he  possesses  a  legal  or 
constitutional  discretion,  they  cannot,  of  course,  be  held  re- 
sponsible to  the  courts  by  means*of  any  writ  issued  by  them.  But 
when  any  specific  ministerial  duty  is  directed  by  law,  a  man- 
damus will  run  to  federal  officers  to  compel  the  performance  of 
that  duty,  especially  if  individual  rights  depend  upon  its  per- 
formance. The  supreme  court  of  the  United  States  has  con- 
sidered many  applications  for  the  writ,  and  references  to  some  of 
the  cases  will  be  given.  Discussion  upon  this  subject  is  alien 
to  our  purpose.  See  Mariury  v.  Madison,  1  Cranch,  137 ; 
Kendall  v.  United  States,  12  Pet.  524  ;  Decatur  v.  Paulding,  14 
id.  497 ;  Brashear  v.  Mason,  6  How.  (U.  S.)  92 ;  Reeside  v. 
Walker,  11  id.  272  ;  United  States  v.  Quthrie,  17  id.  284 ;  United 
States  V.  Seaman,  17  id.  225. 

A  State  court  cannot  issue  a  mandamus  to  an  officer  of  the 
United  States.     McOlung  v.  SilUman,  6  Wheat.  598. 
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c.  State  officers.  No  opportunity,  it  is  believed,  lias  arisen  in 
this  State  for  an  adjudication  upon  the  question  whether  a  man- 
damns  will  issue  to  a  governor  of  the  State  to  compel  him  to  per- 
form a  ministerial  act.  In  other  States,  however,  the  subject 
has  been  discussed,  and  authorities  would  seem  to  hold  that  the 
governor  is  not  an  exception  to  the  general  rule  by  which  all 
public  officers  may  be  compelled  by  mandamus  to  perform  an 
act  clearly  defined  and  enjoined  by  the  law,  and  which  is  merely 
ministerial  in  its  nature,  and  neither  involves  any  discretion  nor 
leaves  any  alternative.  Paeific  R.  li.  v.  Oovernor,  23  Mo.  353  ; 
Gotten  V.  Bllis,  7  Jones'  Law  (N.  C.)  545 ;  Chamberlain  v.  Sibley, 
4  Min.  309 ;  State  of  OMo  v.  Chase,  1  Ohio  St.  372 ;  Contra, 
Low  V.  Towns,  8  Geo.  360  ;  People  v.  Bissell,  19  111.  229. 

The  writ  runs  to  other  State  officers.  The  auditor  of  the  canal 
department  may  be  compelled  by  mandamus  to  approve  the 
official  bond  of  the  relator,  as  superintendent  of  a  repair  section 
of  the  Erie  canal.    People  v.  Bell,  38  N.  Y.  (11  Tiff.)  386. 

See  People  v.  Nelson,  3  Lans.  394  ;  46  N.  Y.  (1  Sick.)  477,  for 
an  instance  of  a  mandamus  to  the  secretary  of  state.  People  v. 
Bristol,  1  Lans.  45,  considers  an  application  for  a  mandamus  to 
the  treasurer,  and  People  v.  Tremain,  29  Barb.  96,  to  the  attor- 
ney-general. 

A  mandamus  will  run  to  the  comptroller  to  compel  the  pay- 
ment of  moneys  appropriated  for  certain  purposes,  on  his  refusal 
to  pay  the  same.  People  v.  Allen,  1  Lans.  248.  But,  where  the 
comptroller  sets  up  as  a  defense,  that  no  appropriation  had  been 
made  by  law  for  the  payment  of  a  claim,  this  is  a  conclusive 
answer  to  an  application  for  a  mandamus.  People  v.  Burrows, 
27  Barb.  89  ;  S.  C,  16  How.  27.  A  mandamus  was  refused,  where 
it  was  applied  for  to  compel  the  comptroller  to  loan  certain  sums 
of  money,  where  the  refusal  was  based  upon  the  ground  that  the 
act  of  the  legislature  appropriating  money  for  the  establish- 
ment of  an  observatory  was  void.  People  v.  Allen,  42  N.  Y. 
(3  Hand)  404.  See  People  v.  Board  of  Apportionment,  52  N.  Y. 
(7  Sick.)  224. 

A  mandamus  was  issued  to  the  contracting  board,  compelling 
them  to  award  to  the  relator  a  contract  for  the  repair  of  a  portion 
of  a  canal  .{People  v.  Contracting  Board,  46  Barb.  254) ;  but  it 
will  not  run  to  the  canal  board,  to  compel  them  to  approve  or 
disapprove  of  a  contract  for  the  performance  of  work  on  the 
canal,  made  by  the  canal  commissioners  and  other  State  officers 
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with  the  relator  people  v.  Canal  Board  of  New  YorTc,  13  Barb. 
432) ;  nor  to  compel  the  contracting  board  to  confirm  the  award 
of  a  contract  to  the  lowest  bidder  therefor.  People  v.  Contract- 
ing Board,  211 IST.  Y.  (13  Smith)  378  ;  see  People  v.  Croton  Aque- 
duct Board,  26  Barb.  241 ;  S.  C,  6  Abb.  42,  affirming  5  id.  316 ; 
People  V.  Contracting  Board,  33  Barb.  510 ;  People  v.  Alder- 
men of  New  YorTc,  11  Abb.  289 ;  People  v.  Smith,  12  Abb.  133. 

d.  County  officers  and  officers  of  court.  These  officers  are 
also  subject  to  the  power  of  the  writ  of  mandamus  in  compelling 
them  to  perform  their  ministerial  duties. 

Thus  a  mandamus  will  issue  to  the  treasurer  of  the  county 
directing  him  to  pay  an  account  legally  audited  by  the  board  of 
supervisors.  People  v.  Stout,  23  Barb.  338 ;  People  v.  Edmonds, 
19  Barb.  468  ;  People  v.  Edmonds,  15  Barb.  529.  The  writ  will 
not  be  allowed  to  compel  a  county  treasurer  to  pay  an  account 
audited  by  a  board  of  supervisors  where  the  subject-matter  of 
the  writ  is  not  within  the  jurisdiction  of  the  board  {People  v. 
Lawrence,  6  Hill,  244  ;  People  v.  Stout,  23  Barb.  349  ;  S.  C,  13 
How.  314)  ;  or  to  pay  an  award  determined  by  arbitrators  uncon- 
stitutionally appointed.  People  v.  Haws,  11  Abb.  115  ;  S.  C,  32 
Barb.  207  ;  20  How.  29. 

The  writ  will  be  awarded  to  compel  a  county  clerk  to  record  a 
deed  properly  acknowledged  and  certified.  Ex  parte  Qoodell, 
14  Johns.  325.  It  will  be  granted  to  compel  a  sheriff  to  execute 
and  give  a  deed  of  lands.  Van  Rensselaer  v.  Sheriff  of  Albany, 
1  Cow.  501  ;  People  v.  Covell,  18  Wend.  598  ;  People  v.  Beebe,  1 
Barb.  379.  And  it  will  be  granted  even  though  it  appeared  that  a 
conveyance  had  already  been  given  to  another  party  who  in  his 
turn  had  sold  to  a  bona  fide  purchaser.  People  v.  Fleming,  4 
Denio,  137  ;  S.  C.  affirmed,  2  N.  Y.  (2  Comst.)  484. 

A  mandamus  lies  to  compel  a  surrogate  to  allow  the  priority 
of  claim,  given  by  the  statute,  to  the  issue  of  letters  of  administra- 
tion.    Case  cited  in  Matter  of  David  Patullo,  1  Tuck.  99, 100. 

When  a  statute  requires  that  a  town  raise  money  by  tax  to 
pay  interest  upon  its  obligations,  and  that  the  money  be  paid  to 
the  bondholders  by  commissioners  appointed  for  that  purpose, 
the  money  being  raised,  a  mandamus,  not  an  action,  is  the 
proper  remedy  against  the  supervisor  and  commissioners. 
People  V.  Mead,  24  N.  Y.  (10  Smith)  114.  A  mandamus  will  not 
lie  to  a  supervisor  to  compel  him  to  meet  and  Account  with  the 
justices  and  town  clerk  under  the  statute.     The  legislature  have 
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provided  another  remedy.  People  v.  Martin,  62  Barb.  570. 
When,  under  a  legislative  enactment,  a  principal  has  furnished 
jointly  with  a  tovirn  of  a  county  a  substitute  whose  service  con- 
stituted a  part  of  the  excess  of  years,  for  which  moneys  were 
received  from  the  State,  he  has  a  clear  legal  remedy  by  action 
against  the  town  to  recover  his  just  proportion  of  such  moneys. 
Mandamus  will  not  lie,  therefore,  to  the  siipervisor.  People  v. 
HawUns,  46  K  Y.  (1  Sick.)  9. 

The  commissioner  of  jurors  in  the  city  of  New  York,  being  a 
ministerial,  not  a  judicial,  officer,  a  mandamus  will  be  awarded  to 
him  to  compel  him  to  strike  from  the  list  of  jurors  the  name  of 
a  person  not  liable  to  jury  duty.  People  v  Taylor,  45  Barb. 
129 ;  S.  C,  1  Abb.  N.  S.  200 ;  30  How.  78.  The  clerk  of  the 
marine  court  in  the  .city  of  New  York  is  subject  to  a  mandamus 
to  compel  him  to  issue  an  execution  upon  a  judgment  of  that 
court.  People  v.  Gale,  22  Barb.  502  ;  S.  C,  13  How.  5 ;  S.  C. 
affirmed,  13  How.  260  ;  S.  C,  3  Abb.  309  ;  3  Abb.  Ct.  App.  491. 

e.  Officers  of  municipal  corporations.  Mandamus  will  issue 
to  the  mayor  of  a  city  compelling  him  to  grant  a  license  to  wliicli 
the  applicant  was  entitled  as  a  matter  of  legal  right.  People  v. 
Perry,  13  Barb.  206,  compelling  him  to  administer  the  oaths  of 
office  to  persons  returned  by  the  inspectors  of  election,  as  asses- 
sors of  award.  Ex  parte  Heath,  'i'HXll,  42,  compelling  him  to 
countersign  a  warrant  for  the  payment  of  money  whei-e  his  sig- 
nature is  necessary  to  obtain  the  same.  People  v.  OpdyJce,  40 
Barb.  306.  See,  also,  People  v.  Tieman,  30  Barb.  193  ;  S.  C,  8 
Abb.  360.  As  to  the  proper  proceeding  when  the  countersigning 
of  the  warrant  would  be  for  the  protection  of  tlie  corporation,  see, 
People  V.  Wood,  22  How.  286  ;  S.  C,  35  Barb.  653  ;  13  Abb.  374. 
The  court  will  refuse  a  mandamus  to  a  mayor  when  the  ap- 
plicant is  not  entitled  to  the  money,  to  obtain  which  he  desires 
the  warrant  countersigned.  People  v.  Tieman,  30  Barb.  193 ; 
S.  C,  8  Abb.  360  ;  People  v.  Booth,  32  How.  17 ;  S.  C.  affirmed, 
49  Barb.  31. 

A  mandamus  will  run  to  the  president  of  a  village,  to  oblige 
Mm  to  sign  bonds  and  coupons  issued  by  the  trustees  under  an 
act  of  the  legislature.     People  v.  White,  54  Barb.  622. 

It  will  issue,  compelling  the  clerk  of  the  city  and  county  of 
New  York,  and,  in  fact,  any  proper  officer,  to  administer  the 
oath  of  office  to  a  commissioner  of  deeds,  and  to  any  party 
legally  entitled  to  enter  upon  an  office.     Achley's  Case,  4  Abb. 
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35.  Compelling  a  town  clerk  to  record  the  survey  of  a  road.  Peo- 
ple V.  Qollins,  7  Johns.  549. 

It  will  issue  to  the  common  council  of  Brooklyn,  compelling 
them  to  proceed  in  the  mattter  of  widening  a  public  street.  Peo- 
ple V.  Common  Council  of  BrooTclyn,  22  Barb.  404. 

It  will  be  awarded  to  compel  the  comptroller  of  a  city  to  draw 
his  warrant  upon  the  chamberlain  of  the  city  for  certain  moneys 
ordered  to  be  paid  by  the  corporation.  People  v.  Flagg,  16 
Barb.  503.  So,  to  compel  the  comptroller  to  execute  or  deliver 
the  bonds  of  a  corporation  in  payment  of  the  price  of  lands  pur- 
chased by  the  corporation.     People  v.  Brennan,  39  Barb.  522. 

But  the  comptroller  cannot  be  compelled,  by  mandamus,  to 
draw  his  warrant  upon  the  treasury  until  the  claim  has  been 
allowed  by  the  auditing  bureau  {People  v.  Flagg,  17  N.  Y.  [3 
Smith]  584),  or  finance  department  {People  v.  Brennan,  18  Abb. 
100).  Nor  can  he,  unless  there  be  money  in  the  treasury  espe- 
cially appropriated  for  the  purpose  of  the  payment  of  the  claim. 
People  V.  Connolly,  2  Abb.  N.  S.  315 ;  see  Huff  v.  Knapp,  5  N. 
Y.  (1  Seld.)  65. 

If  the  comptroller  refuses  to  meet  with  the  mayor  and  desig- 
nate with  him  four  papers,  "having  the  largest  daily  circula- 
tion," in  which  corporation  advertisements  shall  be  published, 
as  he  is  required  by  law,  mandamus  may  issue  to  compel  him  to 
meet  with  the  mayor  and  designate  the  papers,  but  cannot  com- 
pel him  to  name  the  four  papers  designated  in  the  writ.  People 
V.  Brennan,  39  Barb.  651. 

The  writ  will  be  allowed,  in  a  proper  case,  to  a  board  of  police, 
to  compel  them  to  restore  the  relator  to  the  position  of  patrol- 
man and  member  of  the  force.  People  v.  Board  of  Metropolitan 
Police,  35  Barb.  644 ;  14  Abb.  151 ;  26 IST.  Y.  (12  Smith)  316  ;  Peo- 
ple V.  Board  of  Metropolitan  Police,  35  Barb.  527.  But  not  when 
the  relator  has,  for  a  long  time,  abandoned  his  position  {People  v. 
Metropolitan  Board  of  Police,  26  N.  Y.  [12  Smith]  316),  or  has 
been  discharged  for  discLualification.  A  trial  and  discharge  are 
judicial  acts.  People  v.  Police  Commissioners  of  Troy,  12  Abb. 
N.  S.  181.  It  will  also  be  allowed,  in  a  proper  case,  to  a  board  of 
town  auditors,  requiring  them  to  assemble  forthwith  and  audit 
the  relator's  claim.  People  v.  Board  of  Town  Auditors  of  West- 
ford,  53  Barb.  555.  So  as  to  city  board  of  auditors.  Pomeroy 
V.  Oreen,  44  How.  201  ;  S.  C,  63  Barb  890. 

Assessors  are  liable  to  the  commands  of  mandamus.    If  they 
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refuse  to  reduce  an  assessment  against  a  banking  association, 
wMcli  has  legally  and  voluntarily  distributed  a  portion  of  its 
capital  and  surplus  earnings,  they  may  be  compelled  by  man- 
damus. People  V.  Olmsted,  45  Barb.  644.  But  they  cannot  be 
compelled  to  reduce  their  assessments  where  affidavits  produced 
before  them  for  -the  purpose  of  procuring  a  reduction  of  such 
assessment  are  not  in  conformity  vrith  the  statute.  People  y. 
Supervisors  of  Westchester,  15  Barb.  607.  A  mandamus  will 
not  lie,  in  behalf  of  a  non-resident  illegally  assessed,  to  compel 
the  assessors  to  strike  the  assessment  from  their  rolls.  People 
V.  Assessors  of  Town  of  Barton,  44  Barb.  148  ;  29  How.  371. 

A  recent  case  in  the  court  of  appeals  illustrates  the  points  of 
discretion  and  mandamus  with  reference  to  assessors  :  Where,  by 
an  act  of  the  legislature  authorizing  a  town  to  issue  its  bonds  to 
aid  in  the  construction  of  a  railroad,  it  is  declared  that  such 
power  shall  not  be  exercised  until  the  consent  in  writing  of  a 
majority  of  the  tax  payers,  owning  more  than  one-half  the  tax- 
able property  shall  be  obtained,  and  it  is  provided  that  the  proof 
of  such  consent  shall  be  by  the  affidavit  of  the  assessors  of  the 
town,  and  it  is  made  the  duty  of  the  assessors  to  make  such 
affidavit  whenever  the  requisite  consent  shall  be  obtained;  tlie 
assessors  having  refused  so  to  do,  it  was  held  that  however 
clearly  it  might  be  made  to  appear  to  the  court  that  the  requisite 
consent  had  actually  been  obtained,  a  mandamus  will  not  be 
granted  against  the  assessors  to  compel  them  to  make  such 
affidavit.  In  such  a  case  the  court  has  power  to  compel  the 
assessors  by  mandamus  to  proceed  and  examine  the  evidence, 
and  determine  the  faict,  and  if,  from  their  determination  it 
appears  that  the  requisite  consent  has  been  given,  to  make 
affidavit,  in  accordance  therewith,  but  will  not  compel  them  to 
determine  in  any  specified  way  and  make  affidavit  according  to 
such  enforced  determination.  Howland  v.  Eldredge,  43  N.  Y. 
(4  Hand)  457.  See,  as  to  discretionary  power  of  assessors,  People 
V.  Supervisors  of  Westchester,  15  Barb.  607.  A  mandamus  will 
not  lie  to  compel  assessors  to  make  an  oath  to  their  assessment 
roll  as  prescribed  by  the  statute  (Laws  1851,  chap.  176,  §  8), 
where  it  appears  that,  in  fact,  they  have  only  estimated  the  value 
of  the  real  estate  at  a  fraction  of  its  full  value.  People  v. 
Fowler,  55  N.  Y.  (10  Sick.)  252. 

As  to  school  boards  the  following  cases  are  noticed  :    Manda- 
mus will  not  issue  to  school  trustees  to  compel  them  to  re-instate 
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a  dismissed  teacher.  People  v.  School  Officers,  18  Abb.  165 ;  S.  C, 
27  How.  462.  Or  to  the  board  of  education  to  compel  them  to  pay 
her  arrears  of  salary.  She  has  other  remedies.  People  v.  Inspec- 
tors of  Common  Schools,  44  How.  322 ;  People  v.  School  Officers, 
18  Abb.  165.  Nor  will  a  mandamus  issue  to  compel  the  board  of 
education  to  appoint  a  teacher  nominated  by  the  trustees.  Peo- 
ple V.  Board  of  JEdu6ation,  2  Abb.  (W.  S.)  177.  Because  discre- 
tion is  vested  in  a  board  of  trustees  in  respect  to  the  discipline  and 
management  of  a  school,  the  court  will  not  interfere  by  manda- 
mus to  compel  them  to  re-instate  an  expelled  pupil.  People  v. 
School  Officers,  18  Abb.  165,  n.  Likewise  a  board  of  education 
has  power  in  their  discretion  to  adopt  regulations  concerning  the 
admission  of  pupils  in  certain  schools  which  the  court  will  not 
control  by  mandamus.    People  v.  Easton,  13  Abb.  (N.  S.)  159. 

/.  Other  officers.  Mandamus  has  been  issued  to  compel  com-, 
missioners  of  highways  to  open  and  work  a  road  which  has  been 
laid  out  by  commissioners  appointed  by  an  act  of  the  legisla- 
ture. People  V.  Collins,  19  Wend.  56.  So,  also,  to  open  a  road 
when  they  had  refused  to  do  so,  and  their  decision  had  been 
reversed  on  appeal,  and  the  appellate  tribunal  had  proceeded  to 
lay  out  the  road.  People  v.  Champion,  16  Johns.  61;  see  People 
V.  Barber,  12  Barb.  193;  People  v.  Commissioners  of  Highways 
of  Cherry  Valley,  8  N.  Y.  (4  Seld.)  476  ;  People  v.  Commission- 
ers of  Highways  of  Salem,  1  Cow.  23  ;  Ex  parte  Sanders,  4  id. 
544.  The  fact  that  the  officers  have  nearly  completed  their  term 
of  office  will  not  affijct  the  granting  of  the  writ.  If  their  term 
has  expired,  their  successors  in  office  will  be  obliged  to  obey  the 
writ.  People  v.  Collins,  19  Wend.  56  ;  People  v.  Sage,  3  How. 
56.  But  a  mandamus  should  not  be  granted  to  such  officers 
when  the  effect  of  the  writ  would  be  to  compel  them  to  commit 
a  trespass.  Ex  parte  Clapper,  3  Hill,  458,  460  ;  People  v.  Com- 
missioners of  Highways  of  Seward,  27  Barb.  94 ;  See  ClarTc  v. 
Miller,  54  N.  Y.  (9  Sick.)  528. 

The  writ  will  run  to  the  commissioners  for  loaning  moneys  of 
the  United  States  to  compel  them  to  pay  over  surplus  moneys. 
People  V.  Cntes,  1  How.  160. 

Mandamus  is  a  proper  remedy  to  compel  the  trustees  of  a 
non-resident  debtor  to  appoint  referees  under  the  statute.  7H,tus 
V.  Kent,  1  How.  80  ;  Matter  of  Belknap,  2  How.  200.  The  writ 
will  not  be  issued  to  direct  the  board  of  commissioners  of  license 
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under  the  act  of  1857,  to  grant  a  license.     People  v.  Commis- 
sioners of  Excise  of  Saratoga  Co.,  7  Abb.  34. 

With,  regard  to  offices  in  general,  instances  have  already  been 
adduced  to  show  that  the  writ  lias  been  allowed  to  compel  the 
proper  officers  to  admit  to  the  possession  of  his  office  or  place 
one  who  has  been  elected  thereto.  As  to  the  office  of  policeman, 
see  People  v.  Board  of  Metropolitan  Police,  26  IS".  Y.  (12  Smith), 
316  ;  reversing  S.  C,  35  Barb.  644 ;  Peoples.  Board  of  Metropoli- 
tan Police,  35  id.  527 ;  brigadier-general.  People  v.  ScrugTiam, 
20  id.  302  ;  S.  C,  12  How.  216  ;  25  Barb.  216  ;  mayor,  2  Roll.  Ab. 
Restitution,  pi.  4 ;  recorder,  id.  pi.  6  :  sergeant,  id.  pi.  71.  See 
cases  in  Fish  v.  Weatherwax,  2  Johns.  Cas.  215,  217-38,  §  37, 
ad  fin.  f 

But  the  writ  will  not  be  issued  for  this  purpose  where  there  is 
an  appropriate  remedy  by  quo  warranto,  or  the  action  sub- 
stituted in  its  place  by  the  Code.  People  v.  Scrugham,  20  Barb. 
302  ;  S.  C,  12  How.  216  ;  25  Barb.  216  ;  People  v.  Mayor,  etc.,  of 
New  York,  3  Johns.  Cas.  79  ;  People  v.  Stevens,  5  Hill.  616. 
The  principles  governing  the  remedy  in  cases  of  offices  have 
been  laid  down  by  the  court  as  follows:  "1st.  That  a  man- 
damus is  inappropriate  and  should  not  be  issued  where  there  is  a 
real  and  substantial  dispute  as  to  the  title  to  an  office.  2d.  That 
where  the  right  of  the  applicant  is  clear  and  unquestionable, 
and  the  possession  of  the  books  and  papers  is  all  that  is  neces- 
sary to  enable  him  to  perform  fully  and  satisfactorily  the  duties 
of  the  office,  a  resort  should  be  had  to  the  summary  process 
given  by  the  statute  to  obtain  such  books  and  papers,  and  a 
mandamus  being  unnecessary  should  not  be  awarded.  But,  3d. 
That  when  the  title  of  an  applicant  to  an  office  is  beyond  sub- 
stantial dispute,  so  that  the  objection  to  it  is  wholly  frivolous, 
and  the  possession  of  the  books  and  papers  would  not  give  him 
the  entire  control  of  the  office,  the  remedy  by  the  proceedings 
substituted  by  our  new  Code  for  the  writ  of  quo  warranto  would, 
in  many  cases,  be  so  dilatory  as  to  amount  to  a  failure  of  justice, 
and  the  writ  of  mandamus  would  be  proper  and  should  be 
awarded."  People  v.  Biheman,  7  How.  124,  128;  People  v. 
Stephens,  2  Abb.  (N.  S.)  348,  353 ;  S.  C,  reversed,  41  N.  Y.  (2 
Hand)  619,  n. 

Where  a  mandamus  is  employed  for  the  purpose  of  restoring 
one  to  an  office  where  he  has  been  illegally  deprived  thereof,  it 
must  be  remembered  that  the  writ  is  inefficacious  to  try  the  title 
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or  to  confer  title,  but  simply  is  powerful  to  J)ut  the  dispossessed 
party  in  a  situation  to  enforce  his  former  title  if  it  be  sufficient 
in  law.  FisTi  v.  WeafJierwax,  2  Johns.  Cas.  215,  217-10,  §  12, 
56,  §  42.  Quo  warranto,  or  the  substituted  action  under  the 
Code  tries  the  title.  People  v.  Stevens,  5  Hill,  616  ;  People 
V.  Supervisors  of  Greene,  12  Barb.  217.  Perhaps  if  neither  of 
those  actions  should  be  appropriate,  mandamus  would  lie,  that 
there  might  not  be  a  failure  of  justice.  People  v.  Stevens,  5 
Hill,  616,  629  ;  Pish  v.  Weatherwax,  2  Johns.  Cas.  215,  217, 
§§11,  12 ;  King  v.  Corporation  of  Bedford  Level,  6  East,  356. 

ARTICLE  in. 

PROCEEDINGS   TO    OBTAIK  THE   WEIT. 

Section  1.  Application,  hj  whom  made.  The  mandamus 
should  be  applied  for  by  the  party  beneficially  interested., 
Px  parte  Fleming,  2  Wall.  (U.  S.)  759.  Hence,  where  a  muni- 
cipal corporation  purchased  lands  and  directed  its  financial 
officer  to  pay  the  purchase-money  of  the  lands,  upon  the  refusal  of 
such  officer  to  do  so,  the  vendor  or  party  beneficially  interested 
in  enforcing  the  contract  may  make  application  for  a  mandamus, 
if  the  corporation  so  assent.  People  v.  Brennan,  39  Barb.  522. 
Where  a  common  council  discontinues  its  proceedings  to  open  a 
street,  a  mandamus  to  compel  them  to  proceed  might  be  applied 
for  by  any  one  interested  in  the  proposed  improvement  or  in  the 
damages  awarded.  People  v.  Common  Council  of  Syracuse,  20 
How.  491.  In  these  cases  and  in  all  cases  of  private  right,  the 
title  to  relief  at,  the  suit  of  the  relator  should  appear  and  he 
should  present  himself  as  a  party,  otherwise  a  mere  stranger 
might  obtain  a  mandamus  officiously  and  for  purposes  not  at  all 
desirable  to  the  real  party.     People  v.  Collins,  19  Wend.  56,  65. 

Where  the  proceedings  in  mandamus  are  for  the  benefit  of  any 
particular  class,  and  the  legislature  has  directed  that  that  class 
should  be  represented  by  any  particular  public  officer,  that 
officer  is  the  proper  party  to  institute  the  proceedings  and  be 
named  as  the  relator  therein.  People  v.  Tracy,  1  Denio,  617 ; 
S.  C,  1  How.  186. 

But  in  a  matter  of  public  right  any  citizen  may  prosecute  a 
mandamus,  where  the  object  is  to  enforce  the  execution  of  the 
common  law  or  of  an  act  of  the  legislature.  People  v.  Tracy,  1 
How.  186  ;  S.  C,  1  Denio,  617;  People  v.  Collins,  19  Wend.  56. 
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Thus  the  collection  of  taxes  is  a  matter  of  public  concern  and  not 
of  mere  private  interest.  Therefore,  upon  the  refusal  of  the  county 
treasurer  to  issue  his  warrant  to  the  sherift'  for  the  collection  of 
taxes,  any  citizen  may  make  application  on  behalf  of  the  common 
interest  of  the  people  for  a  mandamus  to  compel  the  warrant. 
Peojple  V.  Halsey,  37  N.  Y.  (10  Tiff.)  .S44  ;  People  v.  Board  of 
Supervisors  of  Westchester  Co. ,  57  Barb.  377, 879.  When  a  party 
is  both  a  citizen  and  a  tax  payer,  and  also  supervisor  of  the  town 
in  which  the  tax  is  assessed,  he  is  manifestly  a  proper  person  to 
be  a  relator.  People  v.  Halsey,  36  How.  487 ;  S.  C,  53  Barb.  547 ; 
affirmed,  37  N.  Y.  (10  Tiff.)  344 ;  4  Trans.  App.  261.  In  this 
case  the  court  of  appeals  says  with  regard  to  these  and  similar 
cases:  "Inasmuch  as  the  people  themselves  are  the  plaintiffs, 
in  a  proceeding  by  mandamus,  it  is  not  of  vital  importance  who 
the  relator  should  be,  so  long  as  he  does  not  officiously  interfere 
in  a  matter  with  which  he  has  no  concern.  The  rule,  therefore, 
as  it  is  sometimes  stated  that  a  relator  in  a  writ  of  mandamus 
must  show  an  individual  right  to  the  thing  asked,  must  be  taken 
to  apply  to  cases  where  an  individual  interest  is  alone  involved 
and  not  to  cases  where  the  interest  is  common  to  the  whole  com- 
munity." People  V.  Halsey,  37  N.  Y.  (10  Tiff.)  344,  348  and 
cases  cited.  This,  so  far  as  it  goes,  must  be  considered  as  oppos- 
ing the  doctrine  of  Cady,  J.,  in  People  v.  Canal  Board,  13  Barb. 
432,  449,  where  he  is  inclined  to  doubt  the  right  of  any  citizen 
to  compel  a  State  officer  to  discharge  his  duty. 

Section  2.  Application,  where  made.  Application  for  a  man- 
damus should  be  made  to  the  supreme  court,  the  duties  of  which 
are  similar  to  those  of  the  gueen'  s  bench  in  England.  It  should 
be  made  at  special  term.  ,  Sup.  Ct.  Rules  No.  47.  People  v. 
Supervisors  of  Oi-eene,  12  Barb.  217,  219. 

In  Buffalo,  application  may  be  made  to  the  superior  court  of 
that  city.    Laws  of  1857,  ch.  361. 

An  application  to  the  court  for  a  writ  of  mandamus  against 
public  officers  must  be  made  within  the  judicial  district  in  which 
the  action  resulting  from  the  issue  of  such  a  writ,  would  be 
triable,  or  in  a  county  adjoining  that  in  which  the  issue  would 
be  triable.  People  v.  Supervisors  of  Schuyler,  2  Abb.  (N.  S.)  78. 
In  case  the  mandamus  is  sought  to  issue  to  the  supreme  court  at 
special  term  or  to  a  justice  thereof  at  chambers,  application  must 
be  made  to  the  general  term  of  the  judicial  department  in  which 
the  subject-matter  of  the  proceeding  sought  to  be  enforced  origi- 
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nated  ;  or  in  case  such  general  term  shall  not  be  in  session,  then 
to  &ie  general  term  of  an  adjoining  judicial  department.  Laws 
of  1873,  ch.  70. 

Section  3.  Application,  when  made.  There  is  no  statutory 
limitation  of  the  time  within  which  writs  of  mandamus  may  be 
obtained  within  this  State.  People  v.  Supermsors  of  West- 
chester, 12  Barb.  446.  Where  the  object  sought  by  the  manda- 
mus is  the  enforcement  of  a  substantial  right  the  applicant 
should  be  allowed  the  time  given  by  statute  to  obtain  a  remedy 
for  injuries  essentially  of  a  similar  character  in  the  ordinary  way 
if  that  could  be  pursued.  lb. 

The  court  will  exercise  its  discretion,  and  if  the  party  deeming 
himself  aggrieved  has  delayed  so  long  that  he  will  seem  to  have 
acquiesced  in  the  thing  done,  or  will  seem  to  have  abandoned  his 
rights,  the  court  will  not  interfere.  Thus,  a  mandamus  was 
refused  by  the  court  after  a  year's  delay  since  the  happening  of 
the  errors  complained  of.  People  v.  Seneca  Common  Pleas,  2 
Wend.  264,  and  it  was  refused  after  a  lapse  of  five  years  from 
the  final  disposition  of  the  cause.  People  v.  Delaware  Common 
Pleas,  2  id.  256.  See  comments  on  these  two  cases.  People  v. 
Supervisors  of  WestcTiester,  12  Barb.  446-449.  See  cases  cited  in 
Fisli  V.  Weatlierwax,  2  Johns.  Cas.  215,  217-14,  §  16,  where  the 
English  decisions  are  also  found. 

Section  4.  Application,  how  made.  In  general  terms  the 
practice  is  as  follows :  "  Application  should  be  made  ex 
parte  for  an  alternative  writ  or  for  an  order  to  show  cause. 
More  modern  practice  is,  to  give  the  ordinary  notice  of  a 
motion,  based  upon  aflSdavits,  that  on  the  hearing  a  peremp- 
tory writ  will  be  asked  for.  In  that  case,  if  it  then  appear 
that  no  material  facts  are  in  dispute,  the  court  may  grant  or 
deny  the  peremptory  writ ;  at  once  disposing  of  the  questions  of 
law,  subject  to  review  on  appeal.  But  if  it  then  appear  that 
material  facts  are  in  dispute  between  the  parties,  and  that  the 
application  has  merits,  the  court  is  to  grant  an  alternative  writ, 
that  issues  may  be  joined,  and  the  disputed  facts  settled  by  a 
proper  trial."     People  v.  Supermsors  of  Schuyler,  2  Abb.  (N.  S.) 

78,  82. 

a.  Affidavits.  The  application  for  the  writ  of  mandamus  is 
based  upon  affidavits  which  should  allege  the  facts  upon  which 
the  applicant  relies,  and  which  show  that  he  is  entitled  to  the 
relief  prayed  for.    Matter  of  Oephard,  1  Johns.  Cas.  134,  and 
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note.  King  v.  Jofham,  3  T.  R.  575  ;  Bex  v.  BisJiop  of  Oxford, 
7  East.  345.  The  affidavits  will  be  insufficient  unless  the  allega- 
tions are  so  positive  that  an  indictment  for  perjury  could  be 
maintained  upon  them  if  false.  Matter  of  OepJiard,  1  Johns. 
Cas.  134,  woZ^e.  Kingy.  Sargent,^  T.  R.  466.  "The  affidavit 
should  also  anticipate  and  answer  every  possible  objection  or 
argument  in  fact  which  it  may  be  expected  will  be  urged  against 
the  claim  *  *  *  and  where  any  'strong  evidence  is  expected, 
any  disputable  or  material  facts  should  be  corroborated  by  one 
or  more  respectable  and  experienced  individuals."  1.  Chit.  Gen. 
Pr.  808  ;  Fish  v.  Weatherwax,  2  Johns.  Cas.  215,  217-62,  §  47. 
See  People  v.  Brown,  55  N.  Y.  (10  Sick.)  180. 

It  is  fatal  to  the  affidavit  if  it  be  entitled  in  a  cause,  as  for 
instance,  "supreme  court,  Doe  v.  i2oe,"  People  v.  Tioga  Com- 
mon Pleas,  1  "Wend.  291  ;  HaigM  v.  Turner,  2  Johns.  371  ; 
People  V.  Sage,  2  How.  60,  and  in  a  parallel  proceeding,  MilliTcen 
V.  Selye,  3  Denio,  54,  and  cases  there  cited.  For  a  case  showing 
that  the  Code  has  not  changed  the  rule,  see  People  v.  PiJceman, 
7  How.  124.  But  where  the  affidavit  was  entitled  "/»  the 
Matter  of  John  La  Farge  v.  The  Judges  of  the  Court  of  Common 
Pleas  of  Jefferson  County,"  it  was  held  that  this  was  not  an 
objectionable  and  fatal  entitling.  Fx  parte  La  Farge,  6  Cow. 
61.  After  the  order  is  granted  by  the  court,  the  rule  may  be 
entitled  in  the  suit.    People  v.  Sage,  2  How.  60. 

Form  of  affidavit  on  application  for  mandamus. 
State  of  New  York, 


Rensselaer  County,      )     ' ' 

John  Doe  of  Troy,  in  said  county,  being  duly  sworn,  doth 
depose  and  say :  That,  etc.  [allege  precisely  the  facts  showing 
the  relator's  right  to  the  writ  and  to  the  relief  demanded.'] 

Sworn,  etc.  John  Doe. 

5  Notice  or  order  to  show  cause.  Application  for  the  writ  is 
either  ex  parte  or  upon  notice  to  the  defendant.  The  practice  is 
to  apply  ex  parte  for  the  alternative  mandamus,  or  for  the  order 
to  show  cause.  People  v.  Supervisors  of  Schuyler,  2  Abb.  N. 
S.  78,  82.  Where  the  application  is  for  a  peremptory  mandamus 
in  the  first  instance,  the  usual  notice  of  motion  for  a  special 
term  must  be  served  at  least  eight  days  before  the  first  day  of 
the  court,  together  with  copies  of  the  papers  upon  which  the 
same  is  founded,  and  the  motion  should  then  be  brought  on  in 
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the  usual  way.  2  Burr.  Pr.  176  ;  People  v.  Judges  of  Rens- 
selaer Common  Pleas,  3  How.  164 ;  People  v.  Board  of  Supervi- 
sors of  Dutchess,  3  id.  379.  The  difference  in  practice  between 
an  order  to  show  cause  why  a  mandamus  should  not  issue  and 
an  alternative  mandamus  seems  to  be  that  in  the  one  case  the 
questions  arising  upon  the  application  are  discussed  upon  affida- 
vits, and  in  the  other  the  questions  come  Taefore  the  court  upon 
the  alternative  mandamus,  setting  forth  the  facts  upon  which 
the  application  for  relief  is  founded,  and  the  defendant's  return 
thereto.  In  the  former  case  the  questions  between  the  parties 
being  heard  upon  affidavits  merely,  no  formal  judgment  is  given, 
and  of  course  no  writ  of  error  can  be  brought.  In  the  latter 
case  a  record  is  made  up,  and  a  writ  of  error  lies  as  upon  other 
judgments.  The  only  practical  difference  between  the  two 
modes  of  proceeding  is,  that  in  the  one  case  the  decision  of  the 
court  upon  the  application  is  final,  while  in  the  other  case  such 
decision  may  be  reviewed  upon  error.  People  v.  Judges  of  Reus 
selaer  Common  Pleas,  3  How.  164.  But  since  the  writ  of  error 
is  abolished  either  party  may  appeal. 

When  the  application  is  for  a  mandamus  to  the  special  term 
of  the  supreme  court  or  to  any  judge  thereof  sitting  at  chambers, 
it  should  be  "  brought  on  upon  an  order  to  show  cause  or  other- 
wise, according  to  the  present  practice  in  like  cases  of  writs 
directed  to  "  inferior  courts  or  officers.   Laws  of  1873,  chap.  70,  §  1. 

The  notice  of  motion  and  other  papers  should  be  served  in  the 
usual  manner.  Where  a  mandamus  was  sought  against  the  con- 
tracting board  of  the  State,  and  the  notice  of  motion  was  served 
upon  a  majority  of  the  members  including  the  chairman,  it  was 
held  a  sufficient  service.  People  v.  Contracting  Board,  20  ITow. 
206,  reversed  on  other  points  ;  33  Barb.  510  ;  33  IST.  Y.  (6  Tiff".)  382. 

Form  of  notice  of  motion  for  a  writ  of  mandamus. 
To  Richard  Roe : 

Sir  :  You  will  take  notice  that  I  shall  move  the  supreme  court 
at  the  next  special  term  thereof,  to  be  held  in  the  court-house, 
in  the  city  of  Troy,  on  the  day  of  next,  at  the  open- 

ing of  the  court  on  that  day,  or  as  soon  thereafter  as  counsel 
can  be  heard,  for  an  order  that  a  writ  of  mandamus  issue  out 
of  said  court,  directed  to  you,  and  commanding  you  that  \state 
the  object  of  the  writ]  or  for  such  further  or  other  relief  as  the 
court  may  be  pleased  to  grant ;  which  motion  will  be  founded 
upon  the  affidavit,  with  a  copy  of  which  you  are  herewith  served- 

{Bated  Troy.)  Gale  &  Alden, 

Attorneys  for  John  Doe. 
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Form  of  order  to  show  cause  why  a  mandamus  should  not  issue. 
At  a  special  term  of  the  supreme  court  held  at  the  court-house, 
in  Troy,  in  and  for  the  county  of  Rensselaer,  on  the  day 

of  18 

Peesent  —  Hon.  C.  K.  I.,  Justice. 

IN  SUPREME  COUET. 

The  People  ex  rel  Jolin  Doe,         I 

agst.  y 

Eichard  Roe.  I 

On  reading  and  filing  the  affidavit  of  John  Doe,  the  relator 
above  named,  dated  the  day  of         ,18        ,  and  on  motion 

of  Gale  &  Alden,  of  counsel  for  the  relator,  it  is  ordered  that 
Richard  Roe  above  named,  show  cause  at  the  next  special  term 
of  this  court,  to  be  held  (or  at  the  special  term  of  this  court  now 
sitting)  at  the  court-house,  in  Troy,  on  the  day  of  , 

instant,  why  the  said  Richard  Roe  should  not  be  compelled 
forthwith  {state  the  matters  required  to  be  done)  or  why  an  altern- 
ative mandamus  should  not  issue,  directed  to  the  said  Richard 
Roe,  in  the  usual  form,  and  requiring  him  to  do  the  acts  above- 
mentioned,  or  to  show  cause  to  the  contrary. 

And  it  is  further  ordered,  that  a  copy  of  this  order,  together 
with  a  copy  of  the  affidavits  upon  which  the  same  is  founded, 
be  served  on  the  said  Richard  Roe,  days  before  the  time 

above  mentioned. 

c.  Practice  on  motion.  Upon  the  coming  on  of  the  motion  for 
the  peremptory  writ,  or  upon  the  return  of  the  order  to  show 
cause,  if  the  party  opposing  the  writ,  or  showing  cause,  appear, 
the  relator  will  hold  the  affirmative.  The  relator  will  move  for 
the  mandamus,  and  after  the  opposite  party  has  been  heard  in 
opposition  to  the  motion,  the  counsel  for  the  relator  will  be  at 
liberty  to  reply.    People  v.  Throop,  12  Wend.  183,  184,  n. 

Whether  the  writ  be  granted  or  denied,  on  a  motion  for  a  per- 
emptory mandamus  or  on  the  return  of  an  order  to  show,  cause, 
the  court  will,  on  the  suggestion  of  either  party,  permit  the 
alternative  mandamus  to  issue  to  enable  the  question  to  be  car- 
ried further.  People  v.  Board  of  Supervisors  of  New  York,  20 
Barb.  81,  86;  S.  C.  affirmed,  16  N.  Y.  (2  Smith)  424;  Colonial 
Life  Assurance  Co.  v.  Board  of ,  Supervisors  of  New  York,  13 
How.  805,  309;  S.  C,  24  Barb.  166;  4  Abb.  84. 

In  doubtful  questions  the  court  will  not  determine  on  the 
motion  for  the  mandamus,  but  will  let  it  be  granted  that  the 
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matter  may  come  before  tliem  on  the  return.  Barnet  v.  College 
of  Physicians,  7  How.  290,  293 ;  Bex  v.  Unvoersity  of  Cam- 
bridge, 1  Strange,  557.  See,  also,  People  v.  Board  of  Supervisors 
of  Dutchess,  1  How.  163. 

d^.  What  relief  granted.  While  it  is  true  that  for  the  sake  of 
impartial  justice  and  to  give  an  opportunity  for  a  fair  hearing 
upon  all  sides,  a  peremptory  writ  of  mandamus  will  rarely  be 
granted  in  the  first  instance,  yet  when  all  parties  are  heard, 
and  there  is  no  dispute  about  the  facts,  and  the  law  is  with  the 
application,  a  peremptory  mandamus  will  be  granted  in  the  first 
instance.  Hx  parte  Rogers,  7  Cow.  526  ;  Achley's  Case,  4  Abb. 
35  ;  People  v.  Brennan,  39  Barb.  522 ;  People  v.  Contracting 
Board,  27  N.  Y.  (13  Smith)  378 ;  People  y.  Supervisors  of  Schuy- 
ler, 2  Abb.  ]Sr.  S.  78.  So  also  if  a  disputed  fact  is  not  pertinent. 
People  V.  -Brennan,  39  Barb.  522.  As  to  other  cases  where 
a  peremptory  mandamus  will  issue  in  the  first  instance,  see  post, 
594,  Article  "VIII. 

The  alternative  mandamus  is  granted  where  the  facts  upon 
which  the  relator  relies  are  in  dispute  or  where  the  parties  wish 
to  review  the  case  on  appeal.     See  cases,  ante,  575,  this  section,  c. 

The  relief  granted  is  obedience  to  the  requirement  of  the  writ 
as  stated  therein,  without  further  or  other  legal  proceedings. 
People  V.  Brennan,  39  Barb.  522. 

ARTICLE   IV. 

ALTEKNATIVE   WRIT. 

Section  1.  Form,  contents  and  nature  of  the  writ.  If  an  alter- 
native mandamus  be  granted,  an  order  authorizing  it  should  be 
entered  with  the  clerk  of  the  court. 

Form  of  Order  that  Mandamus  Issue,  or  that  the  Defendant 

Show   Cause. 
At  a  special  term  of  the  supreme  court,  held  at  the  court  house 
in  Troy,  in  and  for  the  county  of  Rensselaer,  on  the  day 

,18    . 
Present  —  Hon.  0.  R.  I.,  Justice. 

IN  SUPREME  COtTRT. 

The  People  ex  rel.  John  Doe 

agst. 

Richard  Roe. 


On  reading  and  filing  the  afiidavit  of  John  Doe,  the  relator 
above  named,  dated  the        day  of        ,  18    ,  and  on  motion  of 
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Gale  &  Alden,  Esqs.,  of  counsel  for  the  relator  [after  hearing 
Isban  Hess,  Esq.,  in  opposition  thereto],  it  is  ordered,  that  a 
mandamus  issue  out  of  and  under  the  seal  of  this  court,  directed 
to  the  said  Richard  Roe,  commanding  him  forthwith  to  [state 
the  requirements],  or  that  the  said  Richard  Roe  show  cause  to 
the  contrary  before  this  court  at  the  next  special  term  thereof,  to 
be  held  at  the  court  house  in  Troy,  on  the        day  of         next. 

The  writ  should  be  addressed  to  the  person,  body  or  court, 
who  is  obliged  by  law  to  execute  it,  or  whose  duty  it  is  to  do  the 
thing  required.  People  v.  Gomrnon  Council  of  New  YorTc,  3 
Keyes,  81 ;  S.  C,  3  Abb.  Ot.  App.  502.  Where  the  mandamus 
was  issued  to  commissioners  of  highways  to  compel  them  to 
lay  out  a  road,  the  court  held  that  the  writ  need  not  in  the 
first  instance  be  directed  to  commissioners  by  their  individual 
names,  but  in  case  of  disobedience  to  the  writ,  they  were  to  be 
proceeded  against  personally.  People  v.  Champion,  16  Johns. 
61.  But  it  was  a  question  with  the  court  whether  an  alter- 
native mandamus  seeking  to  enforce  a  duty  resting  upon  a 
board  of  oificers  in  their  collective  capacity,  is  defective  merely 
because,  though  addressed  to  all  the  members  of  the  board, 
it  is  addressed  to  them  individually,  instead  of  collectively. 
People  V.  Metropolitan  Police  Commissioners,  5  Abb.  241. 
Where  the  writ  was  issued  to  compel  a  cashier  of  a  bank  to  sub- 
mit the  books  thereof  to  one  of  the  directors  for  his  inspection, 
when  he  had  refused  to  do  so,  and  his  refusal  had  received  the 
approval  of  the  board  of  directors,  it  was  held  that  the  writ 
might  properly  be  directed  to  the  cashier  alone.  The  court  also 
intimated  that  there  would  have  been  no  impropriety  in  directing 
the  writ  to  the  directors  as  well  as  to  the  cashier.  People  v. 
Throop,  12  Wend.  183. 

The  writ  of  alternative  mandamus  is  in  the  nature  of  a  rule  to 
show  cause.  People  v.  Rensselaer  Common  Pleas,  3  How.  164  ; 
Commercial  Bank  of  Albany  v.  Canal  Commissioners,  10  Wend. 
25,  30. 

But,  also,  the  alternative  mandamus  stands  as  a  declaration  or 
complaint,  and  sets  forth  the  relator's  title  to  relief— his  cause 
of  action.  People  v.  Ovenshire,  il  How.  164 ;  People  v.  Hansom, 
2  N.  Y.  (2  Comst.)  490. 

The  title  of  the  relator  to  the  relief  asked,  must  be  clearly  and 
distinctly  stated  in  the  alternative  maudamus,  so  that  the  facts 
alleged  may  be  admitted  or  traversed.     Commercial  Bank  of 
Vol.  Y.— 73 
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Albany  v.  Canal  Commissioners,  10  Wend.  25.  If  the  writ  do 
not  sliow  title  in  the  relators  to  have  the  thing  done  which  the 
writ  commands,  it  is  defective.  People  v.  Judges  of  Columbia 
Common  Pleas,  3  How.  30  ;  People  v.  Ransom,  2  N.  Y.  (2  Comst.) 
490.  And  the  defendant  may  object  a  want  of  sufficient  title  in 
the  relator  to  the  relief  sought,  or  show  any  other  defect  in  sub- 
stance. Commercial  Bank  of  Albany  v.  Canal  Commission- 
ers, 10  Wend.  25  ;  People  v.  Supervisors  of  Westchester,  15  Barb. 
607.  But,  on  the  other  hand,  the  alternative  writ  should  contain 
no  allegations  which  are  not  pertinent  to  the  relator's  title  and 
relief.  People  v.  OvensMre,  41  How.  164.  It  is  not  enough  to 
refer  in  the  writ  to  the  affidavits  and  other  papers  on  file,  on 
which  the  order  for  the  mandamus  was  made.  Such  reference  is 
allowable  to  show  the  amount  of  a  sum  of  money  claimed,  but 
not  the  right  of  the  relator  thereto.  Commercial  Bank  of  Albany 
V.  Canal  Commissioners,  10  Wend.  25;  People  v.  Baker,  35 
Barb.  105;  S.  C,  14  Abb.  19.  Hence,  where  the  writ  was 
directed  to  the  canal  commissioners  requiring  them  to  pay  cer- 
tain moneys  to  the  relator,  "  according  to  the  order  and  certificate 
of  the  canal  board  and  assignment,  etc.,  mentioned  in  the  affida- 
vits on  file  in  our  supreme  court  of  judicature,"  it  was  held 
defective.  The  affidavits  formed  no  part  of  the  record,  and  were 
regarded  out  of  the  consideration  of  the  court.  Commercial 
Bank  of  Albany  v.  Canal  Commissioners,  10  AVend.  25.  So 
where  the  writ  commanded  the  defendants  to  correct  an  assess- 
ment, or  show  cause  to  the  contrary,  and  alleged  generally  that 
injustice  had  been  done  to  the  relators  in  assessing  their  prop- 
erty ;  or  that  they  had  been  unjustly  assessed,  and  the  defend- 
ants had  refused  to  correct  the  erroneous  assessmehts,  these 
allegations  were  held  insufficient  to  entitle  the  relators  to  any 
relief  They  should  have  gone  beyond  that  and  stated  the  par- 
ticulars in  order  that  it  might  have  been  seen  from  them  that 
the  charge  was  well  founded,  and  that  the  defendants  might 
have  been  able,  specifically,  to  answer  the  complaint.  People  v. 
Supervisors  of  Westchester,  15  Barb.  607.  A  mandamus  direct- 
ing a  referee  to  settle  a  case  and  exceptions,  should  contain 
appropriate  recitals  from  which  it  will  be  seen  that  the  case  and 
exceptions,  when  settled  according  to  the  requirements  of  the 
writ,  will  give  a  true  history  of  the  trial,  especially  in  the  partic- 
ulars therein  specified.  People  v.  Baker,  35  Barb.  105  ;  S.  C,  14 
Abb.  19.     So  a  general  allegation  of  a  right  to  vote  for  trustees  of 
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a  religious  corporation  witiiout  stating  the  facts  essential  by  stat- 
ute to  show  the  right,  is  insufficient.  People  v.  Oerman  United 
Evangelical  8t.  StepTien^s  ChurcJi  of  Buffalo,  3  Lans.  434;  S.  C, 
reversed,  9  Alb.  L.  J.  50. 

A  writ  commanding  a  court  of  common  pleas  to  seal  a  bill  of 
exceptions,  did  not  set  forth  the  bill,  yet  was  held  sufficient. 
People  V.  Westchester  Common  Pleas,  4  Cow.  73. 

The  alternative  writ  must  set  forth,  with  exactness,  the  duty 
to  be  performed.  Fish  v.  Weatherwax,  2  Johns.  Cas.  215,  217 — 
ch.  65,  §  52.  And  this  is  all  the  more  important  as  the  peremp- 
tory writ,  when  issued,  must  correspond  with  the  alternative  in 
this  respect.  People  v.  Board  of  Supervisors  of  Dutchess,  1  Hill, 
50  ;  People  v.  Board  of  Supervisors  of  Westchester,  12  Barb.  446 ; 
People  V.  Martin,  62  Barb.  570,  673. 

In  general,  it  may  be  said  that  if  the  writ  is  bad  in  substance 
the  relator  must  fail.  People  v-  Martin,  62  Barb.  570,  576.  It 
is  bad  in  substance  when  better  remedies  are  given  by  action.  lb. 
Likewise,  if  it  demand  too  much.  People  v.  Baiter,  35  Barb.  105 ; 
S.  C,  14  Abb.  19  ;  People  v.  Brennan,  39  Barb.  522. 

The  alternative  mandamus  should  be  tested,  signed  and  sealed 
in  the  usual  manner.  1  Burr.  Pr.  95,  97  ;  2  id.  177.  But  the  writ 
is  not  process  within  the  meaning  of  the  statute  regulating  the 
test  and  return  of  process.  People  v.  Rensselaer  Common  Pleas, 
3  How.  164 ;  People  v.  New  TorJc  Common  Pleas,  13  Wend.  649, 
655,  note. 

Form  of  an  Alternative  Mandamus. 

The  People  of  the  State  of  New  York,  to  Eichard  Roe  [or  the 
court,  commissioners,  officers  or  persons  to  whom  the  writ  is 
directed}  greeting : 

Whereas  [here  recite  the  facts  or  statements  briefly  which 
preceded  the  gravamen  or  injury'],  nevertheless  you,  the  afore- 
said Richard  Roe  [or  other  person  or  court],  have  unjustly  [state 
hriefly  the  order  or  proceeding  complained  of],  as  we  are  in- 
formed by  the  complaint  of  John  Doe. 

Now,  therefore,  we,  being  willing  that  full  and  speedy  justice 
be  done  in  this  behalf  to  hi  m,  the  said  John  Doe,  do,  therefore,  com- 
mand you,  that  immediately  after  the  receipt  of  this  writ,  you, 
etc.  [insert  the  matter  required  to  he  done  substantially  accord- 
ing to  the  order  of  the  court  allowing  the  mandamus],  or  that 
you  show  cause  to  the  contrary  thereof,  before  our  supreme 
court,  at  the  next  special  term  thereof,  to  be  held  at  the  court- 
house in  Troy,  on  the        day  of  next,  lest  complaint  shall 
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again  come  to  us  by  your  default ;  and  in  what  manner  you 
shall  have  executed  this,  our  writ,  make  known  to  our  supreme 
court,  at  the  next  special  term  thereof,  to  be  held  at  the  time  and 
place  aforesaid. 

Witness  C.  R.  I.,  justice  of  the  supreme  court,  at  Troy,  the 
day  of  ,  18     . 

Gale  &  Aldew,  Attorneys.  A.  B.  C,  ClerTc. 

[Indorsed]  By  the  Court. 

A.  B.  C,  aerJc. 

The  form  above  given  is  the  most  general  form  of  an  alternative 
mandamus.  Consult,  for  a  variety  of  forms  in  particular  cases, 
MsTi  V.  Weatherwax,  2  Johns.  Cas.  215,  217,  82  et  seq. 

Section  2.  When  and  how  served.  The  writ  should  be  served 
at  least  eight  days  before  the  day  named  in  the  writ  for  showing 
cause.  People  v.  Rensselaer  Common  Pleas,  3  How.  164.  It  is 
good  service,  if  made  to  judges  of  subordinate  courts  during 
vacation.  People  v.  Westchester  Common  Pleas,  4  Cow.  73  ;  S. 
C,  id.  403  ;  People  v.  HerMmer  Common  Pleas,  7  Wend.  636. 
But,  where  the  application  is  to  compel  a  court  to  try  a  cause, 
service  should  not  be  made  in  vacation.  People  v.  Essex  Com- 
mon Pleas,  1  How.  114. 

Service  is  made  by  showing  the  original  writ,  and  delivering  a 
copy  of  the  same.  People  v.  Westchester  Common  Pleas,  4  Cow. 
73  ;  S.  C.,ib.  403  ;  People  y.  Judges  and  Supervisors  of  Ulster, 
1  Johns.  64. 

Where  a  writ  of  mandamus  issued  by  the  court  was  served 
without  having  the, seal  of  the  court  affixed,  it  was  held  that  such 
service  was  a  nullity,  and  proceedings  for  contempt  could  not  be 
founded  thereupon.    People  v.  FisTc,  3  Pars.  Sup.  Ct.  461. 

Section  3.  Amendment.  Irregularities  in  the  writ  are  amenda- 
ble at  any  time  before  it  is  returnable.  Bac.  Abr.  ^ub.  tit.  Man- 
damus B.  People  V.  Baker,  35  Barb.  105,  114 ;  S.  C,  14  Abb. 
19 ;  People  v.  Metropolitan  Police  Commissioners,  5  Abb.  241  ; 
Queen  v.  Town  of  Clitheroe,  6  Mod.  133.  According  to  the  former 
practice,  the  writ  could  not  be  amended  after  a  return,  and  espe- 
cially after  a  traverse.  King  v.  Mayor,  etc.,  of  Stafford,  4  T.  R. 
689.  The  rule  has  been  supposed  to  prevail  in  this  country. 
People  V.  Metropolitan  Police  Commissioners,  5  Abb.  241.  In 
a  later  case,  the  court  say :  ' '  But  I  think  the  decision  in  the 
case  last  cited  was  made  without  considering  the  purpose  and 
effect  of  the  statute  permitting  amendments  of  pleadings  and  pro- 
ceedings, the  provisions  of  which  extend  to  writs  of  mandamus. 
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These  provisions  are  not  abrogated  by  tlie  Code."  People  v. 
Baker,  35  Barb.  105,  114;  S.  C,  14  Abb.  19.  See  2  R.  S.  424 
(441),  and  425  (443),  §  10  ;  N.  Y.  Code,  §  471,  affecting  ib.,  §§  169- 
177.  See,  also.  Perry  v.  Tynen,  22  Barb.  137.  By  these  statu- 
tory enactments,  amendments  of  the  writ  may  now  be  permitted, 
the  same  as  of  process  in  ordinary  actions.  People  v.  Commis- 
sioners of  HigJiways  of  Fort  Edward,  11  How.  89,  90. 

Section  4.  Motion  to  quash  or  set  aside.  A  motion  to  quash  an 
alternative  mandamus  may  be  made  by  the  defendant  before  the 
writ  is  returned.  People  v.  Westchester  Common  Pleas,  4  Cow. 
73.  Such  a  motion  would  be  based  upon  some  irregularity  or 
improvidence  in  the  issuing  of  the  writ  {People  v.  Collins,  19 
Wend.  56,  67),  or  upon  some  defect  in  the  form  or  substance. 
Commercial  BanJc  of  Albany  y.  Canal  Commissioners, 10  WaiidL. 
25  ;  People  v.  Tracy,  1  How.  ]  86.  The  writ  would  formerly  be 
quashed  for  a  misdirection.  Queen  v.  Bailiffs,  etc.,  of  IpswicTi, 
2  Balk.  434,  and  for  misjoinder.  Queen  v.  Mayor,  etc.,  of  Here- 
ford, 2  Salk.  701 ;  Bex  v.  Mayor,  etc.,  of  Abingdon,  id.  699. 
See,  also,  cases  cited  in  FisTi  v.  Weatherwax,  2  Johns.  Cas.  215, 
217,  64,  65.  Doubtless  our  State  statutes  upon  the  subject  of 
amendments  have  materially  modified  the  severity  of  the  English 
law  with  regard  to  quashing  the  writ  for  slight  irregularities. 

The  motion  to  quash  should  be  made  before  the  return  to  the 
writ,  except  in  cases  of  defects  of  substance  which  may  be  taken 
advantage  of  at  any  time  before  the  peremptory  mandamus  is 
awarded.  Fish  v.  Weatherwax,  2  Johns.  Gas.  215,  217-67,  68  ; 
Commercial  Bank  of  Albany  v.  Canal  Commissioners,  10  Wend. 
25,  31  ;  People  v.  Ransom,  2  N".  Y.  (2  Comst.)  490,  492  ;  People 
V.  Supervisors  of  Fulton  County,  14  Barb.  52. 

The  motion  to  quash  a  writ  of  mandamus  is  in  the  nature  of  a 
demurrer,  and  admits  the  facts  recited  in  the  writ.  People  v. 
College  of  Physicians  and  Surgeons,  7  How.  290. 
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The  writ  should  be  made  returnable  at  a  special  term.  Sup. 
Ct.  Rules,  No.  47 ;  People  v.  Supervisors  of  Greene,  12  Barb.  217, 
219.  A  late  statute  provides  that  when  a  mandamus  issues  to  the 
supreme  court  at  special  term,  or  to  a  judge  thereof  at  chambers, 


582  MANDAMUS. 


Nature  and  oflSce  of  the  return. 


"the  writ  or  order  shall  be  returnable  at  such  time  as  the  said 
court  (z.  e.,  general  term),  shall  direct,  and  when  placed  on  the 
calendar,  the  proceeding  may,  in  the  discretion  of  the  court,  have 
a  preference  over  all  actions  or  proceedings,  except  in  criminal 
cases,  and  may  be  moved  out  of  its  order  on  the  calendar."  Laws 
of  1873,  ch.  70,  §  1. 

If  the  application  for  the  writ  of  mandamus  be  made  to  the 
general  term  of  an  adjoining  judicial  department,  as  provided  in 
section  1  of  above  chapter,  such  general  term,  may  in  its  discretion, 
make  the  alternative  writ  or  order  to  show  cause,  returnable 
before  the  general  term  of  the  department  in  which  the  subject- 
matter  of  the  proceeding  originated,  at  the  next  subsequent  term 
thereof,  with  the  same  effect,  in  all  respects,  as  if  such  alternative 
writ  or  order  had  been  made  by  such  general  term.  Laws  of 
1873,  ch.  70,  §  4. 

An  objection  that  the  writ  is  not  made  returnable  at  the  special 
term  will  not  be  allowed  after  the  return  has  been  made.  People 
V.  Commissioners  of  Higliways  of  Fort  Edward,  11  How.  89. 
See  People  v.  Supervisors  of  Greene,  12  Barb.  217,  where  the 
general  term  entertained  the  motion  for  a  mandamus,  since  the 
writ  had  been  made  returnable  thereto  without  objection,  and 
the  questions  involved  were  important.  People  v.  Sheriff  of 
Rensselaer,  1  Code  K.  135,  is  a  case  where  the  court  heard  the 
motion  for  a  writ  at  a  general  term,  although  objection  was  made. 
This  practice,  it  would  seem,  could  not  now  be  allowed.  Supt.  Ct. 
Rules  No.  47.     See  Rule  57  of  1847. 

Section  1.  Nature  and  office  of  the  return.  The  person,  body 
or  tribunal  to  whom  the  writ  of  mandamus  is  directed  and  deliv- 
ered, must  make  return  thereto.  2  R.  S.  586  (608),  §  54  ;  Com- 
mercial Bank  of  Albany  v.  Canal  Commissioners,  10  Wend.  25, 
31.  But  no  return  need  be  made  if  the  writ  is  quashed,  or  if  the 
defendant  thinks  proper  to  put  an  end  to  the  controversy  by 
doing  the  act  required.  lb. 

The  writ  will  state  the  time  within  which  the  return  is  to  be 
made.  Within  that  time  or  within  the  extension  which  it  is  in 
the  power  of  the  court  to  grant  (2  R.  S.  587  [608]  §  59),  the  return 
must  be  made.  It  is  no  excuse  for  not  making  it  that  the  writ 
has  not  been  retiirned  and  filed.  People  v.  Westchester  Common 
Pleas,  4  Cow.  73  ;  S.  C,  4  id.  403  ;  compare  Snowden  y.  Roberts, 
4  id.  69. 
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A  writ  of  alternative  mandamus  cannot  be  demurred  to.  People 
y.  Harris,  6  Abb.  30. 

The  return  stands  as  the  second  pleading  in  an  action  or  pro- 
ceeding, as  a  general  denial  or  a  confession  and  avoidance.  See 
People  V.  Balcer,  35  Barb.  105. 

Section  2.  Form  and'  contents.  The  return  must  be  good, 
tested  by  the  ordinary  rules  of  pleading,  both  in  form  and  sub- 
stance. People  V.  Baker,  35  Barb.  105 ;  S.  C,  14  Abb.  19.  It 
should  deny  the  facts  stated  in  the  writ  or  show  other  facts  suffi- 
cient to  defeat  the  relator' s  claim.  Commercial  Bank  of  Albany 
V.  Canal  Commissioners,  10  Wend.  25  ;  People  v.  Supervisors  of 
Fulton,  14  Barb.  52,  54.  It  must  set  forth  the  title  or  justifica- 
tion of  the  defendant  for  not  doing  the  act,  the  performance  of 
which  is  sought  to  be  enforced  by  the  writ.  People  v.  Super- 
visors of  Ulster,  32  Barb.  473.  It  must  state  facts,  not  evidence 
from  which  facts  may  be  inferred,  and  must  be  certain  to  a  com- 
mon intent  {People  v.  Baker,  35  Barb.  105  ;  People  v.  Eansom, 
2  N.  Y.  (2  Coms.)  490 ;  Commercial  Bank  of  Albany  v.  Canal 
Commissioners,  10  Wend.  25,  32) ;  not  principles  of  law,  as  that 
an  act  is  unconstitutional  and  void.  People  v.  Commissioners 
of  Highways  of  Fort  Edward,  11  How.  89.  The  return  must 
not  be  evasive  {Matter  of  Trustees  of  Williamsburgh,  1  Barb. 
34),  nor  argumentative  {People  v.  Supervisors  of  New  York,  18 
How.  152 ;  S.  C,  10  Abb.  233 ;  S.  C.  affirmed,  21  How.  288) ; 
nor  should  it  contain  any  thing  more  than  a  full  answer  to 
the  substantial  averments  in  the  writ.  If  it  do  contain  any 
thing  more,  that  may  be  rejected  as  surplusage  or  struck  out 
on  motion.  People  v.  Ransom,  2  N".  Y.  (2  Coms.)  490,  496. 
Nor  when  several  matters  are  returned,  should  they  be  in- 
consistent with  each  other.  If  they  be,  the  whole  return 
will  be  quashed  for  the  court  will  not  know  whicli  to  believe. 
Queen  v.  Mayor  and  Aldermen  of  NorwicTi,  2  Salk.  436.  But 
if  a  return  consist  of  several  independent  matters  not  incon- 
sistent with  each  other,  and  part  of  them  good  in  law  and 
part  bad,  the  court  may  quash  the  return  as  to  that  part  which 
is  bad  and  put  the  relator  to  plead  or  traverse  the  rest.  Kingy. 
Mayor,  etc.,  of  Cambridge,  2  T.  R.  456  ;  King  v.  Archbishop  of 
York,  6  T.  R.  490,  493. 

The  return  may  set  up  any  number  of  facts,  constituting  as 
many  good  reasons  for  not  performing  the  act  which  the  writ 
seeks  to  compel,  but  they  must  exist  in  point  of  fact.     It  should 
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state  all  the  material  steps  taken  by  the  defendant,  just  as  they 
occurred,  and  should  in  itself  or  by  express  adoption  of  the  alle- 
gations in  the  writ,  either  in  whole  or  in  part,  state  the  case 
which  makes  out  the  defendant's  justification.  People  v.  Super- 
visors of  Ulster,  32  Barb.  473. 

The  bringing  in  of  a  false  return  subjects  the  defendant  to  pay 
the  damages  occasioned  thereby.  Hence  when  supervisors  made 
a  false  I'eturn  to  a  mandamus  sued  out  by  an  individual  whose 
lands  had  been  taken  for  a  highway,  and  the  relator  had  been 
kept  out  of  the  damages  to  which  he  was  entitled  from  the  town, 
the  supervisors  were  made  liable  in  damages  to  the  extent  of  the 
interest  upon  the  damages  assessed.  People  v.  Supervisors  of 
RicTirtiond,  28  J\.  Y.  (1  Tifi-.)  112  ;  compare  2  R.  S.  587  (608), 
§  57,  58. 

It  is  said  that  the  court  may  receive  a  return  without  a  verifi- 
cation, or  they  may  require  a  verification.  The  return  need  not 
be  signed  by  or  on  behalf  of  the  party  making  it,  and  if  it  be 
made  by  a  corporation  it  is  said  that  it  need  not  be  signed  by  the 
head  thereof,  nor  be  made  under  the  common  seal.  Fish  v. 
Weafherwax,  2  Johns.  Cas.  215,  217-74  and  cases  cited.  As  to 
returns  and  what  are  considered  good  returns,  see  same  case 
217-69-74. 

Form  of  return  to  alternative  writ. 
The  answer  or  return  of  Richard  Roe  to  the  alternative  writ 
of  mandamus  within  mentioned. 

I,  the  said  Richard  Roe,  do  answer  and  return  to  the  supreme 
court  within  mentioned  that  etc.  {Deny  the  facts  set  forth  in  the 
writ  or  set  forth  other  facts  in  avoidance  of  the  relator''  s  claim.'] 

Richard  Roe. 

Another  form  of  return  or  answer. 

The  answer  of  the  mayor,  alderman  and  commonalty,  of 
the  city  of  Brooklyn,  within  mentioned  : 

"We,  the  said  mayor,  aldermen  and  commonalty,  do  certify  to 
the  supreme  court  within  mentioned,  that  the  within  named 
John  Doe  was  not  elected  an  alderman  as  by  the  within  writ  is 
within  alleged  ;  and  therefore  we  could  not  cause  him  to  be  sworn 
nor  admitted,  as  by  that  writ  we  were  within  commanded. 

M.  K.,  Mayor  [Seal  of  corporation.] 

Section  3.  Amendment  and  filing.  As  has  before  been  stated, 
recent   statutory    enactments  forming    part    of   the    Code    of 
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Procedure,  permit  amendments  of  the  proceedings  in  man- 
damus. It  is  said  that  amendments  are  to  be  allowed  with 
caution.  After  a  verdict  on  the  traverse  of  a  return,  the 
court  would  not  allow  the  defendants  to  amend  the  return 
by  setting  forth  a  different  constitution  of  a  corporation.  People 
V.  Mayor  of  Grampond,  7  T.  R.  699.  But  clerical  mistakes 
may  be  amended  after  a  return  is  filed.  See  cases  cited  upon 
this  subject  in  FisTi  v.  Weafherwax,  2  Johns.  Gas.  215,  217-74, 
§62. 

Should  the  defendant  wish  additional  time  in  which,  to  make 
his  return,  the  supreme  court,  or  any  justice  thereof,  may 
grant  him  such  further  time  as  m  personal  actions.  2  R.  S.  587 
(608),  §  59  ;  People  v.  Densmore,  1  Barb.  557,  558.  As  to  the 
practice  with  regard  to  granting  further  time.  See  Sup.  Ct. 
Rules,  No.  30. 

The  return  should  be  filed.     Sup.  Ct.  Rules,  No.  55. 

Section  4.  Proceedings  where  return  is  defectiye.  If  the 
return  be  defective  upon  its  face,  as,  if  several  matters  be 
returned  which  are  inconsistent,  the  relator  may  apply  to 
the  court  to  quash  it  {Queen  v.  Mayor  and  Aldermen  of 
Norwich,  2  Salk.  436,  note\  or  to  quash  the  defective  part  anci 
send  the  good  to  trial.  King  v.  Mayor  of  Cambridge,  2  T.  R. 
456  ;  King  v.  Mayor  of  York,  5  T.  R.  66.  Likewise  immaterial 
or  argumentative  matter  or  surplusage  may  be  stricken 
out.  People  V.  Commissioners  of  Highways  of  Fort  Edward, 
11  How.  89  ;  People  v.  Yan  Leuven,  8  How.  358 ;  People  v. 
Hansom,  2  N.  Y.  (2  Corns.)  490,  496.  But  the  defective  parts 
must  be  stricken  out,  the  remedy  is  not  by  demurrer.  See  cases 
last  cited. 

An  evasive  return  may  be  quashed  on  motion.  To  a  manda- 
mus requiring  inspectors  of  election  to  return  whether  the 
relators  did  not  receive  the  greatest  number  of  votes,  and 
whether  they  did  not  declare  them  duly  elected,  a  return  that 
they  were  not  duly  elected  by  the  greatest  number  of  votes  is 
evasive,  and  should  be  quashed  on  motion.  People  v.  White, 
11  Abb.  168  ;  S.  C.  affirmed,  29  How.  573,  note. 

On  motion  for  a  peremptory  mandamus,  notwithstanding  the 
return  made,  an  order  to  quash  or  strike  out  part  of  the  return 
may  be  made.     People  v.  Board  of  Police,  9  Abb,  257. 

There  are  early  cases  which  hold  that  if  the  relator  deem 
the  defendant's  return  evasive  or  otherwise  insufficient,  he  may 
Vol.  v.— 74     ' 
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apply  to  the  court  for  a  further  or  supplementary  return. 
People  V.  New  York  Common  Pleas,  9  Wend.  429  ;  People  v. 
Commissioners  of  Highways  of  Hudson,  7  Wend.  474.  In  a 
recent  case  the  court  seems  to  look  with  disfavor  upon  sup- 
plementary returns :  "It  is  certainly  an  unknown  practice,"  says 
the  court,  "  since  bills  of  discovery  have  been  abolished  for  the 
plaintiff  to  apply  that  the  defendant  make  a  further  answer  to 
the  allegations  of  the  complaint ;  and  there  is  no  reason  for  any 
difference  in  this  respect  between  an  action  commenced  by  man- 
damus and  one  commenced  by  an  ordinary  complaint."  A 
motion  by  the  relator  to  compel  a  defendant  to  make  a  further 
return  is  an  anomalous  proceeding.  And  it  seems  that  the 
case  in  9  Wend.  429,  should  not  be  considered  as  authority  be- 
yond the  facts  stated  in  that  particular  case.  And  it  is  cer- 
tainly no  reason  that  the  relator  should  seek  a  further  return, 
because  the  defendant  undertakes  to  set  up  new  matter  as  a  de- 
fense but  fails  to  do  so  with  sufficient  certainty.  People  v. 
Ovenshire,  41  How.  164. 

And  when  a  motion  is  made  for  a  further  return  of  additional 
facts,  the  motion  will  be  denied  unless  such  additional  facts  are 
set  forth  in  the  alternative  writ.  People  v.  Judges  of  Columbia 
CoTnmon  Pleas,  3  How.  30. 

A  defendant  even  though  his  own  return  may  be  defective, 
may  go  back  of  his  return  and  attack  the  alternative  writ,  which 
if  defective,  must  fall.     People  v.  Martin,  62  Barb.  570,  576. 

Section  5.  Proceedings  where  no  return  is  made.  If  the  party 
to  whom  the  alternative  writ  is  directed  neglects  to  make  a  return  he 
may  be  proceeded  against  according  to  the  provisions  of  2  R.  S.  534 
(552).  See  2  R.  S.  586  (608),  §  54.  Where  a  mandamus  is  directed 
to  a  corporation  to  do  a  corporate  act  and  no  return  is  made,  the 
attachment  is  granted  only  against  those  particular  persons  who 
refuse  to  obey  the  mandamus,  but  where  it  is  directed  to  several 
persons  in  their  natural  capacity,  the  attachment  for  disobedi- 
ence must  issue  against  all,*though  when  they  are  before  the 
court,  the  punishment  will  be  proportioned  to  the  offense.  Rex 
V.  Church  Wardens,  etc.,  of  Salop  Hil.,  3  Geo.  2  ;  BuUer's  (N.  P.) 
201 ;  1  Gude  Cr.  Prac.  189 ;  Mayor  of  Coventry's  Case,  2  Salk. 
429,  cited  in  Fish  v.  Weatherwax,  2  Johns.  Cas.  215,  217-69,  §  56. 
If  the  writ  be  directed  to  a  town  council  and  they  adjourn  the 
corporate  assembly  in  order  to  prevent  the  return  being  made, 
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the  members  will  be  punishable  for  contempt.  Queen  v.  Heath- 
cote,  10  Mod.  48,  56. 

Unless  the  writ  be  returned  by  him  to  whom  it  is  directed  it  is 
no  return.  If  any  other  person  return  it  in  his  name  without 
his  privity  and  consent,  an  action  will  lie  against  him,  and  it  is 
an  ofl'ense  for  which  the  court  will  grant  an  attachment.  See 
cases  cited  in  Fish  v.  Weatherwax,  2  Johns.  Cas.  215,  217-69,  ^57. 

Section  6.  Notice  to  plead  or  demur  to  return.  The  plead- 
ings in  mandamus  are  the  same  as  under  the  former  system  of 
pleading.  The  rules  prescribed  by  the  Code  of  Procedure  have 
no  application  to  them.  N.  T.  Code,  §  471 ;  People  v.  Croton 
Aqueduct  Board,' IQ  How.  4  ;  S.  C,  5  Abb.  372. 

The  return  to  the  writ  having  been  filed,  the  party  making 
such  a  return  may  serve  a  notice  upon  the  relator,  requiring  him 
to  demur  or  plead  thereto,  within  twenty  days  after  such  service. 
Sup.  Ct.  Rules,  No.  55. 


AETICLE  VI. 


PLEA   OE  DEMUEEBB  TO   EETTJEN. 


Section  1.  In  general.  At  the  common  law  the  plaintiff  was 
not  at  liberty  to  traverse  the  return  even  though  it  were  false  in 
fact.  The  remedy  was  either  by  an  action  on  the  case,  or,  if  the 
matter  concerned  public  government,  and  no  particular  person 
was  so  far  interested  as  to  maintain  an  action,  by  information 
against  the  particular    person    making    the    return.     Fish  v. 

Weatherwax,  2  Johns.  Cas.  215,  217-75,  §  63.  The  statute  of 
Queen  Anne  allowed  the  return  to  be  denied  in  certain  cases. 
9  Anne,  ch.  20.  A  provision,  extending  the  principles  of  this 
statute  existed  in  New  York  anterior  to  the  revision.    People  v. 

Champion,  16  Johns.  61.  The  provision  in  the  Revised  Statutes 
is  as  follows  :  Whenever  a  return  shall  be  made  to  any  writ  of 
mandamus,  the  party  prosecuting  the  writ,  may  demur  or  plead 
to  any  or  all  of  the  material  facts  contained  in  the  said  return, 
to  which  the  person  making  such  return  shall  reply,  take  issue, 
or  demur;  and  the  like  proceedings  shall  be  had  therein  for  the 
determination  thereof,  as  might  have  been  had  if  the  person  pros- 
ecuting such  writ  had  brought  his  action  on  the  case  for  a  false 
return.  2  R.  S.  586  (608),  §  55  ;  Commercial  Bank  of  Albany  v. 
Canal  Commissioners,  10  Wend.  25,  32. 
In  regard  to  the  practice  under  this  statute  Mr.  Justice  Suther- 
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LAKD  observes:  "Although  these  statutes  contemplate  fonn9,l 
written  pleadings  in  the  ordinary  mode  of  conducting  suits, 
the  practice  of  the  court  is  virtually  to  allow  pleadings  ore  tenus  ; 
that  is,  the  relator  is  permitted  to  discuss  the  return,  and  to  ask 
for  a  peremptory  mandamus,  and  whilst  he  does  not  put  in  a 
formal  demurrer,  the  case  is  considered  as  embra,ced  in  the 
description  of  non-enumerated  business,  unless  the  court  speci- 
ally direct  formal  pleadings  to  be  interposed.  No  injury  can 
result  to  the  defendant  in  consequence  of  this  privilege  allowed 
the  relator,  for  if  he  wishes  to  carry  up  the  cause  for  review,  the 
court  permits  him,  after  its  decision,  to  make  up  and  file  formal 
pleadings  so  that  a  record  may  be  made  up ;  which  privilege, 
however,  is  not  granted  to  the  relator,  who  has  chosen  to  ask  for 
a  peremptory  mandamus  without  formally  demurring  ;  if  dis- 
satisfied with  the  decision  of  the  court  he  cannot  carry  up  the 
cause  for  review."  People  y.  Commissioners  of  HigJiways  of 
Hudson,  6  Wend.  559.  But  this  decision  needs  some  slight  modi- 
fication in  accordance  with  the  change  of  practice  in  respect  to 
the  right  of  the  relator  to  have  the  case  reviewed,  notwithstand- 
ing he  has  not  formally  demurred  to  the  return.  Such  review 
may  now  be  had  by  appeal.  Laws  of  1854,  ch.  270.  People  v. 
ScJtoonmaker,  19  Barb.  657  ;  People  v.  Lewis,  28  How.  159,  167  ; 
N.  Y.  Code,  §  11,  sub.  3. 

But  the  relator  cannot  both  plead  and  demur.  Vail  v.  People, 
1  Wend.  38.  If  the  facts  set  forth  cannot  be  traversed  or  denied 
the  relator  may  demur  but  he  cannot  dissect  the  return  into  as 
many  parts  as  he  sees  fit,  plead  to  some  portions  and  demur  to 
the  residue.  People  v.  Vail,  1  id.  38.  If  the  return  sets  up 
sevei-al  material  facts  the  relator  may  deny  any  one  or  more  of 
them,  not  necessarily  all,  and  have  them  settled  by  the  verdict 
of  a  jury.  People  v.  Supervisors  of  Dutchess,  3  How.  379.  If  a 
demurrer  be  interposed  the  question  will  be  upon  the  sufiiciency 
of  the  pleadings,  the  same  as  in  an  ordinary  action,  and  the  party 
must  fail  who  commits  the  first  error  in  matter  of  substance. 
People  V.  Balcer,  35  Barb.  105, 110  ;  S.  C,  14  Abb.  19.  When  the 
defendants  make  a  return  and  the  relators  instead  of  demurring 
thereto  plead,  taking  issue  upon  all  the  material  allegations 
in  the  return,  they  thereby  admit  that  upon  its  face  the  return  is 
a  sufficient  answer  to  the  case  made  by  the  alternative  writ. 
People  V.  Finger,  24  Barb.  341. 

It  would  seem  in  doubt  whether  the  relator  tvill  be  permitted 
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to  deimir  specially  to  a  return.  It  was  held  that  he  would  not, 
when  a  mandamus  was  directed  to  a  subordinate  court  to  compel 
them  to  sign  and  seal  a  bill  of  exceptions,  and  the  judges 
returned  that  they  refused  to  seal  the  bill  unless  the  same  should 
contain  all  the  evidence  relating  to  the  matters  of  law  therein 
excepted  to,  and  which  they  alleged  the  bill  did  not  contain. 
The  relator  demurred  specially  that  it  was  not  alleged  in  the 
return  that  the  bill  did  not  contain  all  the  evidence  material  and 
necessary  to  present  the  question  of  law  raised  by  the  bill.  The 
court  said  that  it  could  not  permit  inferior  tribunals  to  be 
harassed  by  special  demurrers,  and  that  a  further  or  supple- 
mentary return  should  have  been  asked  for.  People  v.  New 
YorJc  Common  Pleas,  9  Wend.  429.  A  late  case  has,  however, 
questioned  the  force  of  this  reason,  and  doubts  whether  a  special 
motion  for  a  further  return  would  not  be  quite  as  harassing  as 
a  demurrer.  Peoplev.  OvensMre,  41  How.  164, 168.  In  this  case 
the  general  term  reversed  an  order  of  special  term  ordering  a 
further  return  to  an  alternative  writ  of  mandamus. 

When  the  relator  in  mandamus  takes  issue  on  the  return  to 
an  alternative  writ,  instead  of  demurring,  he  cannot  afterward 
question  its  legal  sufficiency.  If  the  verdict  is  against  him  the 
peremptory  writ  must  be  refused.  People  \.  Board  of  Metro- 
politan Police,  26  N.  Y.  (12  Smith)  316. 

The  supreme  court  or  any  justice  thereof  has  power  to  enlarge 
the  time  for  making  a  return,  pleading  thereto,  or  for  filing  any 
subsequent  pleadings.    2  R.  S.  587  (608),  §  59. 

Section  2.  Proceedings,  if  no  plea  or  demurrer  is  interposed. 
If  no  plea  or  demurrer  to  the  return  be  interposed  within  twenty 
days  after  the  service  of  the  notice  requiring  him  so  to  do,  either 
party  may  notice  the  matter  for  a  hearing  at  the  next  or  any 
subsequent  special  term  at  which  the  same  may,  according  to 
the  practice  of  the  court,  be  heard  as  a  non-enumerated  motion, 
and  the  same  shall  be  heard  and  disposed  of  on  the  said  return. 
Sup.  Ct.  Rules,  No.  55. 

A  failure  to  demur  or  plead  is  an  admission  of  the  truth  of 
the  facts  alleged  in  the  return.  The  case  will  then  be  determined 
by  the  court,  the  same  as  if  the  relator  had  formally  demiirred 
to  the  return.  People  v.  Commissioners  of  HigTiways  of  Hud- 
son, 6  Wend.  559 ;  People  v.  Commissioners  of  HigTiways  of 
Hudson,  7  id.  474 ;  People  v.  Cayuga  Common  Pleas,  10  id. 
632  ;  People  v.  Beeie,  1  Barb.  379. 
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Form  of  notice  of  hearing  on  failure  to  demur  or  plead. 

{Title  of  the  cause.) 

To  John  Smith,  Esq.,  attorney  for  the  defendant  [or  To 
Gale  &  Alden,  attorneys  for  the  plaintiff"] : 

Sir :  "You  will  please  take  notice  that  the  above  matter  will  be 
brought  to  a  hearing  upon  the  return  to  the  writ  of  mandamus 
in  this  matter,  at  the  next  special  term  of  this  court,  to  be  held 
at  the  court-house  in  Troy  on  the  day  of  instant,  at 

the  opening  of  court  on  that  day,  or  as  soon  thereafter  as  coun- 
sel can  be  heard. 

Dated  Troy,  the  day  of  ,  18    . 

Gale  &  Alden,  Attorneys  for  Relator. 
\or  John  Smith,  Attorney  for  Defendant.] 

ARTICLE  VII. 

PEOCEEDINGS   OS   ISSUE   JOIKBD. 

Section  1.  Issues^  how  disposed  of.  After  an  alternative  writ  is 
granted,  a  return  made  thereto  and  issues  of  fact  joined  thereon, 
the  case  becomes  an  action  under  the  Code  and  is  not  a  special 
proceeding.  People  v.  Lewis,  28  How.  169  ;  S.  C.  affirmed,  men- 
tioning this  point,  28  How.  470  ;  3  Abb.  Ct.  App.  537,  and  the  issues 
involved  in  the  cause  are  disposed  of  as  in  personal  actions.  In 
case  of  disputed  facts  upon  the  pleadings,  those  questions  must, 
on  proper  issue  made,  go  to  the  circuit  for  trial.  People  v.  Com- 
missioners  of  Highways  of  Hudson,  7  Wend.  474.  Issues  of  fact 
are  to  be  tried  in  the  county  within  which  the  material  facts  con- 
tained in  the  mandamus  are  alleged  to  have  taken  place.  2  R. 
S.  586  (608),  §  56.  And  the  relator,  suing  as  he  does,  in  the  name 
of  the  people,  is  a  competent  witness  in  behalf  of  the  plaintiffs, 
under  section  471  of  the  Code.  People  v.  Albright,  14  Abb.  305 ; 
S.  C,  23  How.  306. 

The  relators  hold  the  affirmative  of  the  issues.  People  v. 
Finger,  24  Barb.  341,  348. 

Allegations  in  the  return  not  proved,  which  are  denied  by  the 
relator  in  his  pleas,  are  not  to  be  taken  as  true  on  the  trial  of 
the  issues  formed  by  the  pleadings.  People  v.  Supervisors  of 
Pelaioare,  12  How.  50.  But  if  the  relator  pleads  taking  issue 
upon  all  the  material  allegations  in  the  return,  he  thereby  admits 
that  upon  its  face  the  return  is  a  sufficient  answer  to  the  case 
made  by  the  alternative  writ.    The  return  is  to  be  taken  as  true 
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until  it  is  falsified  upon  the  trial.    People  v.  Finger,  24  Barb. 
341,  348. 

If  the  relator  demurs  to  the  return,  he  thereby  admits  the 
truth  of  the  material  facts  alleged  in  it,  the  question  is  one  of 
law,  and  should  be  put  upon  the  calendar  for  argument.  People 
V.  Commissioners  of  Higliioays  of  Hudson,  7  Wend.  474;  Sup. 
Ct.  Rules,  No.  55. 

Section  2.  Yerdict.  When  issues,  taken  upon  the  return  to  an 
alternative  mandamus,  are  submitted  to  a  jury,  the  jury  may 
render  a  general  verdict  instead  of  finding  upon  each  separate 
issue.  People  v.  Board  of  Metropolitan  Police,  85  Barb.  644 ; 
ib.  651.  Such  a  verdict  is  a  finding  in  favor  of  the  relator,  or  of 
the  defendant,  that  each  of  the  issues  is  found  in  favor  of  the 
party  in  whose  behalf  the  general  verdict  is  found.  Ib.  644.  That 
is,  the  court  gives  efi"ect  to  such  a  verdict,  if  necessary,  by  ap- 
plying it  to  each  of  the  issues  separately.  When  the  court 
directs  the  jury  to  render  such  a  general  verdict,  the  verdict  will 
be  presumed  to  have  been  rightly  rendered  in  the  absence  of  any 
evidence  to  the  contrary.  Ib.  651.  And  when  there  is  no  evi- 
dence, upon  an  issue  before  a  jury,  or  the  weight  of  evidence  is 
so  decidedly  in  favor  of  one  side,  that  the  court  would  set  aside 
the  verdict  as  against  the  evidence,  if  rendered,  it  is  the  duty  of 
the  judge  to  direct  the  jury  what  verdict  to  render.  Ib. 

If  no  material  facts  stated  in  a  return  are  disproved  upon  the 
trial,  the  defendants  will  be  entitled  to  a  verdict  in  their  favor. 
People  V.  Finger,  24  Barb.  341. 

If  a  verdict  be  found  for  the  relator,  he  is  entitled  to  recover 
damages  and  costs  as  he  might  have  done  if  he  had  brought  an 
action  on  the  case  for  a  false  return.    2  E,.  S.  587  (608),  §  57. 

Section  3.  Judgment. 

a.  Wlien  judgment  should  direct  that  a  peremptory  man- 
damus issue.  When  a  verdict  is  found  for  the  relator,  or  when 
judgment  is  given  for  him  upon  demurrer  or  by  default,  the 
statute  directs  that  a  peremptory  mandamus  be  granted  to  him 
without  delay.  2  R.  S.  587  (608),  §  57.  Where,  upon  applica- 
tion for  a  peremptory  mandamus  upon  a  false  return,  the  material 
issues  ^ere  found  in  favor  of  the  plaintiff,  the  court  declared  that 
the  judgment  should  be  that  a  peremptory  mandamus  issue  to 
the  defendants,  the  board  of  supervisors,  commanding  them  to 
audit  a  claim,  as  commanded  in  the  alternative  writ.  People  v. 
Supervisors  of  Richmond,  28  N.  Y.  (1  Tiff.)  112.     But  it  would 
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seem  that  the  peremptory  mandamus  cannot  be  obtained  with- 
out motion  to  the  court  upon  notice  to  the  opposite  party. 
People  V.  Supervisors  of  Dutchess^  3  How.  379.  See  further  un- 
der peremptory  mandamus,  post. 

i.  When  judgment  should  award  damages.  If  verdict  be 
found  for  the  relator,  or  if  judgment  be  given  for  Mm  upon  de- 
murrer, or  by  default,  he  recovers  damages  and  costs,  as  if  he 
had  brought  his  action  upon  the  case  for  a  false  return.  2  R.  S. 
587  (608),  §  57.  And  a  recovery  of  damages  against  a  party 
making  a  return,  is  a  bar  to  any  other  action  against  the  same 
parties  for  making  such  return.  2  R.  S.  587  (608),  §  58.  The 
damages  are  either  assessed  by  the  jury  on  the  trial  of  the  issues 
of  fact  joined,  or  if  the  judgment  be  by  default,  or  on  demurrer, 
they  are  assessed  on  a  writ  of  inquiry  as  in  personal  actions. 
2  Burr.  Pr.  179. 

In  a  case  where  supervisors  made  a  false  return  to  a  man- 
damus sued  out  by  an  individual  whose  land  had  been  taken 
for  a  highway,  and  the  relator  had  been  kept  out  of  the  damages 
to  which  he  was  entitled  from  the  town,  the  supervisors  were 
held  personally  liable  in  damages,  to  the  extent  of  the  interest 
upon  the  damages  assessed.  People  v.  Supermsors  of  Rich- 
mond, 28  ]Sr.  Y.  (1  Tiff.),  112. 

c.  Non  obstante  veredicto.  There  is  no  judgment  non  obstante 
veredicto  in  proceedings  in  mandamus.  When  the  relator  takes 
issue  on  the  return  to  the  alternative  writ,  instead  of  demurring, 
he  cannot  afterward  question  its  legal  suificiency.  If  the  verdict 
is  against  him  the  peremptory  writ  must  be  refused. 

We  here  insert  a  general  form  of  a 

Judgment  record  in  mandamus. 

Stjpeeme  Cotiet  : 

Pleas  before  the  Justices  of  the  Supreme  Court  of 
Judicature  of  the  People  of  the  State  of  New 
York,  at  the  City  Hall  in  the  city  of  , 

of  the  term  of  [term  of  which  judgment  is 
entered\  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and 

Witness,        J.  R.  W.,  Esq.,  Presiding  Justice. 
A.  B.  C,  Cl&rTc. 
State  of  New  York,  ss.  : 

The  people  of  the  State  of  New  York  sent  to  [the  mayor, 
aldermen  and  commonalty  of  the  city  of  New  York]  their  writ 
close  in  these  words,  to  wit : 
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The  people  of  the  State  of  New  York,  etc.  \insert  copy  of  the 
mandamus  in  full.'\ 

The  answer  of  the  mayor,  aldermen  and  commonalty  of  the 
city  of  New  York,  etc.  [insert  copy  of  the  return  in  full.'] 

[If  an  issue  of  fact  is  joined  the  entries  upon  the  record 
will  be  as  follow  :] 

And  now,  at  this  day,  to  wit,  on,  etc.,  before  the  justices  afore- 
said, at,  etc.,  come  as  well  the  said  John  Doe,  by  E.  M.  Wight, 
his  attorney,  as  the  said  mayor,  aldermen  and  commonalty  by 
C.  O' Conor,  their  attorney.  And  the  said  John  Doe,  by  his 
said^  attorney,  says  that  he  was  duly  elected  an  alderman  of  the 
[first]  ward  of  the  said  city,  as  in  the  said  writ  is  above  alleged, 
and  this  the  said  John  Doe  prays  may  be  inquired  of  by  the 
country.  And  the  said  mayor,  aldermen  and  commonalty,  by 
their  said  attorney,  do  the  like,  etc. 

It  is,  therefore,  ordered,  by  the  supreme  court  that  the  issue 
above  joined  be  tried  at  the  circuit  court  appointed  to  be  held 
at  the  City  Hall,  in  the  city  of  ,  on  the  day  of 

,  one  thousand  eight  hundred  and 

Afterward,  to  wit,  on  the  day  and  at  the  place  last  mentioned, 
before  C.  R.  I.,  Esq.,  one  of  the  justices  of  the  supreme  court  of 
the  State  of  New  York,  according  to  the  form  of  the  statute  in 
such  cases  made  and  provided,  come  as  well  the  above-named 
John  Doe,  as  the  above-named  mayor,  aldermen  and  com- 
monalty, by  their  respective  attorneys  above  mentioned ;  and 
the  jurors  of  the  said  jury,  summoned  to  try  the  said  issue, 
being  called  also  come ;  who  to  speak  the  truth  of  the  matters 
above  contained,  being  chosen,  tried  and  sworn,  say  upon  their 
oath  that  the  said  John  Doe  was  duly  elected  an  alderman,  in 
manner  and  form  as  by  the  said  writ  of  mandamus  is  within 
alleged,  and  they  assess  the  damages  which  the  said  John  Doe 
has  sustained  by  reason  of  his  not  having  been  sworn  and  ad- 
mitted into  the  said  office,  as  alleged  in  the  said  writ,  over  and 
above  his  costs  and  charges  by  him  about  his  writ  in  this  be- 
half expended,  at  dollars,  and  for  those  costs  and 
charges  to  six  cents.  Whereupon'  the  said  John  Doe  prays 
judgment,  and  also  the  jjeople's  writ  of  peremptory  mandamus, 
to  be  directed  to  the  said  mayor,  aldermen  and  commonalty, 
commanding  them  to  cause  the  said  John  Doe,  to  be  sworn  and 
admitted  into  the  said  office  of  alderman,  etc. 

Therefore,  it  is  considered  that  the  said  John  Doe  recover 
against  the  said  mayor,  aldermen  and  commonalty,  his  damages 
aforesaid,  by  the  jurors  aforesaid  in  form  aforesaid  found,  and 
also  dollars  and  cents,  for  his  costs  and 

charges  now  here  adjudged  to  the  said  John  Doe,  which  said 
damages,  costs  and  charges  in  the  whole,  amount  to 
dollars  and  cents.    And  it  is  further  considered  that  the 

people's  writ  of  mandamus  do  forthwith  issue,  directed  to  the 
said  mayor,  aldermen  and  commonalty,  command  them  upon 
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pain  and  'peril  that  shall  fall  thereon,  to  cause  the  said  John 
Doe  to  be  immediately  sworn  and  admitted  into  the  aforesaid 
office  of  alderman,  according  to  the  command  of  the  said  former 
writ  of  alternative  mandamus. 
Judgment  signed  the  day  of  ,  18      . 

A.  B.  C,   Clerli. 

\If  the  'oerdicf  was  against  tTie  plaintiff,  make  the  neces- 
sary alterations  in  the  above,  according  to  the  fact,  and  then 
proceed  as  follows  in  respect  to  the  judgment  /] 

It  is,  therefore,  considered  that  the  said  mayor,  aldermen  and 
commonalty  recover  against  the  said  John  Doe  dollars 

and  cents  for  their  costs  and  charges  -by  them  laid  out 

and  expended  in  and  about  their  defense  to  the  said  writ  of 
mandamus,  adjudged  to  the  said  mayor,  aldermen  and  com- 
monalty, by  their  assent,  and  that  they  have  execution  therefor, 
etc. 

d.  Execution.  Execution  issues  the  same  as  in  personal 
actions  to  a  party  having  judgment  for  damages  or  for  damages 
and  costs. 

AETICLE  VIII. 

PEBEMPTORT    MANDAMUS. 

Section  1.  How  obtained,  and  when.  The  statute  says  that  in 
case  of  a  verdict  for  the  relator,  or  in  case  of  a  judgment  for 
him  upon  demurrer  or  by  default,  a  peremptory  mandamus 
shall  be  granted  to  him  without  delay.  2  B,.  S.  587  (608),  §  57. 
But  it  would  seem  not  without  notice  to  the  opposite  party 
and  upon  motion.  People  v.  Supervisors  of  Dutchess,  3  How. 
379. 

As  to  granting  a  writ  of  mandamus  in  the  first  instance,  it 
has  been  said  in  a  case  in  the  court  of  appeals  that  the  practice, 
although  not  erroneous,  is  not  to  be  commended.  This  was 
stated  in  a  dissenting  opinion  but  did  not  trench  upon  disputed 
ground  in  the  prevailing  opinion,  and  is  in  conformity  with  the 
practice  of  the  courts.  People  v..  Contracting  Board,  27  N.  Y. 
(13  Smith),  378.  We  have  noticed  in  article  IV,  section  3,  d. 
some  cases  where  the  peremptory  writ  is  granted  in  the  first 
instance.  It  has  been  granted  where  it  was  apparent  that  no 
excuse  could  be  given  for  the  non-performance  of  the  act,  and 
the  party' s  rights  might  be  endangered  by  delay.  Bx  parte 
Goodell,   14   Johns.   325.      So,  where  cause  is  shown   but  not 
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satisfactorily.  People  v.  Throop,  12  Wend.  183 ;  People  v. 
Contracting  Board,  27  N.  Y.  (13  Smith),  378.  Where  the 
alternative  writ  has  been  regularly  served,  the  court  may,  in  its 
discretion,  upon  due  proof  of  such  service,  order  a  peremptory 
mandamus  without  compelling  a  return.  People  v.  Judges,  etc., 
of  Ulster,  1  Johns.  64.  But  if  the  time  of  the  defendants  for 
preparing  a  return  had  been  limited,  the  court  will  grant  an 
extension  before  issuing  -the  peremptory  writ.  People  v.  West- 
chester Common  Pleas,  4  Cow.  73  ;  S.  C.,  4  Cow.  403 

The  peremptory  writ  will  be  awarded  when  the  return  is  in- 
sufficient. People  V.  Seymour,  6  Cow.  579  ;  People  v.  Collins, 
1  Johns.  549,  or  evasive  ;  Matter  of  Trustees  of  Williamshurgh, 

1  Barb.  34. 

Upon  the  coming  in  of  the  return,  the  relator,  without  form- 
ally demurring  or  pleading  to  the  same,  may  apply  to  the  court, 
upon  notice,  for  the  peremptory  mandamus.  The  facts  alleged 
in  the  return  are,  in  such  a  case,  admitted  to  be  true,  and  the 
question  is  one  of  law  whether  upon  the  facts  admitted  the  rela- 
tor is  entitled  to  a  peremptory  mandamus.  If  the  court  deter- 
mine on  such  a  motion  that  the  return  is  insufficient,  and  the 
relator  is  otherwise  entitled  to  the  relief  sought,  a  peremptory 
mandamus  will  be  awarded.  People  v.  Commissioners  of  High- 
ways of  Hudson,  6  Wend.  659;  S.  C,  7  id.  474;  Peoples. 
Cayuga  Common  Pleas,  10  id.  632  ;  People  v.  Beebe,  1  Barb. 
379  ;  Compare  Sup.  Ct.  Rules,  No.  55. 

In  asking  for  a  peremptory  mandamiis,  the  papers  upon  which 
the  original  nl'otion  was  made,  should  be  presented  to  the  court 
upon  the  coming  in  of  the  return  to  the  alternative  mandamus, 
and  the  relator  should  state  in  writing  the  points  relied  upon  in 
support  of  his  application.    People  v.  Delaware  Common  Pleas, 

2  Wend.  255. 

If  a  peremptory  writ  is  awarded,  an  order  to  that  effect  should 
be  entered  with  the  clerk,  and  the  costs,  if  any  be  granted,  inserted 
in  the  order  awarding  the  peremptory  mandamus. 

The  motion  for  a  peremptory  mandamus,  if  founded  upon  the 
return  and  the  relator  has  not  formally  demurred,  is  a  non-enu- 
merated motion,  and  is  brought  on  as  other  non-enumerated 
motions.  People  v.  Commissioners  of  Highways  of  Hudson,  6 
Wend.  559  ;  S.  C,  7  id.  474 ;  People  v.  Cayuga  Common  Pleas, 
10  id.  632  ;  People  v.  Beebe,  1  Barb.  379.  But  it  is  optional  with 
the  relator  whether  it  shaU  be  considered  enumerated  or  non- 
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emimerated  business  unless  the  court  specially  direct  formal 
pleadings  to  be  interposed.  If  lie  elect  to  have  it  considered  non- 
enumerated  business,  the  court,  on  the  application  of  the  defend- 
ant, but  not  of  the  relator,  will  give  leave,  after  the  decision  of 
the  question,  to  have  formal  pleadings  made  up  and  filed.  People 
V.  Commissioners  of  Highways  of  Hudson,  6  Wend.  559.  Or 
either  party  may  now  appeal  from  the  decision  of  the  court  as 
from  a  final  order  without  making  up  a  formal  record  of  judg- 
ment. Laws  of  1854,  ch.  270 ;  People  v.  SchoonmaJcer,  19  Barb. 
657  ;  People  -v.  Lewis,  28  How.  159  ;  N.  Y.  Code,  §  11,  sub.  3. 

If  there  is  a  demurrer  to  the  return,  or  an  issue  of  law  upon 
the  pleadings,  the  case  is  put  upon  the  calendar  as  an  enumerated 
motion,  and  brought  on  for  argument  in  the  usual  manner. 
People  V.  Commissioners  of  Highways  of  Hudson,  6  Wend.  559  ; 
S.  C,  7  id.  474.  But  the  case  should  be  notiged  for  the  special 
term.  Sup.  Ct.  Rules,  No.  47 ;  Anonymous  v.  Anonymous,  10 
How.  353  ;  Tracy  v.  Talmadge,  1  Abb.  460,  and  in  the  city  of 
New  York,  at  special  term  at  chambers. 

Section  2.  Form  of  peremptory  mandamus.  The  peremptory 
mandamus  must  correspond  with  the  alternative  mandamus  in 
respect  to  the  thing  required  to  be  performed.  People  v.  Super- 
visors.of  Putchess,  1  Hill,  50  ;  People  v.  Board  of  Supervisors, 
10  Abb.  233;  S.  .C,  18  How.  152;  People  v.  Supervisors  of 
Westchester,  12  Barb.  446. 

Upon  an  order  to  show  cause  why  a  peremptory  writ  of  man- 
damus should  not  issue,  which  order  contains  the  usual  clause 
"  or  for  other  relief,"  the  supreme  court  has  power io  grant  a  per- 
emptory writ  of  mandamus  for  any  relief  to  which  the  relator  is 
entitled,  although  not  specified  in  the  order.  People  v.  Nostrand, 
46  N.  Y.  (1  Sick.)  375  ;  People  v.  Supervisors  of  Delaware  Co., 
45  N.  Y.  (6  Hand)  196,  204.  See  Van  SlyJce  v.  Hyatt,  46  N.  Y. 
(1  Sick.)  259,  264.  The  mandatory  part  of  the  writ  need  only 
describe  the  thing  to  be  done  with  reasonable  certainty,  so  that 
the  defendant  will  know  what  is  required  of  him.  People  v. 
Nostrand,  46  N.  Y.  (1  Sick.)  375. 

If  the  relator  is  not  entitled  to  the  relief  demanded  in  an  alter- 
native writ,  his  motion  for  a  peremptory  mandamus  will  be  denied, 
although  it  appears  he  is  entitled  to  a  portion  of  the  relief. 
People  V.  Supervisors  of  Dutchess,  1  Hill,  50,  55  ;  People  v. 
Board  of  Supervisors,  10  Abb.  233 ;  S.  C,  18  How.  152 ;  S.  C. 
affirmed,  21  How.  288. 
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After  the  court  has  awarded  a  peremptory  mandamus,  there  is 
no  power  to  stay  proceedings  upon  it  (People  v.  Steele,  2  Barb. 
554 ;  S.  C,  1  Code  R.  88  ;  6  N.  Y.  Leg.  Obs.  212) ;  except  upon 
appeal  from  the  order  granting  it.    Laws  of  1854,  oh.  270. 

Form  of  Peremptory  Mandamus. 

The  People  of  the  State  of  New  York  to  Richard  Roe  [or  the 

court,  commissioners,  or  other  officers  or  persons  to  whom  it  is 

directed,  naming  them\  greeting  : 

Whereas  SJiere  recite  the  facts  or  statements  brieHy  which  pre- 
ceded the  gravamen  or  injury'].  Nevertheless  you,  the  afore- 
said Richard  Roe  [court,  officer  or  person]  have  unjustly  [state 
})riefly  the  order  or  proceeding  complained  o/"],  as  we  are  in- 
formed by  the  complaint  of  John  Doe,  and  which  complaint  we 
have  adjudged  to  be  true  as  appears  to  us  of  record  :  Now,  there- 
fore, we  being  willing  that  full  and  speedy  justice  be  done  in 
this  behalf,  to  him  the  said  John  Doe,  as  it  is  just,  command  you, 
firmly  enjoining,  that  immediately  after  the  receipt  of  this  writ, 
you,  etc.  [insert  the  things  or  matter  required  to  he  done,  sub- 
stantially according  to  the  order  of  the  court  allowing  the  man- 
damus], lest  complaint  shall  again  come  to  us  by  your  default  ; 
and  in  what  manner  this,  our  command  shall  be  executed,  make 
appear  to  our  said  supreme  court  on  the  day  of  ,  at  the 
court-house  in  Troy,  then  and  there  returning  this  our  writ. 

Witness  — C.  R.  I.,  Justice  of  the  supreme  court  at  Troy,  the 
day  of  18    . 

A.  B.  C,  Clerk. 

GrAXE  &  Alden,  Attorneys. 

[Indorsed.]     By  the  court. 

A.  B.  C,  OlerTc. 

For  a  form  of  a  peremptory  mandamus  in  a  late  case,  see 
People  V.  Norton,  12  Abb.  N.  S.  4Y,  91,  note. 

Section  3.  Disobedience  to  mandamus.  Attachment  is  the 
method  of  enforcing  obedience  to  the  peremptory  writ  of  manda- 
mus. But  where  an  affidavit  for  an  attachment  against  justices 
of  a  court  for  disobeying  a  mandamus,  neglected  to  state  that 
service  had  been  made  when  the  court  was  sitting,  or  to  state  the 
persons  on  whom  service  had  been  made.  People  v.  Washington 
Common  Pleas,  2  Cai.  97.  An  English  case  holds  that  where  a 
peremptory  writ  was  directed  to  a  corporation,  an  attachment 
was  granted  upon  proof  of  personal  service  upon  the  town"  clerk 
alone.  King  v.  Fowey,  5  D.  &  R.  614.  Where  the  affidavit 
showed  that  the"  defendant  had  kept  out  of  the  way  so  that  per- 
sonal service  of  the  peremptory  writ  could  not  be  made  upon 
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him,  and  that  the  writ  had  been  left  at  his  house,  the  court 
ordered  him  to  show  cause  why  an  attachmment  should  not  issue 
King  v.  Tooley,  12  Mod.  312. 

Wherever  any  peremptory  mandamus  is  directed  to  any  public 
officer,  body  or  board,  commanding  them  to  perform  any  public 
duty  specially  enjoined  upon  them  by  any  provision  of  law,  if 
it  appear  to  the  court  that  such  officer,  or  any  member  of  such 
body  or  board,  has,  without  just  excuse,  refused,  or  neglected, 
to  perform  the  duty  so  enjoined,  the  court  may  impose  a  fine  not 
exceeding  two  hundred  and  fifty  dollaj-s,  upon  any  such  officer 
or  member  of  such  body  or  board.  Such  fine,  when  collected,  is 
directed  to  be  paid  into  the  treasury.  The  payment  of  such  fine 
is  a  bar  to  any  action  for  any  penalty  incurred  by  such  officer  or 
member  of  such  body  or  board,  by  reason  of  his  refusal  or  neg- 
lect to  perform  the  duty  so  enjoined.     2  R.  S.  587  (608),  §  60. 

Section  4.  Alias  peremptory  mandamus.  An  alias  writ  issues 
when  one  of  the  same  kind  has  been  issued  before  in  the  same 
cause.  It  is  a  term  unconfined  to  this  particular  writ  but  is  used 
in  all  species.  A  recent  case  in  our  courts  is  an  illustration  of 
its  use  in  practice,  when  obedience  to  the  first  writ  had  been 
attempted  but  was  not  fully  carried  out.  People  v.  Supervisors 
of  Delaware  Co.,  45  IST.  Y.  (6  Hand)  196,  206. 

ARTICLE  IX. 

MISCELLAKEOUS   PEOVISIONS. 

Section  1.  Costs.  In  proceedings  in  mandamus  and  on  appeals 
therefrom,  the  granting  or  refusing  of  costs  is  a  matter  discretion- 
ary with  the  courts.  Laws  of  1833,  chap.  271,  §  6  ;  Laws  of  1854, 
chap.  270,  §  3;  People  v.  Martin,  62  Barb.  570,  577 ;  People  v. 
Harris,  6  Abb.  30  ;  Peoples.  Densmore,  1  Barb.  557.  The  equity 
and  justice  of  each  particular  case  willgovern  the  court  in  grant- 
ing or  withholding  them.  People  v.  Densmore,  1  Barb.  557.  And 
when  the  rule  granting  a  peremptory  writ  is  silent  upon  the  sub- 
ject of  costs,  and  nothing  shows  that  the  court  intended  to  grant 
costs  to  the  relator,  the  rule  will  not  be  amended  to  provide  for 
the  payment  of  costs.     People  v.  Densmore,  1  Barb.  557. 

The  Revised  Statutes  contain  these  clauses  upon  the  subject  of 
costs  :  Upon  refusing  an  alternative  or  a  peremptory  mandamus 
the  court  may  award  costs  to  be  paid  by  the  party  applying  for 
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such,  mandatmis.  2  R.  S.  619  (643),  §  40.  Whenever  a  peremp- 
tory mandamus  is  granted  upon  the  coming  in  of  a  return  to  a 
previous  mandamus  without  any  issue  of  fact  or  of  law  being 
joined  upon  such  return,  the  court  shall  award  costs  to  the  rela- 
tor in  the  same  manner  as  if  such  peremptory  mandamus  had 
been  awarded  upon  a  judgment  or  demurrer  to  such  return, 
unless  it  shall  appear  on  such  return  that  there  was  some  reason- 
able excuse  for  not  having  done  the  act  required.  2  R.  S.  619 
(643),  §  41. 

This  last  cited  statute  refers  only  to  the  award  of  costs  to  the 
relator  whenever  the  peremptory  writ  is  granted  upon  the  com- 
ing in  of  tlie  return  to  a  previous  writ.  Peoj>le  v.  Onondaga  Gom- 
mon  Pleas,  10  Wend.  598 ;  People  v.  Bensmore,  1  Barb.  657, 
559.  It  is  not  supposed  that  these  last  quoted  statutory  provis- 
ions affect  the  rule  that  costs  are  discretionary  with  .the  court  in 
all  cases  of  mandamus,  but  they  simply  guide  the  court  in  man- 
damus in  a  certain  particular  case.  The  rule  is  unaffected  and 
costs  may  be  granted  even  if  no  return  has  been  made,  and  even 
if  there  has  been  no  appearance  of  the  defendant.  People  v. 
Densmore,  1  Barb.  557. 

It  is  not,  however,  the  practice,  upon  awarding  a  peremptory 
mandamus  to  grant  costs  against  judges  of  subordinate  courts  or 
other  public  officers  entrusted  with  the  discharge  of  judicial 
duties.  Anon.,  19  Wend.  157.  Nor  against  any  public  officer 
where  it  appears  that  his  refusal  to  comply  with  the  demand  of 
the  relator  was  conscientious  and  was  founded  on  reasonable 
grounds.  Pwple^.  Flagg,  5  Abb.  232;  S.  C,  3  E.  D.  Smith, 
584  ;  reversed  on  other  grounds,  16  How.  86.  But  where  judges, 
instead  of  obeying  the  alternative  writ,  make  a  return,  costs  are 
awarded,  for  it  is  presumed  that  the  judges  are  indemnified  by 
th.e  party  in  interest.  People  v.  New  York  Common  Pleas,  18 
Wend.  584. 

A  party  resisting  a  mandamus  by  requiripg  the  relators  to 
plead  or  demur  and  subsequently  joining  in  demurrer,  is  liable 
to  the  costs  of  the  demurrer,  on  judgment  being  rendered  in 
favor  of  the  relator.  People  v.  Onondaga  Common  Pleas,  3 
Wend.  304.  But  if  the  party  had  not  appeared  in  the  proceed- 
ings or  performed  some  other  affirmative  act  substantially  mak- 
ing him  a  party  to  the  suit,  he  would  not  be  subject  to  costs. 
Nor  would  it  be  sufficient  to  make  him  liable  for  costs  that  the 
return  was  made  at  his  request  and  that  he  opposed  the  issuing 
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of  the  peremptory  mandaimas.  People  v.  Jefferson  Common 
Pleas,  2  Wend.  301. 

The  costs  of  the  motion  on  the  original  application  for  a  man- 
damus may  also  be  granted  or  refused  in  the  discretion  of  the 
court.  People  v.  De/ismore,  1  Barb.  557.  And  the  granting  or 
refusing  is  of  course  not  reviewable.  People  v.  Albright,  23 
How.  306 ;  S.  C,  14  Abb.  305.  Costs  were  given  against  a  relator 
on  the  denial  of  his  motion  for  a  mandamus,  because  his  notice 
of  motion  asked  for  costs.  People  v.  New  TorTc  Common  Pleas, 
1  How.  222. 

The  general  practice  on  denying  motions  for  a  mandamus  has 
been  not  to  give  costs,  especially  when  the  motion  is  merely  ex 
parte.  But  where  notice  of  the  motion  is  given  to  the  adverse 
party  which  he  opposes  rightfully,  and  the  law  is  plain  against 
the  relator,, costs  should  follow  the  denial  of  the  motion.  Ex 
parte  Moot,  4  Cow.  648. 

A  public  officer  is  entitled  to  double  costs  where  he  succeeds 
upon  a  proceeding  by  mandamus  against  him.  People  v.  Col- 
lorne,  20  How.  378. 

Where  a  relator  who  had  removed  from  the  State  intermediate 
the  issuing  of  the  alternative  and  the  peremptory  writ,  it  was  held 
that  the  defendant  was  entitled  to  security  for  costs,  and  that  the 
proceedings  should  be  stayed  until  security  for  the  costs  had 
been  filed.    People  v.  Oneida  Common  Pleas,  18  Wend.  652. 

Costs  being  granted,  they  are  to  be  awarded  at  the  rate  allowed 
for  like  services  in  similar  actions  under  the  Code.  Laws  of  1854, 
ch.  270 ;  People  v.  ScJioonmaJcer,  19  Barb.  657.  See,  also,  Peo- 
ple V.  Lewis,  28  How.  159.  But  when  an  alternative  writ  is 
issued,  and  a  return  is  made  to  the  same,  and  pleadings  are 
put  in,  and  a  trial  had,  the  proceedings  become  an  action  under 
the  Code,  and  the  costs  are  taxed  under  the  fee  bill  contained 
under  the  Eevised  Statutes.  People  v.  Lewis,  28  How.  159 ; 
S.  C,  id.  470  ;  People  v.  Ewen,  8  Abb.  359,  note.  See,  also.  People 
V.  Colborne,  20  id.  378,  380. 

Section  3.  Motion  to  set  aside  proceedings.  A  peremptory 
mandamus  may  be  set  aside  on  motion  if  improperly  issued. 
Everitt  v.  People,  1  Cai.  8 ;  People  v.  Steele,  2  Barb.  554,  557  ; 
S.  C,  1  Code  R.  88 ;  6  K  Y.  Leg.  Obs.  212  ;  People  v.  Commis- 
sioners of  Highways  of  Milton,  25  How.  257.  If  it  be  issued 
after  the  perfecting  of  an  appeal  to  the  court  of  appeals  it  may 
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accordingly  be  set  aside  for  irregularity.  People  v.  CoTnmission- 
er§  of  Highways  of  Milton,  25  How.  257. 

Section  3.  Staying  proceedings.  It  is  enacted  by  the  legis- 
lature, in  the  case  of  a  mandamus  issuing  to  the  special 
term  of  the  supreme  court  or  to  a  judge  thereof  at  chambers, 
that  the  proceedings  on  any  application  for  such  a  writ  cannot 
be  stayed  or  suspended  by  any  other  writ  or  order  of  any 
court  or  officer  other,  than  that  of  the  general  term  before  which 
the  same  is  pending.  Neither  can  any  appeal  from  the  order, 
judgment  or  final  determination  of  the  general '  term  stay  the 
proceedings  unless  such  general  term  so  order,  which  order  may 
be  upon  such  terms  as  to  security  or  otherwise  as  may  be  just. 
Laws  of  1873,  ch.  70. 

Section  4.  Appeals.  The  review  of  a  judgment  on  a  man- 
damus is  by  appeal  and  not  by  writ  of  error.  People  v. 
Church,  20  N.  Y.  (6  Smith)  529.  See  People  v.  Albright,  14 
Abb.  305  ;  S.  C,  23  How.  306  ;  Laws  of  1859,  ch.  174.  Either 
party  may  now  have  an  order  of  the  court,  which  aUows  or 
refuses  a  mandamus,  reviewed  on  appeal  in  all  cases,  whether 
the  order  be  made  on  the  original  application  for  the  per- 
emptory mandamus  in  the  first  instance,  or  an  application 
for  the  peremptory  writ  on  the  return  of  an  6rder  to  show  cause, 
or  on  an  application  for  the  peremptory  writ  after  a  return  has 
been  put  in  to  an  alternative  mandamus,  without  formally  plead- 
ing or  demurring  to  such  return.  Laws  of  1854,  ch.  270  ;  N.  Y. 
Code,  §§  8,  11, 127,  333,  471  ;  People  v.  Schoonrrhoker,  19  Barb. 
657  ;  People  v.  Sturievant,  9  How.  304 ;  S.  C,  3  Duer,  616  ;  Peo- 
ple V.  Church,  20  N.  Y.  (6  Smith)  529  ;  People  v.  Lewis,  28  How. 
.159  ;  S.  C,  28  id.  470 ;  Laws  of  1859,  ch.  174 ;  BecJcer  v.  People, 
18  N.  Y.  (4  Smith)  487.  So,  likewise,  an  appeal  may  be  taken 
from  the  final  judgment,-  after  issue  joined  upon  plea  or  de- 
murrer, interposed  on  the  return  of  an  alternative  mandamus. 
See  cases  last  above  cited.  Also,  People  v.  Supervisors  of  New 
YorTc,  20  Barb.  81 ;  Colonial  Life  Assurance  Co.  v.  Supervisors 
of  New  TorTc,  13  How.  305,  309  ;  S.  C,  4  Abb.  84 ;  24  Barb.  166 ; 
People  V.  Supervisors  of  Chenango  Co.,  11  N.  Y.  (1  Kern.)  563  ; 
People  V.  SchoonmaTcer,  13  N.  Y.  (3  Kern.)  238. 

An  appeal  lies  from  the  special  term  to  the  general  term  from 

an  order  or  judgment  of  such  special  term.    Laws  of  1854,  ch. 

270  ;   People  v.  SchoonmaTcer,  19  Barb.  657.     Sections  327,  329, 

330  and  332  of  the  Code  of  Procedure  apply  to  such  appeals. 

Vol.  v.  — 76 
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Laws  of  1854,  ch.  270,  §  2.  Such  an  appeal  does  not  stay  the 
proceedings  unless  the  court,  or  a  judge  thereof  so  order.  Such 
an  order,  if  obtained,  will  be  granted  upon  such  terms  as  to  secu- 
rity or  otherwise  as  may  be  just,  but  shall  not  exceed  the  amount 
required  on  an  appeal  to  the  court  of  appeals.  Act  of  1854,  ch. 
270,  §  1. 

From  an  order  or  judgment  of  the  general  term  an  appeal  can 
be  taken  to  the  court  of  appeals.  Laws  of  1859,  ch.  174 ;  People 
V.  Church,  20  N.  Y.  (6  Smith)  529 ;  People  v.  Supervisors  of 
Delaware  Co.,' 45  N.  Y.  (6  Hand)  196  ;  People  v.  Hawkins,  46 
N.  Y.  (1  Sick.)  9  ;  People  v.  Nostrand,  id.  375 ;  Becker  v.  Peo- 
ple, 18  N.  Y.  (4  Smith)  487.  The  practice  is  regulated  by  the 
Code.  lb. 

The  court  of  appeals  also  reviews  the  orders  or  judgments  of 
the  superior  court  of  Buffalo  on  mandamus,  in  like  manner  as  it 
reviews  the  orders  or  judgments  of  the  supreme  court  at  general 
term.  Laws  of  1859,  ch.  361,  §  3,  amending  Laws  of  1854,  ch. 
96,  §  19. 

In  case  of  mandamus  to  the  special  term  of  the  supreme  court 
or  to  a  justice  thereof  holding  such  term  or  sitting  at  chambers, 
an  appeal  may  be  taken  to  the  court  of  appeals  from  any  order, 
judgment  or  final  determination  of  the  general  term.  The  prac- 
tice on  such  appeals  shall  be  the  same  in  all  respects  as  on 
appeals  to  the  court  of  appeals  in  proceedings  in  mandamus,  as 
now  regulated  by  law,  or  the  practice  of  that  court.  Such  appeal, 
if  the  court  of  appeals  so  order,  may  have  a  preference  over  aU 
actions  or  proceedings,  except  in  criminal  cases,  and  may  be 
moved  out  of  its  order  on  the  calendar.     Laws  of  1873,  ch.  70. 

The  perfecting  of  an  a-ppeal  by  complying  with  the  provisions- 
of  the  Code  stays  all  further  proceedings  in  the  court  below. 
People  V.  Commissioners  of  Highways  of  Milton,  25  How.  257. 

In  a  case  where  a  verdict  was  rendered  for  the  relator  for  the 
amount  of  damages  assessed  for  opening  a  highway  and  the 
interest  thereon  as  damages  ;  on  an  appeal  to  the  court  of  appeals 
from  the  judgment  rendered,  the  facts  being  before  the  court,  it 
was  held  that  the  court  might  modify  the  judgment  by  reversing 
it  as  to  the  sum  assessed  as  damages,  and  affirming  it  as  to  the 
interest  allowed  as  damages,  and  directing  that  the  judgment  be 
so  amended  as  to  grant  to  the  relator  the  writ  of  mandamus 
without  delay.  People  v.  Supermsors  of  Richmond,  28  N.  Y. 
(1  TiflF.)  112. 


CHAPTER   V. 

PROHIBITION. 
ARTICLE  I. 

NATURE  AND  ORIGIN  OP  THE  REMEDY. 

Section  1.  In  general.  The  writ  of  prohibition,'  though  bor- 
rowed from  the  common  law  of  England,  is  expressly  recognized 
in  the  Revised  Statutes  of  this  State,  and  the  practice  nnder  the 
writ  is  regulated  by  the  provisions  of  those  statutes.  2  R.  S. 
587  (609).     The  remedy  is  also  preserved  by  the  Code,  §  471. 

The  writ  of  prohibition  is  less  frequently  resorted  to  than  some 
of  the  other  ancient  remedies,  such  as  habeas  corpus,  mandamus, 
ne  exeat,  etc. ,  because  the  occasion  is  of  rare  occurrence  where 
there  does  not  exist  another  remedy  more  usual  and  convenient. 
There  are  emergencies,  however,  where  the  remedy  by  writ  of 
prohibition  is  remarkably  appropriate,  and  its  operation  salu- 
tary ;  hence,  the  infrequency  of  its  use  argues  nothing  against 
the  validity  or  value  of  the  process,  when  appropriately  applied. 
See  People  v.  Glute,  42  How.  157. 

ARTICLE  II. 

WHEN  THE  WRIT  ISSUES. 

Section  1.  In  general.  In  order  to  avoid  any  abuse  of  the  pro- 
cess, the  courts  are  unwilling  to  encourage  a  too  frequent  resort 
to  the  writ,  and  hence,  certain  rules  have  been  established  as 
applicable  thereto,  which  are  rigidly  enforced.  The  writ  does 
not  issue  of  course,  but  is  always  in  the  discretion  of  the  court ; 
and  it  is  a  well-established  rule,  that  it  should  not  issue  where 
the  party  has  a  complete  and  adequate  remedy  at  law.  JEx  parte 
BraudlacM,  2  Hill,  367 ;  People  v.  Court  of  Common  Pleas  of 
New  YorJc,  43  Barb.  278;'  S.  C.  28  How.  477 ;  18  Abb.  438  ;  Peo- 
ple V.  Marine  Court  of  the  City  of  New  TorTc,  36  Barb.  341 ;  S.  C, 
23  How.  446 ;  14  Abb.  266 ;  People  v.  Bussell,  29  How.  176 ; 
S.  C,  19  Abb.  136 ;  Bmeet  v.  Hulbert,  51  Barb.  312 ;  People  v. 
Clute,  42  How.  157. 

The  viTit  properly  issues  to  forbid  a  court  and  party  to  whom 
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it  is  directed  from  proceeding  in  any  matter  designated,  then 
depending  in  such  court.  Sweet  v.  Hulbert,  51  Barb.  312 ;  and 
it  will  lie  to  prevent  the  exercise  of  unauthorized  power  by  an 
inferior  tribunal,  in  cases  where  it  has  jurisdiction,  as  well  as 
where  it  has  not  jurisdiction.  Quirribo  Appo  v.  The  People,  20 
N.  Y.  (6  Smith)  550.  But  its  office  is  to  prevent  courts  from 
going  beyond  their  jurisdiction  in  the  exercise  of  judicial,  not 
ministerial  power.  Ex  parte  BraudlacM,  2  Hill,  367 ;  People 
V.  Supervisors  of  Queens,  1  id.  195,  201. 

It  will  in  no  case  lie  to  an  inferior  court  to  restrain  the  issuing 
of  an  execution,  for  this  is  a  ministerial,  not  a  judicial  act  {Ex 
parte  BraudlacM,  2  Hill,  367 ) ;  nor  wiU  it  lie  to  stay  a  corpora- 
tion in  the  execution  of  a  naked  statute  power,  ministerial  in  its 
nature  {In  the  Matter  of  Mount  Morris  Square,  2  ib.  15 ) ;  nor 
to  restrain  a  ministerial  officer  from  the  execution  of  process  in 
his  hands.     People  v.  The  Supervisors  of  Queens,  1  id.  195. 

So,  the  writ  will  not  lie  to  bring  under  review  the  proceedings 
of  an  inferior  court,  on  the  ground  of  their  being  erroneous 
merely.  Ex  parte  Gordon,  2  Hill,  363  ;  People  v.  Marine  Court 
of  New  TorJc,  36  Barb.  341 ;  S.  C,  14  Abb.  266  ;  23  How.  446  : 
People  V.  Pussell,  19  Abb.  136  ;  S.  C,  29  How.  176.  Nor,  will 
it  be  awarded  in  reference  to  a  mere  point  of  practice,  where  the 
court  has  jurisdiction  of  the  general  subject  of  thecause  {Jolly 
V.  Baines,  12  Ad.  &  El.  201.  See,  People  v.  Russell,  49  Barb. 
351 ;  S.  C,  3  Abb.  N.  S.  232 ),  or  to  deprive  an  inferior  court  of  a 
jurisdiction  which  the  law  in  its  wisdom  has  thought  proper  to 
give  it.  People  v.  New  York  Common  Pleas,  IQ  Abb.  438  ;  S.  C, 
28  How.  477 ;  43  Barb.  278. 

In  a  late  case,  it  is  held  that  the  convention  or  board  of  police 
justices  of  New  York,  organized  under  the  act  of  1860,  in 
appointing  and  removing  clerks,  does  not  act  as  a  court  to  be 
restrained,  and  their  proceedings  cannot  be  reviewed  by  writ  of 
prohibition.    Matter  of  Norton  v.  Bowling,  46  How.  7. 

ARTICLE  III. 

PROCEEDISTGS   TO   OBTAIK   WRIT. 

Section  1.  Application,  how  made.  Application  for  the  writ 
of  prohibition  is  required  to  be  made  upon  affidavits,  by 
motion,  in  the  same  manner  as  writs  of  mandamus,  as  to  which 
see,    ante,  pp.   570  to  576.      See,  2  R.  S.  587  (609),  §  61.     The 
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affidavits  should  plainly  and  distinctly  set  fqrth  the  facts  upon 
which  .the  party  relies,  to  show  that  he  is  entitled  to  the  relief 
demanded ;  and  if  such  facts  appear  to  the  court  to  be  sufficient, 
the  writ  will  be  directed  to  be  issued,  ib. 

Affidavit  on  applicafion  for  writ. 

SUPEEME  CotTET  OF  NeW  YoEK. 

[  Venue.} 

The  applicant,  E.  B.,  of  ,  in  the  county  of  ,  being 

first  duly  sworn,  says  :  That,  etc.  {^stating  such  facts  as  show 
the  relator  to  be  entitled  to  the  writ  and  relief  demanded.'] 

\_Jurat.]  [Signature.] 

The  affidavit  will  be  properly  entitled  in  the  court  from  which 
the  writ  is  sought ;  but  as  there  is  no  cause  in  court,  it  ought 
not  to  be  entitled  in  any  matter.  Lloyd  on  Proh.  56  ;  2  Abb. 
Forms,  742. 

Notice  of  motion  for  writ. 
To  T>.  M. : 

SiE :  You  will  take  notice  that  I  shall  move  the  court, 

at  the  next  term  thereof,  to  be  held  at  the  coilrt-house  in 

,  on  the  day  of  ,  18     ,  at  the  opening  of  the 

court  on  that  day,  or  as  soon  thereafter  as  counsel  can  be  heard, 
for  an  order  that  a  writ  of  prohibition  issue  directed  to  the 
court  of  the  county  of  ,  and  to  R.   S.,  and  commanding 

them  to  desist  and  refrain  from  any  further  proceedings  in,  etc. , 
[statQ  the  suit,  etc.,  sought  to  he  prohibited ;]  or  for  such  further 
or  other  relief  as  the  court  may  be  pleased  to  grant,  which  motion 
will  be  founded  upon  affidavits,  copies  of  which  are  herewith 
served. 
(Dated,  etc.)  Yours,  etc., 

B.  D.  S.,  Attorney  for  E.  B. 

The  rule  authorizing  the  wiit  of  prohibition  to  be  issued  should 
be  entered  with  the  clerk  of  the  court,  and  may  be  in  the  follow- 
ing form : 

At  a  term  of  the  court,  held  at  the  court-house  in 

,  in  and  for  the  county  of  ,  on  the  day  of         , 

18  .     . 
Present — Hon.  P.  P.,  Justice. 

COURT. 


The  People  ex  rel.  B.  B. 
agst. 
E.  S. 


On  reading  and  filing  the  affidavits  of  E.  B.,  the  relator  above 
named,  and  of  ,  dated  the  day  of  ,  18      ,  and 
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on  motion  of  B.  D.  S.,  Esq.',  of  counsel  for  the  relator,  after  hear- 
ing D.  M.,  Esq.,  in  opposition  thereto,  it  is  ordered  that  a  writ 
of  prohibition  issue  out  of  and  under  the  seal  of  this  court, 
directed  to  the  court  of  the  county  of  ,  and  to  R.  S., 

commanding  them  to  desist  and  refrain  from  any  further  proceed- 
ings in,  etc.,  {state  tJie  suit,  or  matter  sought  to  he  prohibited), 
until  the  next  term  of  this  court,  to  be  held  at  the  court-house  in 
,  on  the  day  of  ,  18     ,  and  until  the  further 

order  of  the  court  thereon,  and  that  they  show  cause,  at  the  time 
and  place  last  aforesaid,  why  they  should  not  be  absolutely 
restrained  from  any  further  proceedings  in  such  suit  or  matter. 

Section  2.  Application,  where  made.  The  Revised  Statutes 
provide  that  a  writ  of  prohibition  shall  only  be  issued  out  of  the 
supreme  court  (2  E.  S.  587  [609],  §  61)  ;  but  in  the  city  of  Buffalo 
application  for  the  writ  may  also  be  made  to  the  superior  court 
of  that  city,  such  court  having,  within  that  city,  concurrent  juris- 
diction with  the  supreme  court  to  issue  the  writ.  Laws  1857, 
chap.  361,  §  1.  And  by  a  recent  act  of  the  legislature  it  was 
declared  that  the  court  of  common  pleas  for  the  city  and  county 
of  New  Yo-rk,  the  superior  court  of  the  city  of  New  York,  the 
superior  court  of  Buffalo,  and  the  city  court  of  Brooklyn  should 
henceforth  have  "  original  jurisdiction  at  law  and  in  equity, 
concurrent  and  co-extensive  with  the  supreme  court  of  all  civil 
actions  and  of  all  special  proceedings  of  a  civil  nature."  Laws 
of  1873,  ch.  239,  §  1.  This  includes  authority  to  issue  a  writ  of 
prohibition  in  a  proper  case.  See  Matter  of  Norton  v.  Bowling, 
46  How.  7. 

So,  by  a  recent  statute,  the  supreme  court,  at  a  general  term 
is  authorized  to  issue  a  writ  of  prohibition,  directed  to  any 
special  term  of  said  court,  or  any  justice  thereof  holding  such 
term  or  sitting  at  chambers,  and  may  hear,  adjudge  and  deter- 
mine the  same,  and  enforce  such  determination  in  the  same 
manner  and  with  the  same  effect,  in  all  respects,  as  in  the  like 
proceedings  when  the  writ  is  directed  to  inferior  courts  and 
judges  thereof.     Laws  of  1873,  chapter  70,  §  1. 

Application  for  the  writ  in  such  case  must  be  made  to  the 
general  term  of  the  judicial  department  in  which  the  subject- 
matter  of  the  proceeding  sought  to  be  prohibited  originated,  or 
in  case  such  general  term  shall  not  be  in  session,  then  to  the 
general  term  of  an  adjoining  judicial  department.  lb. 
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ARTICLE  IV. 

THE   WRIT  AKD    PROCEEDIN"GS    THEEEUNDEE. 

Section  1.  Form  and  contents.  The  writ,  after  reciting  or 
suggesting  the  facts  and  proceedings  on  which  it  is  founded, 
should  command  the  court  and  party  to  whom  it  is  directed 
to  desist  and  refrain  from  any  further  proceedings  in  the  suit  or 
matter  specified  therein,  until  the  next  term  of  the  court  and  the 
further  order  of  such  court  thereon,  and  then  to  show  cause  why 
they  should  not  be  absolutely  restrained  from  any  further  pro- 
ceedings in  such  suit  or  matter.  2  R.  S.  587  (609),  §  61.  See 
Laws  1873,  chapter  70,  §  1.  It  must  be  tested,  signed  and  sealed 
in  the  usual  manner,  and  may  be  made  returnable,  like  a  fnan- 
daTnus,  at  a  special  term.     See,  Mandamus,  ante. 

Writ  of  profdhition. 

-l     The  people  of  the  State  of  New  York,  to  the         court 
L^-  S.J         Qf  \^Q  county  of  ,  and  to  E.  B.,  greeting : 

Whereas,  C.  D.,  of  ,  lately  in  in  our 

court,  at  the  court-house  in  ,  on  the  day  of 

,  18      ,  represented  to  our  said  court  that,  etc 
(stating  the  facts  and  proceedings  complained  of). 

Nevertheless,  you,  the  said  court  aforesaid,  and  the  said 

E.  B.,  well  knowing  the  premises,  yet  contriving,  as  it  is  said, 
the  said  C.  D.  unjustly  to  aggrieve  and  oppress,  have  {stating 
gri&oances),  in  contempt  of  us,  against  the  laws  and  customs  of 
our  said  State,  and  to  the  manifest  damage,  prejudice,  and  griev- 
ance of  him  the  said  C.  T>.  Wherefore,  the  said  C.  D.  has  prayed 
relief,  and  our  writ  of  prohibition  in  that  behalf.* 

We,  therefore,  being  willing  that  the  laws  and  customs  of 
our  said  State  should  be  observed,  and  that  our  citizens  should  in 
no  wise  be  oppressed,  do  command  you  that  you  desist  and 
refrain  fr-om  any  further  proceedings,  in  etc.  {stating  the  matter 
to  he  prohibited),  until  the  next  term  of  this  court,  to  be  held  at 
the  court-house,  in  ,  on  the  day  of  ,  18     ,  and 

until  the  further  order  of  the  court  thereon  ;  and  that  you  show 
cause,  before  our  said  court,  at  the  time  and  place  last  aforesaid, 
why  you  should  not  jje  absolutely  restrained  from  any  further 
proceedings  in  such  suit  or  matter.  And  have  you  then  and 
there  this  writ. 

Witness,  justice  of  said  court,  at  ,  the 

day  of  ,  18    . 

B.  D.  S.,  Attorney.  M.  W.,  Cleric. 

\ Indorsed}  "  By  the  court." 

^      ,  M.  W.,  ClerTc. 
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Section  2.  Service.  The  writ  is  required  to  be  served  upon 
the  court  and  party  to  whom  it  is  directed,  in  the  same  manner 
as  a  writ  of  mandamus.  2  R.  S.  587  (609),  §  62.  See  mandamus, 
ante. 

Section  3.  Return.  A  return  must  be  made  by  the  court, 
served  with  the  writ,  in  like  manner  as  returns  in  mandamus  ; 
and  for  neglect  to  make  such  return,  such  court  may  be  proceeded 
against  by  attachment  as  for  a  contempt.  lb .  See  Laws  of  1873, 
ch.  70,  §§  1,  4. 

Return  of  the  Court. 

SUPREME  COURT  OP  NEW  YORK. 

The  People  ex  rel.  E.  B. 
agst. 
The  Court  held  in  and  for  the,  etc., 
and  R.  S. 


The  court,  held  in  and  for,  etc.,  to  whom  is  directed  the 

writ  of  prohibition  hereto  annexed,  for  answer  to  said  writ,  do 
certify  and  return  {stating  what  the  court  has  done). 
In  witness  whereof  I  have  caused  the  seal  of  the  said  court, 
[l.  s.]  to  be  hereunto  affixed,  this  day  of  ,  18    . 

By  the  court, 

M.  W.,  Cleric. 

The  individual  defendant  may  make  a  return  in  similar  form, 
which  should  be  signed,  dated  and  verified. 

Section  4.  Notice  to  relator  to  demur  or  plead.  The  return 
to  the  writ  having  been  filed,  the  party  making  the  return  may 
serve  a  notice  upon  the  relator,  requiring  him  to  demur  or  plead 
thereto  within  twenty  days  after  such  service.  Supreme  Court 
rule  55. 

Form  of  notice. 

At  a  special  term  of  the  supreme  court,  held  at  the  court-house, 
in  ,  in  and  for  the   county  of  on 

the  day  of  ,  18    . 

Present,  Hon.  P.  P.,  Justice. 

IN  SUPREME  COURT. 


The  People  ex  rel.  E.  B. 
agst. 
R.  S. 


To  A.  P.,  attorney  for  the  relator  (or,  to  E.  B.,  the  above 
named  relator). 

Sir  :  You  will  take  notice  that  the  defendant's  returns  to  the 
writ  of  prohibition  in  this  cause-  has  been  duly  filed  with  the 
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clerk  of  county  ;  and  that  you  are  required  to  demur  or 

plead  to  the  said  return  within  twenty  days  after  the  service  of 
this  notice.  Yours,  etc., 

Dated,  etc.  B.  D.  S.,  AW  y for  the  Deft. 

Section  5.  Proceedings  if  relator  omits  to  demur   or  plead. 

If  no  plea  or  demurrer  to  the  return  is  interposed,  within  the 
time  required,  either  party  may  notice  the  matter  for  a  hearing 
at  the  next  or  any  subsequent  special  term,  at  which  the  same 
may,  according  to  the  practice  of  the  court,  be  heard  as  a  non- 
enumerated  motion,  and  the  same  shall  be  heard  and  disposed 
of  on  the  said  return.    Supreme  Court  Rule  55.  • 

Notice  of  hearing. 

{Title  as  in  preceding  form). 

To  B.  D.  S.,  attorney  for  the  defendant  {pr^  To  A.  P.  attorney 
for  the  relator). 
Sir  :  Please  take  notice  that  the  above  matter  will  be  brought 
to  a  hearing  on  the  return  to  the  writ  of  prohibition  in  this 
matter,  at  the  next  special  term  of  this  court,  to  be  held  at  the 
court-house,  in  ,,  on  the  day  of  instant,  at  the 

opening  of  the  court  on  that  day,  or  as  soon  thereafter  as  counsel 
can  be  heard. 
Dated,  the         day  of  ,  A.  D.  18    . 

Yours,  etc.,  A.  P.,  AtPyfor  relator. 

{Or,  B.  D.  S.,  Atfpfor  Deft.) 

Section  6.  Proceedings  if  party  adopts  the  return.  The  party 
to  whom  the  writ  is  directed  may  adopt  the  return  and  rely  upon 
the  matters  therein  contained  as  sufladent  cause  why  the  court 
should  not  be  restrained  as  mentioned  in  the  writ ;  or  he  may 
not.  If  he  adopt  the  return,  it  must  be  by  instrument  in  writ- 
ing to  be  signed  by  him,  and  annexed  to  the  return.  2  R.  S.  587 
(609),  §  63. 

Such  party  will  thenceforth  be  deemed  the  defendant  xn  such 
matter ;  and  the  person  prosecuting  the  writ  may  reply,  take 
issue  or  demur  to  the  matters  so  relied  upon  by  such  defendant ; 
aad  the  like  proceedings  are  required  by  statute  to  be  had  for 
the  trial  of  issues  of  law  or  fact  joined  between  the  parties,  and 
for  the  rendering  of  judgment  thereupon,  as  in  personal  actions. 
Id. ;  2  Burr.  Pr.  183. 

It'orm  of  writing  adopting  return. 

[Title  1 

I,  R.  S.,  the  party  to  whom  the  writ  of  prohibition  hereto 
annexed  is  directed,  do  hereby  adopt  the  return  of  the 
Vol.  v.— 77 
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court  hereto  annexed,  and  rely  upon  the  matters  contained 
in  said  return  as  sufficient  cause  why  such  court  should  not  be 
restrained,  as  mentioned  in  said  writ. 

In  witness  whereof,  I  have  hereunto  subscribed  my  name, 
this  day  of  ,  18      . 

See  form,  ante^  section  3.  R.  S. 

Section  7.  Proceedings  if  party  does  not  adopt  return.    If  the 

party  to  whom  the  writ  of  prohibition  is  directed  does  not  adopt 
the  return,  as  described  in  the  preceding  section,  the  statute 
further  provides  that  the  party  prosecuting  the  writ  may  bring 
on  the  argument  of  the  return,  as  upon  rules  to  show  cause  ;  and 
he  may,  by  his  own  affidavit  and  other  proofs,  controvert  the 
matters  set  forth  in  such  return.  And  the  court,  after  hearing 
the  proofs  and  allegations  of  the  parties,  shall  render  judgment, 
either  that  a  prohibition  absolute,  restraining  the  said  court 
and  party  from  proceeding  in  such  suit  or  matter,  do  issue  ;  or 
a  writ  authorizing  the  court  and  party  to  proceed  in  the  suit  or 
matter  in  question,  which  is  termed  a  writ  of  consultation. 
2  R.  S.  588  (609),  §  64  ;  see  Bac.  Ab.  Prohibition ;  3  Bl.  Com. 
114. 

Writ  of  prohibition  —  absolute. 

[Same  as  form  ante,  section  1,  to  the  * ,  then  add  as. 
follows  .•] 

We,  therefore,  having  determined  that  the  said  C.  D.  is  entitled 
to  the  said  writ  of  prohibition,  and  to  the  said  relief  prayed  for, 
do  command  you,  that  you  absolutely  desist  and'  refrain  from 
any  further  proceedings  in,  etc.  [stating  the  matters  to  be  pro- 
hibited.'] 

Witness,  etc.  [as  in  form,  ante,  section  1,  to  the  end.] 

Writ  of  consultation. 

rg        1    The  people  of  the  State  of  New  York,  to  the 
L         ■!        court  of  the  county  of  ,  and  to  ,  greeting : 

Whereas,  R.  S.,  of        _  ,  in  the  county  of  ,  lately  prose- 

cuted and  caused  to  be  directed  to  you  our  certain  writ  of  prohi- 
bition, out  of  our  court,  at  a  special  term  thereof,  held  at 
the  court  house  in  ,  on  the  day  of  ,  18  ,  that  you 
should  not,  etc.  [setting  forth  what  the  writ  of  prohibition  com- 
manded], by  pretense  of  which  prohibition  you  have  thereon 
hitherto  delayed,  and  yet  do  delay,  further  to  proceed  in  [state 
what  cause],  as  we  have  understood  :  And  our  court  hav- 
ing determined  that  the  said  R.  S.  was  not  entitled  to  the  said 
writ  of  prohibition,  and  that  the  said  E.  B.,  having  prayed  our 
aid  and  assistance  in  this  behalf,  and  we,  being  willing  that  there 
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should  be  no  furtlier  delay  in  {_state  the  proceeding\  Because, 
in  our  said  court,  at,  etc.,  it  is  in  such  manner  prodded 

that  it  is  (jonsidered  by  the  said  court  that  a  writ  of  consultation 
may  issue,  our  said  writ  of  prohibition  to  the  contrary  thereof 
notwithstanding.  We,  therefore,  being  unwilling  that  the  said 
E.  B.  should  in  any  wise  be  injured  in  this  behalf,  do  liereby 
authorize  you  to  proceed  in  the  said  cause  or  matter,  and  further 
to  do  what  you  shall  know  to  belong  thereto,  our  said  writ  of 
prohibition  to  the  contrary  thereof,  in  any  wise,  notwithstand- 
ing.    Witness,  etc.  [a*  in  form,  ante,  section  1,  to  the  end]. 

The  above  writ  is  so  called,  because,  upon  deliberation  and 
consultation  had,  the  judges  find  the  prohibition  to  be  ill-founded, 
and,  therefore,  by  this  writ,  they  return  the  cause  to  its  original 
jurisdiction,  to  be  there  determined  in  the  inferior  court.  3  Bl. 
Com.  114. 

Section  8.  Quashing  writ.  Where  the  writ  is  defective,  or  has 
been  irregularly  issued,  it  may  be  set  aside  or  quashed  on  motion 
at  the  special  term.  And  this  may  be  done  where  the  writ  is 
allowed  by  a  justice  out  of  court,  even  if  returnable  at  a  general 
term.     People  v.  Russell,  19  Abb.  137  ;  S.  C,  29  How.  176. 

Section  9.  Amending  writ,  etc.  The  provisions  of  the  statute 
of  amendments  are  expressly  extended  to  writs  of  prohibition 
(2  R.  S.  425  (443),  §  10)  ;  and  either  party  may  make  application  to 
the  court  for  leave  to  amend  the  writ,  pleadings,  etc. 

Section  10.  Costs.  Costs  may  be  allowed  or  not,  in  the  discre- 
tion of  the  court,  and  when  allowed,  are  to  be  at  the  rate  awarded 
for  similar  services  in  civil  actions.  Laws  1854,  ch.  270,  §  3  ;  and 
see.  People  v.  Schoonmaker,  19  Barb.  657  ;  People  v.  Lewis,  28 
How.  159,  167.  But,  where  there  has  been  a  return  to  the  writ, 
and  pleadings  have  been  put  in  and  a  trial  had  thereon,  the  pro- 
ceeding will  then  be  treated  as  an  action,  and  the  costs  are  to  be 
taxed  under  the  fee  bill,  as  contained  in  the  Revised  Statutes. 
Pe(yple  v.  Lewis,  28  How.  159,  172  ;  S.  C,  ib.  470  ;  33  id.  619  n; 
3  Abb.  Ct.  App.  537 ;  Code,  §  471  ;  People  v.  Colborne,  20  How.  378. 

Section  11.  Judgment.  If  the  party  to  whom  the  first  writ 
of  prohibition  is  directed,  adopts  the  return  of  the  court  thereto, 
as  before  described  {ante,  section  6),  and  judgment  is  rendered 
for  the  party  prosecuting  the  writ,  a  prohibition  absolute  will  be 
issued  ;  but  if  judgment  be  given  against  such  party,  a  writ  of 
consultation  will  be  awarded.  2  R.  S.  587  (610),  §  65.  See,  as  to 
judgment  where  party  does  not  adopt  return,  ante,  section  7. 
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ARTICLE  V-  ^ 

INCIDENTAL   PEOCEBDINGS. 

Section  1.  Staying  proceedings.  The  proceedings  on  any 
application  for  a  writ  of  prohibition,  directed  to  the  special  term 
of  the  supreme  court,  or  any  justice  thereof  holding  such  term 
or  sitting  at  Chambers,  shall  not  be  stayed  or  suspended  by  any 
other  writ  or  order  of  any  court  or  officer,  other  than  that  of  the 
general  term,  before  which  the  same  is  pending.  Laws  1873, 
chap.  70,  §  3.  So,  no  appeal  from  the  order,  judgment  or  final 
determination  of  such  general  term  shall  stay  the  proceedings, 
unless  the  general  term  so  order,  which  order  may  be  upon  such 
terms,  as  to  security  or  otherwise  as  may  be  just.  lb.  And  see 
generally.  Laws  1854,  chap.  270,  §  1. 

Section  2.  Appeals.  An  appeal  lies  to  the  general  term  from 
the  decision  of  the  court  at  special  term.  Laws  1854,  chap.  270. 
See,  Matter  of  petition  of  Livingston,  34  N.  Y.  (7  Tiff.)  555. 
And  the  decision  of  the  general  term,  also,  may  be  reviewed  by 
the  court  of  appeals.  Such  review  must,  however,  be  had  by  writ 
of  error,  under  the  former  practice  before  the  Code,  and  not 
under  the  provisions  of  the  latter  relating  to  appeals  to  the  court 
of  appeals.  Becker  v.  The  People,  18  N.  Y.  (4  Smith)  487 ; 
Code,  §  471.  See,  The  People  v.  Church,  20  N.  Y.  (6  Smith)  529; 
Quirnbo  Appov.  The  People,  id.  531. 

Where  the  application  for  the  writ  of  prohibition  is  to  the 
supreme  court  at  general  term,  to  be  directed  to  any  special  term 
of  said  court,  or  any  justice  thereof  holding  such  term  or  sitting 
at  chambers,  the  statute  provides  that,  "  an  appeal  may  be  taken 
to  the  court  of  appeals  from  any  order,  judgment  or  final  deter- 
mination of  any  such  general  term  in  any  such  proceeding;  and 
the  practice  on  such  appeal  shall  be  the  same  in  all  respects  as 
on  appeals  to  that  court  in  proceedings  upon  mandamus  as  now 
regulated  by  law  or  the  practice  of  the  court."  Laws  1878, 
chap.  70,  §  2.  As  to  appeals  in  proceedings  upon  mandamus. 
See  Laws  1859,  chap.  174.  ' '  And  such  appeal,  if  the  said  court 
shall  so  order,  shall  have  a  preference  over  all  actions  or  pro- 
ceedings, except  in  criminal  cases,  and  may  be  moved  out  of  its 
order  on  the  calendar."     Laws  1873,  chap.  70,  §  2. 


CHAPTER  VI. 

QUO  WAEEANTO. 
ARTICLE  I. 

NATUEE  AND   ORIGIN   OF  THE   EEMEDT. 

Section  1.  In  general.  The  writ  of  quo  warranto  and  proceed- 
ings by  information  in  the  nature  of  a  quo  warranto,  are  very 
ancient  processes  at  the  cojmnon  law.  As  early  as  the  time  of 
Coke,  both  proceedings  were  frequently  employed,  as  may  be 
noticed  by  referring  to  Coke's  Entries.  The  former  writ  is,  how- 
ever, now  obsolete  in  England,  and  the  offices  previously  per- 
formed by  it,  are  now  performed  by  the  proceedings  in  the  nature 
of  a  quo  warranto.     ' 

Notwithstanding  this  substitution  of  one  writ  for  the  other, 
there  was  anciently  a  marked  distinction  between  these  proceed- 
ings, arising  from  the  different  causes  which  called  them  into 
action.  A  writ  of  quo  warranto  is  in  the  nature  of  a  writ  of 
right  for  the  king,  against  him  who  claims  or  usurps  any  office, 
franchise  or  liberty,  to  inquire  by  what  authority  he  supports  his 
claim,  in  order  to  determine  the  right.  It  lies  also  in  case  of  non- 
user  or  long  neglect  of  a  franchise,  or  misuser  or  abuse  of  it  ; 
being  a  writ  commanding  the  defendant  to  show  by  what  warrant 
he  exercises  such  a  franchise,  having  never  had  any  grant  of  it, 
or  having  forfeited  it  by  neglect  or  abuse.  3  Bl.  Com.  262.  It  is 
the  limitation  implied  in  the  fact  that  the  quo  warranto  is  a  writ 
for  the  Tiing  which  makes  the  distinction  between  the  proceed- 
ings, before  alluded  to.  The  writ  of  quo  warranto  was  employed 
when  the  usurpation,  nonuser,  or  misuser  had  reference  to  the 
rights,  prerogative  or  franchises  of  the  crown.  Consequently, 
when  an  application  was  made  for  a  quo  warranto  information, 
to  try  the  validity  of  an  election  to  the  office  of  church- warden, 
the  court,  Lord  Kenton,  Ch.  J.,  said,  that  this  was  not  an 
usurpation  on  the  rights  or  prerogatives  of  the  crown,  for  which 
only  the  old  writ  of  quo  warranto  lay, ;  and  that  an  information 
in  the  nature  of  a  quo  warranto  could  only  be  granted  in  such 
cases.  King  v.  Shepherd,,.  4  T.  R.  381,  citing  King  v.  Dawheny, 
2  Stra.  1196,  more  fully  Bott.  PI.  107.    But,  as  before  hinted,  this 
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distinction  has  become  obsolete,  or,  at  least,  of  no  utility  since  the 
nonuser  of  the  writ  of  quo  warranto.  A  case  in  the  English 
courts  which  has  been  apparently  considered  of  binding  author- 
ity has  decided  that  "this  proceeding  by  information  in  the 
nature  of  a  quo  warranto,  will  lie  for  usurping  any  office,  whether 
created  by  charter  alone  or  by  the  crown,  with  the  consent  of 
parliament,  provided  that  the  office  be  of  a  public  nature  and  a 
substantive  office  — ^not  merely  the  function  or  employment  of  a 
deputy  or  servant  held  at  the  will  and  pleasure  of  others ;  for 
with  respect  to  such  an  employment,  the  court  certainly  will  not 
interfere,  and  the  information  will  not  properly  lie."  Darleyy. 
Beg.,  12  CI.  &  F.  520,  cited  Queen  v.  Hampton,  6  B.  &  S.  921, 
931. 

This  decision  while  it  is  accepted  as  the  law  governing  the 
English  courts,  has  given  rise  to  many  conflicting  adjudications 
as  to  the  extent,  in  particular  cases,  of  the  discretionary  power 
involved  in  the  authority  there  mentioned,  —  a  conflict,  however, 
in  which  it  is  foreign  to  our  purpose  to  engage. 

In  this  State,  discussions  upon  the  nature  of,  and  distinctions 
between,  these  writs  are  unnecessary  and  would  be  barren  of  fruit- 
ful results.  Statutory  enactments  have  swept  away  alike  the 
writs  and  the  now  useless  lore  which  has  been  spent  upon  them. 

Section  2.  Under  the  Code.  The  Code  of  Procedure  provides 
as  follows  :  ' '  The  writ  of  scire  facias,  the  writ  of  quo  warranto, 
and  proceedings  by  information  in  the  nature  of  a  quo  warranto, 
are  abolished  and  the  remedies  heretofore  obtainable  under 
those  forms,  may  be  obtained  by  civil  actions,  under  the  provis- 
ions of  this  chapter."  Code,  §  428  ;  People  v.  Cook,  8  N".  Y.  (4 
Seld.)   67-71. 

The  action  under  the  Code,  although  differing  in  some  of  the 
formulae  of  procedure  from  proceedings  by  information,  or  by  writ 
of  quo  warranto,  is  nevertheless  in  substance  the  same,  and  is 
governed  by  all  the  rules  which  regulated  the  proceedings  under 
the  former  practice.  The  proceeding,  both  formerly  and  now, 
was  and  is  intended  to  try  the  right  of  the  defendant  to  the  office 
possessed  by  him.  The  right  of  the  adverse  claimant  may  also 
be  established  in  the  same  proceeding.  People  v.  Pease  30 
Barb.  588,  591 ;  affirmed,  27  N.  Y.  (13  Smith),  45,  '  An  action, 
in  the  nature  of  these  writs,  brought  now  under  §  428  of  the  Code 
above  quoted,  is  a  civil  action.  People  v.  CooTc,  8  N.  Y.  (4  Seld.) 
67-71 ;    People  Y.  Glute,  52  IST.  Y.  (7  Sick.)  576.      As  the  name 
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of  the  writ  from  which  the  action  derives  its  name  and  takes  its 
peculiar  characteristics,  indicates,  it  is  a  proceeding  in  which  the 
defendant  is  called  upon  to  show  his  warrant  for  exercising  the 
duties  of  his  oifi.ce,  or  other  franchise  which  he  claims ;  and  unless 
he  pleads  that  he  did  not  use  the  office,  or  sets  up  some  matter 
in  avoidance  of  the  writ,  upon  the  trial  of  the  action  the  onus 
prohandi  lies  upon  the  defendant,  who  must  prove  his  title  to 
the  office.  The  mere  right  to  the  office  is  tried  and  not  the  use 
under  color  of  right,  which  would  be  sufficient  ordinarily,  to 
establish  the  right  of  the  incumbent,  when  collaterally  ques- 
tioned, and  the  defendant  must  rely  upon  the  strength  of  his  own 
title.    People  v.  Pease,  30  Barb.  688,  591. 


ARTICLE  II. 

WHBN^   THE   ACTION   LIES. 

Section  1.  To  yacate  charter. 

a.  By  direction  of  legislature.  An  action  may  be  brought 
by  the  attorney -general,  in  the  name  of  the  people  of  this  State, 
whenever  the  legislature  shall  so  direct,  against  a  corporation, 
for  the  purpose  of  vacating  or  annulling  the  act  of  incorporation, 
or  an  act  renewing  its  corporate  existence,  on  the  ground  that 
such  act  or  renewal  was  procured  upon  some  fraudulent  sugges- 
tion or  concealment  of  a  material  •  fact,  by  the  persons  incorpo- 
rated, or  by  some  of  them,  or  with  their  knowledge  and  consent. 
N.  Y.  Code,  §  429. 

h.  By  leave  of  supreme  court.  An  action  may  be  brought 
by  the  attorney -general,  in  the  name  of  the  people  of  this  State, 
on  leave  granted  by  the  supreme  court,  or  a  judge  thereof,  for 
the  purpose  of  vacating  the  charter,  or  annulling  the  existence 
of  a  corporation,  other  than  municipal,  whenever  such  corpora- 
tion shall : 

1.  Offend  against  any  of  the  provisions  of  the  act,  or  acts, 
creating,  altering,  or  renewing  such  corporation  ;  or, 

2.  Violate  the  provisions  of  any  law  by  which  such  corpora- 
tion shall  have  forfeited  its  charter,  by  abuse  of  its  powers ;  or, 

3.  Whenever  it  shall  have  forfeited  its  privileges  or  franchises, 
by  failure  to  exercise  its  powers  ;  or, 

4.  Whenever  it  shall  have  done  or  omitted  any  act  which 
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amounts  to  a  surrender  of  its  corporate  rights,  privileges  and 
franchises  ;  or, 

5.  "Whenever  it  shall  exercise  a  franchise  or  privilege  not  con- 
ferred upon  it  by  law. 

And  it  shall  be  the  duty  of  the  attorney- general,  whenever  he 
shall  have  reason  to  believe  that  any  of  these  acts  or  omissions 
can  be  established  by  proof,  to  apply  for  leave,  and  upon  leave 
granted  to  bring  the  action  in  every  case  of  public  interest ;  and 
also  in  every  other  case  in  which  satisfactory  security  shall  be 
given,  to  indemnify  the  people  of  this  State  against  the  costs  and 
expenses  to  be  incurred  thereby.  N.  Y.  Code,  §  430  ;  Smith  v. 
Metropolitan  Oas-Uglit  Company,  12  How.  187 ;  People  v. 
Lowber,  28  Barb.  65,  68 ;  S.  C,  7  Abb.  158 ;  People  v.  Erie 
Railway  Company,  36  How.  129. 

An  information,  in  the  natare  of  a  quo  warranto,  was  brought 
against  an  incorporated  company  for  carrying  on  banking 
operations  without  the  authority  of  the  legislature,  and  judgment 
of  ouster  given.  It  was  held  in  this  case  that  an  information  for 
usurping  a  franchise  need  show  no  title  in  the  people  to  the 
franchise,  but  it  lies  with  the  defendant  to  show  his  warrant  for 
exercising  it.  People  v.  Utica  Insurance  Co.,  15  Johns.  358. 
So,  non-compliance  with  the  requirements  of  an  act  of  incorpora- 
tion of  a  turnpike  company  as  to  the  construction  of  a  road,  is, 
per  se.  a  misuser,  forfeiting  the  privileges  and  franchises  con- 
ferred. People  V.  Kingston  &  Middletown  Turnpike  Road  Co~, 
23  Wend.  193.  Nor  is  it  necessary,  in  order  to  work  a  forfeiture, 
that  the  neglect  or  refusal  to  perform  the  duties  enjoined  should 
proceed  from  a  bad  or  corrupt  motive ;  it  is  enough  that  the 
duties  be  neglected  or  designedly  omitted.  lb.  The  duties 
enjoined  by  an  act  of  incorporation  are  conditions  attached  to  a 
grant  of  the  franchise  conferred.  However,  a  substantial  per- 
formance is  all  that  is  required,  whether  they  be  conditions  pre- 
cedent or  subsequent.  lb.  See  People  v.  Rensselaer  Insurance 
Co.,  38  Barb.  323. 

An  incorporated  college  established  a  school  in  a  place  in 
which  they  were  not  authorized  to  establish  it,  and  appointed 
professors  to  take  charge  thereof.  It  was  held  that  this  proceed- 
ing was  a  usurpation  of  a  franchise  for  which,  under  the  former 
practice,  an  information  in  the  nature  of  a  quo  warranto  might 
be  filed.    People  v.  Trustees  of  Geneva  College,  5  Wend.  211. 

It  would  seem  that  a  ground  of  forfeiture  existing  at  common 
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law  may  be  insisted  on,  although  not  embraced  in  the  statute,  at 
least  it  was  so  decided  prior  to  the  Code.  People  v.  Bristol  <fe 
Eensselaerville  Turnpike  Road,  23  Wend.  222. 

But  the  attorney-general  cannot  maintain  an  action  in  the 
name  of  the  people  to  restrain  commissioners  (appointed  under 
the  act  of  1866,  to  subscribe  on  behalf  of  a  town  for  the  stock  of 
a  railroad  company  therein  mentioned)  from  executing,  issuing 
or  disposing  of  the  bonds  of  such  town  in  payment  of  stock 
subscriptions.  The  people  of  the  State  are  not,  it  seems,  interest- 
ed in  the  question  whether  the  inhabitants  of  a  particular  town 
shall  issue  the  bonds  of  such  town  in  aid  of  the  construction  of  a 
railroad.  Such  an  action  as  above  referred  to  is  not  authorized 
by  sections  429  to  447  of  the  Code  of  Procedure.  People  v. 
Clark,  53  Barb.  171.     See  People  v.  Miner,  2  Lans.  396,  408. 

It  will  be  noticed  that  the  section  (§  430)  of  the  Code  before 
quoted  does  not  authorize  the  attorney-general  to  commence  an 
action  to  vacate  the  charter  or  annul  the  existence  of  a  municipal 
corporation.  Yet  he  can  maintain  an  action  in  the  name  of  the 
people,  to  restrain  a  municipal  corporation  from  exercising 
authority  not  possessed  by  it  under  its  charter  or  by  law. 
People  V.  Mayor,  etc.,  of  New  York,  19.  How,  155  ;  S.  C,  10  Abb. 
144  ;  32  Barb.  35.  Less  emphatically  was  the  doctrine  stated  in 
a  case  almost  contemporaneous  with  the  last.  If  it  be  conceded 
that  the  attorney-general  may  maintain  an  action  in  the  name 
of  the  people,  to  restrain  a  municipal  corporation,  it  can  only 
be  to  restrain  them  from  making  a  fraudulent  or  illegal  dis- 
•  position  of  the  corporate  property.  People  v.  Lowher,  28 
Barb.  65. 

Leave  to  bring  the  action  to  vacate  the  charter  or  annul  the 
existence  of  a  corporation  may  be  granted  upon  the  application 
of  the  attorney-general,  and  the  court  or  judge  may,  at  discre- 
tion, direct  notice  of  such  application  to  be  given  to  the  corpora- 
tion or  to  its  officers  previous  to  granting  such  leave,  and  may 
hear  the  corporation  in  opposition  thereto.  Code,  §  431.  But 
such  leave  was  not  granted  in  a  case  where  a  turnpike  com- 
pany opened  a  road  through  the  land  of  an  individual  without 
making  him  a  compensation  pursuant  to  the  direction  of  the  act, 
even  where  the  application  was  made  upon  the  relation  of  the 
injured  party.  The  court  said  that  the  injured  party  must 
be  left  to  his  remedy  at  common  law.  People  v.  Hillsdale 
and  OJiatJiam  Turnpike  Co.,  12  Johns.  190. 
Vol.  v.— 78 
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Section  2.  Where  a  party  has  usurped  a  public  office^  etc.    An 

action  may  be  brought  by  the  attorney -general  in  the  name  of 
the  people  of  this  State  upon  his  own  information,  or  upon  the 
complaint  of  any  private  party  against  the  parties  offending,  in 
the  following  cases : 

1.  When  any  person  shall  usurp,  intrude  into,  or  unlawfully 
hold  or  exercise  any  public  office,  civil  or  military,  or  any  fran- 
chise within  this  State,  or  any  office  in  a  corporation  created  by 
the  authority  of  this  State  ;  or, 

2.  When  any  public  officer,  civil  or  military,  shall  have  done 
or  suffered  an  act  which  by  the  provisions  of  law,  shall  make  a 
forfeiture  of  his  office  ;  or, 

3.  When  any  association  or  number  of  persons  shall  act  as  a 
corporation  within  this  State  without  being  duly  incorporated. 
N.  Y.  Code,  §  432  ;  Parish  of  Bellport  v.  TooJcer,  29  Barb.  256  ; 
S.  C.  affirmed,  21  N.  Y.  (7  Smith)  267  ;  see  Matter  of  Whit- 
ing, 2  Barb.  513. 

Under  section  432  of  the  Code,  it  is  for  the  attorney-general 
and  not  for  the  court  to  determine  whether,  in  any  particular 
case,  it  is  proper  that  an  action  to  try  the  right  to  an  office  should 
be  brought  or  not.  People  v.  Attorney-General,  22  Barb.  114 ; 
S.  C,  3  Abb.  131;  13  How.  179.  And  the  courts  cannot  control 
or  review  the  decision  of  the  attorney -general  upon  an  application 
made  to  him  to  commence  such  action.  People  v.  Attorney-Gen- 
eral, 3  Abb.  131.  Under  subdivision  one  of  this  section  of  the 
Code,  an  action  in  the  nature  of  a  quo  warranto  may  now  be 
brought  to  try  the  title  to  a  military  office.  Judgment  in  such 
an  action  must  be  rendered  upon  the  right  of  the  defendant. 
People  V.  Sampson,  25  Barb.  254. 

An  individual  intruding  into  the  office  of  sheriff,  in  conse- 
quence of  an  unlawful  decision  of  a  county  board  of  canvassers 
in  his  favor,  is  liable  to  similar  proceedings;  People  v.  Van 
8lyck,  4  Cow.  297.  So,  likewise,  are  persons  who  have  usurped 
or  intruded  into  the  office  of  directors  of  an  insurance  company 
or  of  any  other  corporation.  People  v.  Tibhets,  4  Cow.  358.  So, 
also,  are  persons  who  intrude  into  any  office  or  offices  created  for 
the  government  of  a  corporation.  People  v.  Tihhets,  4  Cow.  368. 
But  an  action  in  the  nature  of  a  quo  warranto  does  not  lie 
against  the  secretary  and  treasurer  of  a  railroad  company,  hold- 
ing his  office  as  a  mere  servant  thereof,  and  at  the  will  of  its 
directors.     People  v.  Hills,  1  Lans.  202. 
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The  action  lies  against  persons  who  usurp  the  right  to  be  a 
corporation,  for  to  be  a  corporation  is  a  franchise.  People  v. 
Tihhets,  4  Cow.  358. 

An  action  under  section  432  of  the  Code,  in  the  nature,  of  a 
quo  warranto,  by  the  people  on  the  relation  of  a  person  claim- 
ing title  to  the  office  of  a  trustee  of  a  school  district,  will  not  lie 
when  that  question  has  been  presented  to  the  superintendent  of 
public  instruction  and  decided  by  him  adversely  to  the  relator, 
inasmuch  as  the  act  of  1864,  relating  to  public  instruction,  makes 
the  decision  of  the  superintendent  on  that  question  final.  Peo- 
ple V.  Collins,  34  How.  336.  The  trustees  of  a  village  are  liable 
to  like  proceedings  who  hold  over  their  term  of  office  by  reason 
of  their  own  neglect  to  notify  an  election,  by  means  of  which 
new  trustees  would  have  been  chosen.  People  v.  Bartlett,  6 
Wend.  422.  So  is  a  person  who,  unauthorized,  has  usurped  the 
office  of  alderman  of  a  municipal  corporation.  Lewis  v.  Oliver, 
4  Abb.  121.  The  question  of  title  to  a  public  office  cannot  be 
indirectly  tried  in  an  injunction  suit  brought  to  restrain  a  claim- 
ant of  such  office  from  interfering  with  the  books  and  papers 
appertaining  thereto.  The  only  proper  proceeding  for  trying  the 
title  to  an  office  is  an  action  in  the  nature  of  a  quo  warranto, 
brought  by  the  people  of  the  State.  Mayor  v.  Gonover,  5  Abb. 
171 ;  Lewis  v.  Oliver,  4  Abb.  121. 

What  constitutes  an  office  within  the  meaning  of  section  432 
of  the  Code  must  be  determined  by  the  general  rules  of  the  com- 
mon law.     People  v.  Hills,  1  Lans.  202. 

Section  3.  To  vacate  letters  patent.  An  action  may  be  brought 
by  the  attorney-general,  in  the  name  of  the  people  of  this  State, 
for  the  purpose  of  vacating  or  annulling  letters  patent,  granted 
by  the  people  of  this  State,  in  the  following  cases  : 

1.  When  he  shall  have  reason  to  believe  that  sucli  letters  patent 
were  obtained  by  means  of  some  fraudulent  suggestion  or  con- 
cealment of  a  material  fact,  made  by  the  person  to  whom  the 
same  were  issued  or  made,  or  with  his  consent  or  knowledge  ;  or, 

2.  When  he  shall  have  reason  to  believe  that  such  letters  pat- 
ent were  issued  through  mistake,  or  in  ignorance  of  a  material 
fact ;  or, 

3.  When  he  shall  have  reason  to  believe  that  the  patentee,  or 
those  claiming  under  him,  have  done  or  omitted  an  act  in  viola- 
tion of  the  terms  and  conditions  on  which  the  letters  patent  were 


620  QUO  WAREANTO. 

Practice  and  proceedings  in  the  action  —  Parties. 

granted,  or  have,  by  any  other  means,  forfeited  the  interest 
acquired  under  the  same.     N.  Y.  Code,  §  433. 

This  section  applies  only  to  letters  patent  granted  by  the  State, 
and  pot  to  those  granted  by  the  sovereign  of  Great  Britain,  prior 
to  the  American  revolution.  People  v.  Clarice,  10  Barb.  120 ; 
S.  C.  affirmed,  9  IST.  Y.  (5  Seld.)  349,  363  ;  People  v.  Yan  Rens- 
selaer, id.  291-318. 

It  will  be  noticed  that  the  sections  of  the  Code  which  have 
been  cited  in  this  chapter  correspond  in  their  general  nature  to 
sections  in  the  Revised  Statutes,  as  follows  :  §  429  to  2  R.  S.  579 
(600),  §  13  ;  §  430  to  2  R.  S.  583  (604),  §  39  ;  §  432  to  2  R.  S.  581 
(603),  §  28  ;  §  433  to  2  R.  S.  578  (599),  §  12. 


ARTICLE  III. 

PRACTICE  AND  PROCEEDINGS  IN  THE  ACTION. 

Section  1 .  Parties.  When  an  action  is  brought  by  the  attorney- 
general,  by  virtue  of  the  provisions  of  the  Code,  on  the  relation 
or  information  of  a  person  having  an  interest  in  the  question,  the 
name  of  such  person  shall  be  joined  with  the  people  as  plaintiff. 
In  every  such  case,  the  attorney-general  may  require,  as  a  con- 
dition for  bringing  such  action,  that  satisfactory  security  shaU 
be  given  to  indemnify  the  people  of  this  State  against  the  costs 
and  expenses  to  be  incurred  thereby  ;  and,  in  every  case  where 
such  security  is  given,  the  measure  of  the  compensation  to  be 
paid  by  such  person  or  persons  to  the  attorney-general  shall  be 
left  to  the  agreement  of  the  parties,  express  or  implied.  IN".  Y. 
Code,  §  434. 

In  an  action  brought  by  the  attorney-general,  on  the  relation 
of  a  person  claiming  an  office,  against  a  person  who  has  usurped 
it,  the  claimant  is  an  interested  party,  and  should  be  joined  with 
the  people  as  plaintiff.  People  v.  Ryder,  12  IS..  Y.  (2  Kern.) 
433  ;  reversing,  on  other  points,  S.  C,  16  Barb.  370  ;  People  v. 
Walker,  23  Barb.  304;  S.  C,  2  Abb.  421.  To  authorize  the 
claimant  to  be  a  party  plaintiff  in  such  a  case,  the  complaint 
should  state  facts  showing  that  he  is  entitled  to  the  office  from 
which  the  defendant  is  sought  to  be  ousted.  People  v.  Ryder, 
12  N.  Y.  (2  Kern.)  433.  An  omission  to  join  the  relator  as  a 
party  may  be  cured  by  amendment,  without  costs.  People  v. 
Walker,  23  Barb.  304. 
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When  proceedings  in  the  nature  of  a  qiio  warranto  are 
brought  against  an  incorporated  company,  seeking  to  deprive  it 
of  its  franchise  on  the  ground  of  forfeiture  by  non-user,  the 
action  may  be  against  the  company  in  its  corporate  name. 
People  V.  President,  etc.,  of  Bank  of  Hudson,  6  Cow.  217. 

When  several  persons  claim  to  be  entitled  to  the  same  office  or 
franchise,  one  action  may  be  brought  against  all  such  persons  in 
order  to  try  their  respective  rights  to  such  office  or  franchise. 
N.  Y.  Code,  §  440.     See  2  R.  S.  584  (606),  §  45. 

Under  and  by  virtue  of  the  provisions  of  sections  428,  432  and 
440  of  the  Code  of  Procedure,  an  action  may  be  brought  by  the 
attorney-general,  in  the  name  of  the  people,  upon  his  own  infor- 
mation, against  several  persons,  consisting  of  two  different 
classes,  each  claiming,  by  virtue  of  separate  elections,  to  be  the 
board  of  directors  of  a  corporation,  for  the  purpose  of  trying 
their  respective  rights  to  such  office  ;  whether  either  of  such  elec- 
tions was  regular  and  legal,  and,  if  so,  which  of  them  ;  and  if 
neither  of  such  boards  shall  be  declared  duly  elected,  then  that 
both  classes  of  defendants  be  removed  from  office  and  a  new 
election  ordered.  People  v.  Albany  and  Susquehanna  R.  B. 
Co.,  55  Barb.  344  ;  S.  C,  38  How.  228 ;  7  Abb.  (N.  S.)  265  ;  1 
Lans.  308. 

Section  2.  Summons.  The  summons  is  similar  in  form  to 
summonses  in  ordinary  actions  where  the  plaintiff  applies  to  the 
court  for  the  relief  demanded  in  the  complaint.  N.  Y.  Code,  §§ 
428  and  129  sub.  2. 

Section  3.  Pleadings.  So,  too,  the  complaint  ought  to  be  drawn 
in  conformity  with  the  provisions  of  the  Code.  It  should  con- 
tain a  statement  of  the  facts  constituting  the  plaintiffs'  cause  of 
action,"  and  a  demand  of  the  relief  to  which  they  believe  them- 
selves entitled.  N.  Y.  Code,  §§  428  and  142.  Whenever  the 
action  is  brought  against  a  person  for  usurping  an  office,  the 
attorney-general,  in  addition  to  the  statement  of  the  cause  of 
action,  may  also  set  forth  in  the  complaint,  the  name  of  the 
person  rightfully  entitled  to  the  office  with  a  statement  of  his 
right  thereto.  N.  Y.  Code,  §  435  ;  People  v.  Ryder,  12  N.  Y. 
(2  Kern.)  433. 

In  an  information  in  the  nature  of  a  quo  warranto  against  a 
corporation,  calling  upon  them  to  show  by  what  warrant  they 
use  certain  franchises  alleged  to  have  been  usurped,  it  is  a  suffi- 
cient answer  to  say  that  those  fra.nchises  were  granted  by  an  act 
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of  the  legislature.  It  is  not  competent  for  the  attorney- general 
in  behalf  of  the  people  to  allege  that  the  act  of  the  legislature  is 
repugnant  to  the  constitution  of  the  United  States,  and  the  laws 
of  congress,  and  therefore  void.  People  v.  Rensselaer  and 
Saratoga  B.  R.  Co.,  15  Wend.  113. 

Where  an  incorporated  bank  became  insolvent,  and  assigned 
so  much  of  its  property  to  trustees  for  the  purpose  of  paying  its 
debts,  as  to  prevent  its  resumption  of  banking  business,  it  was 
held  that  the  attorney-general  might,  upon  an  information  in  the 
nature  of  a  quo  warranto,  reply  such  assignment  in  general 
terms,  without  saying  in  particular  how  much  was  assigned,  or 
its  value ;  or  how  much,  or  what  value  was  necessary  to  disable 
the  bank  from  resuming  its  operations.  PeopU  v.  President, 
etc.,  of  Bank  of  Hudson,  6  Cow.  217.  This  was  a  decision 
anterior  to  the  present  system  of  pleading.  It  is  yet  to  be 
decided,  how  the  principle  there  laid  down  affects  the  forms  of 
pleadings  now  employed. 

It  is  no  answer  to  an  information  in  the  nature  of  a  quo  war- 
ranto that  the  aggrieved  parties  have  their  remedy  by  private 
action.  People  v.  Bristol  and  Rensselaerville  Turnpike  Co.,  23 
Wend.  222  ;  People  v.  Hillsdale  and  Chatham  Turnpike  Road 
Co.,  23  Wend.  254,  257. 

It  seems  that  where  a  single  act  of  non-feasance,  as  to  the 
repair  of  a  road,  is  relied  upon  as  a  cause  of  forfeiture  of  the 
charter  of  a  turnpike  road  company,  the  attorney-general  is 
bound  to  aver  and  prove  willful  neglect;  otherwise  in  respect  to 
a  general  state  of  non-repair.  People  v.  Hillsdale  and  Chatham 
Turnpike  Road  Co.,  23  Wend  254. 

Form  of  complaint  in  qu/)  warranto,  to  determine  title -to  an 

office. 

SUPREME  COXJET  — County  of  Albauy. 

The  People  of  the  State   of  New 
York,  and  John  Doe 

agst. 

Richard  Roe. 


The  plaintiffs  above-named  complain  of  the  defendant  above- 
named  and,  on  information  and  belief,  allege  and  show  to  this 
court :  That  on  the  day  of  November,  1872,  an  election  was  duly 
held  in  the  judicial  district  of  this  State,  for  the  office  of 

justice  of  the  supreme  court,  for  the  term  of  fourteen  years,  from 
the  first  day  of  January,  1873. 
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That  at  the  said  election,  the  above-named  John  Doe  received 
the  greatest  number  of  legal  votes  for  the  said  ofl&ce. 

That,  on  the  day  of  January,  1873,  the  defendant  usurped 

the  said  office,  and  has  even  since  withheld  the  same  from  the 
said  John  Doe.  Wherefore  the  plain tiflfs  demand  judgment  that 
the  defendant  is  not  entitled  to  the  said  office,  and  that  he  be 
ousted  therefrom  ;  and  that  the  said  John  Doe  is  entitled  to,  and 
be  put  in  possession  of  the  same. 

JAMES  FEIST, 
Attorney  for  Plaintiffs 

Another  form  of  complaint  in  quo  warranto. 

SUPEEME  COURT  — County  of  Albaky. 

The   People   of  the   State  of  New  1 
York,  and  John  Doe 


agst. 
Richard  Roe. 


I 


The  plaintiffs  above-named  complain  of  the'  defendant  above- 
named,  and  on  information  and  belief,  allege  and  show  to  this 
court: 

I.  That,  on  the  thirtieth  day  of  December,  1859,  the  defendant 
was  appointed  chamberlain .  of  the  city  of  New  York,  by  the 
mayor  of  the  said  city,  with  the  advice  and  consent  of  the  board 
of  aldermen  of  the  said  city,  and  immediately  thereafter  entered 
upon  the  duties  of  the  said  office,  and  ■  continued  therein  until 
his  removal,  as  hereinafter  stated. 

II.  That  in  May,  1860,  the  said  defendant  was  duly  removed 
from  the  said  office  by  the  mayor  of  the  said  city,  by  and  with 
the  advice  and  consent  of  the  board  of  aldermen  of  the  said  city. 

III.  That,  immediately  after  the  removal  of  the  said  Richard 
Roe,  as  aforesaid,  the  said  John  Doe,  was  duly  appointed  cham- 
berlain of  the  said  city,  by  the  mayor  thereof,  with  the  advice 
and  consent  of  the  board  of  aldermen  of  the  said  city,  to  fill  the 
vacancy  made  by  the  removal  of  the  said  defendant,  as  aforesaid. 

lY.  That  the  said  John  Doe  thereupon  accepted  the  said  office, 
and,  in  the  form  and  within  the  time  required  by  law  and  the 
ordinances  of  the  said  city,  took  and  subscribed  before  the 
mayor  of  the  said  city,  and  tiled  in  his  office,  the  oath  of  office 
of  the  said  John  Doe,  as  such  chamberlain,  and  also  executed 
and  filed  in  the  office  of  the  comptroller  of  the  said  city,  an 
official  bond,  with  sufficient  sureties^  approved  by  the  said  comp- 
troller, in  the  amount  prescribed  by  the  ordinances  of  the  said 
city. 

Y:  That  the  said  John  Doe,  after  the  filing  of  such  official  oath 
and  bond,  demanded  of  the  said  defendant  the  possession  of  the 
said  office,  which  the  said  defendant  refused,  and  he  still  con- 
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tinues  to  usurp,  hold  and  exercise  the  said  office,  to  the  exclu- 
sion of  the  said  John  Doe. 
Wherefore  the  plaintiifs  demand  judgment": 

1.  That  the  said  defendant  is  not  entitled  to  the  said  office, 
and  that  he  be  ousted  and  excluded  therefrom. 

2.  That  the  said  John  Doe  is  entitled  to  the  said  office,  and 
that  he  be  admitted  into  the  same,  and  to  all  the  rights  and 
emoluments  thereof. 

Section  4.  Arrest  of  defendant.  Whenever  an  action  is 
brought  against  a  person  for  usurping  an  office,  the  attorhey- 
general,  in  addition  to  the  statement  of  the  cause  of  action,  may 
also  set  forth  in  the  complaint  the  name  of  the  person  rightfully 
entitled  to  the  office,  with  a  statement  of  his  right  thereto,  and 
in  such  case,  upon  proof  by  affidavit  that  the  defendant  has 
received  fees  or  emoluments  belonging  to  the  office,  and  by 
means  of  his  usurpation  thereof,  an  order  may  be  granted  by  a 
judge  of  the  supreme  court  for  the  arrest  of  such  defendant,  and 
holding  him  to  bail,  and  thereupon  he  shall  be  arrested,  and 
held  to  bail,  in  the  manner  and  with  the  same  effect,  and  subject 
to  the  same  rights  and  liabilities,  as  in  other  civil  actions  where 
the  defendant  is  subject  to  arrest.  IST.  Y.  Code,  §  435  ;  See  2 
R.  S.  582  (603)',  §  30. 

Section  5.  Trial.  Should  an  issue  of  fact  be  joined  by  the 
pleadings,  the  cause  should  be  placed  upon  the  calendar  for  trial, 
the  same  as  in  other  actions.  The  place  of  trial  in  actions  in  the 
nature  of  a  quo  warranto,  may  properly  be  placed  in  any  county 
in  the  State.  The  people  are  a  party  whose  residence  extends  to 
every  county.     People  v.  Cook,  6  How.  448. 

The  issues  of  fact  in  such  actions  as  those  now  under  consid- 
eration are,  in  the  first  instance,  triable  by  the  court ;  which 
may,  however,  order  the  whole  issue,  or  any  specific  question  of 
fact  involved  therein,  to  be  tried  by  a  jury.  But  if  no  applica- 
tion for,  or  suggestion  of,  a  jury  be  made  until  after  the  action 
has  proceeded  to  trial,  and  the  attorney -general  has  opened  the 
case  in  behalf  of  the  people,  read  the  pleadings  and  rested,  such 
an  application  then  made  will  be  too  late,  and  the  trial  must  pro- 
ceed. People  V.  Albany  and  Susquehanna  R.  R.  Co. ,  55  Barb. 
344 ;  S.  C,  88  How.  228  ;  1  Lans.  308  ;  7  Abb.  N.  S.  265.  And 
'counsel  for  the  defeated  party  have  no  right  to  be  present  at  the 
finding  of  facts  by  a  judge  who  tried  the  cause,  or  to  dictate  or 
have  a  voice  in  regard  to  what  such  finding  should  be,  any  more 


QUO  WAREANTO.  625 

Trial. 

than  lie  would  have  to  intrude  into  the  jury  room  and  dictate  to 
or  advise  vrith  them  in  regard  to  what  should  be  their  verdict. 
People  V.  Albany  and  Susquehanna  R.  R.  Co.,  39  How.  49  ;  S. 
C,  8  Abb.  N.  S.  122  ;  S.  C.  affirmed,  2  Lans.  459. 

But  in  case  the  decision  of  the  court  fails  to  find  upon  all 
the  facts  deemed  by  the  unsuccessful  party  to  be  material,  his 
remedy  is  to  propose  a  finding  thereon  in  his  proposed  case  and 
exceptions  ;  and  it  is  the  duty  of  the  judge,  on  the  settlement 
thereof,  to  pass  upon  the  same  and  to  find  as  requested,  or  to 
refuse  so  to  find,  so  that  the  party  may  have  the  benefit  of  an 
exception  to  his  refusal.  People  v.  Albany  and  Susquehanna 
R.  R.  Co.,  57  Barb.  204;  S.  C,  2  Lans.  459. 

Upon  an  information  to  try  the  right  to  an  office,  it  is  com- 
petent to  look  beyond  the  canvass  for  the  purpose  of  giving  effect 
to  a  ballot.  So  held  where  the  justices  of  the  peace  of  a  town 
had  made  an  appointment  of  supervisor  upon  the  supposition 
that  there  had  been  a  failure  to  elect  one  at  the  preceding  town 
meeting,  and  where,  on  the  trial  of  the  information  against  the 
person  so  appointed,  it  appeared  that  the  presiding  officers  of 
the  town  meeting  had  declared  at  the  close  of  their  canvass  that 
there  was  a  tie  vote  between  the  two  candidates  for  supervisor. 
The  court  said  that  it  was  competent  for  the  people  to  prove  on 
such  trial  that  a  vote  had  been  given,  intended  for  the  relator,  in 
which  only  the  initial  letters  of  his  name  were  inserted,  and 
which  if  allowed  would  have  elected  him.  People  v.  Seaman, 
5  Den.  409.  See  People  v.  OooJc,  8  N.  Y.  (4  Seld.)  67,  83.  ■  The 
question  of  the  voter's  intention  is  open  to  inquiry  by  the  jury. 
People  V.  Saxton,  22  N.  Y.  (8  Smith)  309.  So,  in  these  proceed- 
ings to  try  the  title  to  an  elective  public  office,  the  interested 
parties  have  a  right  to  go  back  of  the  ballot  box  and  inquire 
into  the  legal  qualifications  of  the  voters  who  voted  for  the  office, 
and  in  case  any  such  voters  were  disqualified  by  a  want  of  resi- 
dence for  the  required  time  to  allow  them  to  vote,  or  for  any 
other  reasons,  their  votes  are  to  be  discarded  when  it  will  change 
the  result  of  the  election.  People  v.  Pease,  25  How.  495  ;  S.  C, 
80  Barb.  588  ;  S.  C.  affirmed,  27  N.  Y.  (13  Smith)  45.  See  People 
V.  Love,  63  Barb.  535.  The  court  will  admit  hearsay  evidence 
showing  such  disqualifications,  as  well  as  the  oath  of  the  voter 
himself.  lb.  So  the  relator  may  prove  that,  in  the  return  of  the 
canvassers  of  one  of  the  towns  of  a  county  where  he  and  the 
defendant  had  been  opposing  candidates  for  county  clerk,  a 
YoL.  v.  — 79 
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mistake  had  occurred  in  omitting  to  state  the  number  of  votes 
given  for  each  candidate.  Such  proof  having  been  given  whereby 
it  appeared  that  the  relator  and  not  the  defendant  had  been 
elected  by  receiving  the  greatest  number  of  votes,  it  was  adjudged 
by  the  court,  notwithstanding  the  certificate  of  the  county  can- 
vassers, that  the  relator  was  duly  elected.  People  v.  Yail,  20 
Wend.  12. 

When,  after  a  lapse  of  over  fifty  years  from  the  incorpora- 
tion of  a  turnpike  company  and  the  construction  of  its  road,  an 
action  was  brought  to  vacate  its  charter  on  the  ground  of  mis- 
user in  omitting  to  comply  with  the  provisions  of  the  general 
turnpike  law  in  the  original  construction  of  the  road,  and  also  in 
failing  to  keep  the  road  in  repair,  it  was  held  that  the  fact  must 
be  established,  not  only  of  a  deviation  from  the  statute  in  the 
construction  of  the  road,  but  that  the  road  was  thereby  rendered 
inj  urious  or  inconvenient  to  the  public  ;  that  the  company  was 
not  bound  to  continue  the  road  in  the  same  condition  required  in 
its  original  construction,  but  only  in  a  good  state  of  general 
repair,  and  that  to  warrant  a  forfeiture  for  omission  to  keep  in 
repair,  it  must  be  alleged  and  found  that  the  want  of  repair  wa,s 
such  as  to  render  the  road  dangerous  or  inconvenient  to  travelers. 
People  V.  President  and  Directors  of  the  Williamsburg  Turn- 
pike Road  and  Bridge  Co.,  47  N.  Y.  (2  Sick.)  586.  In  an  action 
by  the  attorney -general,  in  the  name  of  the  people,  to  try  the 
title  .to  an  oiBce  (see  Code,  §  342),  the  defendant  must  show, 
before  he  can  have  judgment  in  his  favor,  that  he  has  a  legal  title 
to  the  office.  Possession  is  not  in  such  an  action  evidence  of  his 
right ;  the  burden  is  upon  him  of  showing  that  his  possession  is 
a  legal  and  rightful  one.  People  v.  ThacTier,  55  N.  Y.  (10  Sick.) 
525.  Where,  however,  the  action  is  brought  on  the  relation  of 
one  claiming  the  office,  the  failure  of  the  defendant  to  prove  his 
title  does  not  establish  that  of  the  relator.  Upon  that  issue  the 
plaintiff's  have  the  affirmative,  and  the  burden  is  upon  them  to 
maintain  it.  lb. 

Section  6.  Judgment.  In  the  cases  covered  by  section  435  of 
the  Code,  judgment  is  to  be  rendered  upon  the  right  of  the 
defendant,  and  also  upon  the  right  of  the  party  so  alleged  to  be 
entitled,  or  only  upon  the  right  of  the  defendant,  as  justice 
may  require.     N".  Y.  Code,  §  436,  and  see  2  R.  S.  582  (603),  §  31. 

In  an  action  iti  the  nature  of  a  quo  warranto  brought  against 
an  alleged  intruder  upon  a  public  office,  the  judgment  of  the 
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court,  if  for  the  plaintiff,  can  only  be  a  judgment  of  ouster  and 
for  costs.  If  the  plaintiff  has  a  claim  for  damages  against  the 
defendant  to  recover  the  fees  collected  by  the  latter,  or  otherwise 
that  claim  must  be  asserted  in  a  separate  action.  People  v. 
Snedeker,  3  Abb.  233.  The  judgment  may  also  determine  the 
existence  of  the  office  which  an  individual  claims  to  hold. 
Hence,  the  question  whether  a  town  has  been  legally  erected  may 
be  tested  in  an  action  in  the  nature  of  a  quo  warranto  against 
one  claiming  to  exercise  the  office  of  supervisor  of  such  town. 
People  V.  Carpenter,  24  N.  Y.  (10  Smith)  86.  Consult  People  v. 
Sampson,  25  Barb.  254. 

In  a  proceeding  by  information,  the  court  is  authorized  by 
statute,  as  has  been  seen,  to  render  judgment  upon  the  relator's 
right  or  to  omit  to  do  soj  as  justice  may  requirfe  ;  and  where 
the  facts  upon  which  his  right  depended,  were  obscurely  stated, 
the  court  declined  to  render  such  judgment,  leaving  the  question 
to  be  settled  by  a  direct  proceeding.  People  b.  Phillips,  1  Denio, 
388. 

JSTotwithstanding  the  office  has  expired  at  the  time  when  judg- 
ment on  the  right  of  the  parties  comes  to  be  pronounced,  the 
court  will  still  proceed  and  render  judgment.  People  v.  Loomis, 
8  Wend.  396. 

When  a  defendant,  whether  a  natural  person  or  a  corporation, 
against  whom  an  action  shall  have  been  brought,  shall  be  ad- 
judged guilty  of  intruding  into,  or  unlawfully  holding  or  exercis- 
ing any  office,  franchise  or  privilege,  judgment  shall  be  rendered 
that  such  defendant  be  excluded  from  such  office,  franchise  or 
privilege,  and-  also  that  the  plaintiff  recover  costs  against  such* 
defendant.  The  court  may  also,  in  its  discretion,  fine'such  defend- 
ant a  sum  not  exceeding  $2,000,  which  fine,  when  collected,  shall 
be  paid  into  the  treasury  of  the  State.     N.  Y.  Code,  §  441. 

If  it  be  adjudged  that  a  corporation  against  which  an  action 
shall  have  been  brought,  pursuant  to  this  chapter,  has,  by  neglect, 
abuse  or  surrender,  forfeited  its  corporate  rights,  privileges  and 
franchises,  judgment  shall  be  rendered  that  the  corporation  be 
excluded  from  such  corporate  rights,  privileges  and  franchises, 
and  that  the  corporation  be  dissolved.     lb.,  §  442. 

Prior  to  the  Revised  Statutes,  the  judgment  against  an  incor- 
porated company,  against  which  an  information  is  brought,  to 
deprive  it  of  its  franchises,  on  the  ground  of  forfeiture  by  non- 
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user,  was  one  of  seizure.     People  v.  President,  etc.,  of  BanTc  of 
Hudson,  6  Cow.  217. 

Upon  the  finding  of  these  matters  of  fact,  that  a  conspiracy 
had  been  concocted  by  a  certain  party  to  carry  an  election  of 
directors  of  a  railroad,  that,  on  account  of  this  conspiracy  and 
illegal  means  to  prevent  a  fair  election,  a  void  election  of  directors 
had  been  made  by  said  party  ;  that  a  stockholders'  meeting  held 
by  another  certain  party  was  the  only  regular  legal  and  valid 
meeting  held  on  the  day  appointed  for  such  meeting  ;  and  that 
the  inspectors  elected  at  such  meeting  were  the  only  lawful  in- 
spectors ;  judgment  was  given  adjudging  that  the  former  set 
of  directors  was  not  legally  elected,  that  the  latter  set  was  legally 
elected  and  became  the  legal  and  lawful  directors  of  said  rail- 
road corporation  ;  that  the  people  recover  costs  against  the  cor- 
poration, that  certain  suits  be  discontinued  without  costs,  certain 
receiverships  be  set  aside,  and  that  costs  be  paid  to  the  legally 
elected  directors  by  those  whom  the  court  decided  not  to  have 
been  legally  elected.  People  v.  Albany  and  Susquehanna  R. 
R.  Co.,  38  How.  228  ;  S.  C,  7  Abb.  N.  S.  265  ;  55  Barb.  344. 

To  form  a  sufficient  foundation  for  a  judgment  of  ouster  against 
a  corporation  for  the  forfeiture  of  a  franchise  not  originally 
usurped,  but  legally  vested,  because  of  a  breach  of  the  condition 
subsequent,  the  verdict  must  show  the  fact,  not  merely  of  the 
breach  of  the  letter  of  the  subsequent  condition,  but  of  its  intent 
and  meaning,  and  must  find  such  facts  as  the  court  may  adjudge 
to  amount  to  a  substantial  breach  of  the  condition.  People  v. 
President,  etc.,  of  Williamsburgh  Turnpike  Road  and  Bridge 
^Oo.,  Art  'E.  Y.  (2  Sick.)  586. 

If  judgment  be  rendered  upon  the  right  of  a  person  alleged  to 
be  entitled  to  an  office,  and  the  same  be  in  favor  of  such  person, 
he  shall  be  entitled,  after  taking  the  oath  of  office  and  executing 
such  official  bond  as  may  be  required  by  law,  to  take  upon  him- 
self the  execution  of  the  office.  N.  Y.  Code,  §  437.  Upon  per- 
forming the  conditions  above  required,  the  successful  party 
becomes  eo  instanti  invested  with  the  office.  People  v.  Gonover, 
6  Abb.  220  ;  Welch  v.  Cook,  7  How.  282. 

Section  7.  Books  and  papers  of  the  office.  Immediately  after 
taking  upon  himself  the  execution  of  the  office,  as  provided  by 
section  437  of  the  Code,  the  incumbent  is  directed,  immediately 
thereafter,  to  demand  of  the  defendant  in  the  action  all  the  books 


QUO  WARRANTO.  629 

Books  and  papers  of  tie  office  —  Costs. 

and  papers  in  Ms  custody  or  within  Ms  power,  belonging  to  tlie 
office  from  which  he  shall  have  been  excluded.    N.  Y.  Code,  §  437. 

If  the  defendant  refuses  or  neglects  to  deliver  over  such  books 
or  papers,  pursuant  to  the  demand,  he  shall  be  deemed  guilty 
of  a  misdemeanor,  and  the  same  proceeding  shall  be  had,  and 
with  the  same  effect,  to  compel  delivery  of  such  books  and  papers, 
as  are  prescribed  in  article  5,  title  6,  chapter  6,  of  the  first  part 
of  the  Revised  Statutes.  N.  Y.  Code,  §  438.  See  2  R.  S.  582 
(603),  §§  32,  33.  Chapter  6  should  read  chapter  5.  See  1  R. 
S.  124  (114),  §  50  et  seq. 

If  judgment  be  recovered  upon  the  right  of  the  person  so 
alleged  to  be  entitled,  in  favor  of  such  person,  he  may  recover, 
by  action,  the  damages  which  he  shall  have  sustained  by  reason 
of  the  usurpation  by  the  defendant  of  the  office  from  which  such 
defendant  has  been  excluded.  N.  Y.  Code,  §  439.  People  v. 
SnedeJcer,  3  Abb.  233. 

Section  438  of  the  Code,  and  1  R.  S.  124  (114),  §  50,  etc.,  apply 
as  well  to  demanding  the  books  and  papers  appertaining  to  the 
offices  of  superintendents  and  collectors  of  tolls  on  canals,  as  to 
those  of  other  officers.     Cobee  v.  Davis,  8  How.  367. 

But  no  proceedings  to  obtain  the  books  or  papers  belonging 
to  a  public  office  can  be  instituted  until  judgment  of  ouster  has 
been  regularly  executed  against  the  person  executing  the  duties 
of  the  office  [Matter  of  Welch,  14  Barb.  396  ;  S.  C,  sub  nam. 
Welch  V.  GooTc,  7  How.  173 ),  and  an  allegation  in  a  petition  for 
an  order  to  compel  the  delivery  of  books  and  papers,  that  judg- 
ment was  rendered  and  duly  perfected  in  an  action  in  the  nature 
of  a  quo  warranto,  brought  by  the  people,  to  try  the  right  of  an 
individual  to  an  office,  on  such  a  day  ;  without  stating  in  what 
court  the  judgment  was  rendered,  or  whether  under  the  direction 
of  a  single  judge,  or  at  a  special  or  a  general  term,  is  not  suffi- 
cient, if  the  facts  are  denied.     Matter  of  Welch,  14  Barb.  396. 

Section  8.  Costs.  The  defeated  party  is  liable  to  the  other, 
both  for  the  ordinary  costs  of  the  action  and  for  an  extra  allow- 
ance. People  V.  QooTi,  8  N.  Y.  (4  Seld.)  67,  71  ;  People  v.  GlarTie, 
11  Barb.  837,  basing  the  right  on  sections  308  and  809  of  the 
Code;  last  case  affirmed,  9  N.  Y.  (5  Seld.)  349.  See  People  v. 
Clute,  52  N.  Y.  (7  Sick.)  576.  But  the  discretionary  power  to 
make  an  additional  allowance  of  costs  under  section  309  is  given 
to  the  court  and  cannot  be  delegated.  Hence  the  appointment  of 
a  referee  to  ascertain  and  report  what  would  be  a  proper  allow- 
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atice  and  to  which  of  the  parties  it  should  be  paid  is  erroneous. 
People  V.  Albany  &  SusqueTianna  R.  R.  Go. ,  5  Lans.  25.  And 
an  additional  allowance,  when  the  rights  in  controversy  have  no 
money  value  is  erroneous.  lb. 

Where  the  complaint  in  the  action  alleges  that  the  defendant 
has  usurped  the  office  in  question,  and  that  the  relator  is  entitled 
to  it,  and  issue  is  taken  upon  both  allegations,  in  case  judgment 
is  given  against  the  defendant  ousting  him  from  the  office,  the 
people  and  relator,  plaintiffs,  are  the  prevailing  party,  and  as 
such  are  entitled-  to  costs,  although  thfe  judgment  also  determines 
that  the  relator  is  not  entitled  to  the  office.  People  v.  Olute,  52 
ISr.  Y.  (7  Sick.)  576. 

The  costs  are  regulated,  and  are  to  be  taxed,  as  in  other 
actions. 

A  judgment,  in  these  proceedings,  which  awards  costs  to  some 
of  the  defendants,  as  against  the  remaining  defendants  in  the 
same  action  is  erroneous  unless  the  award  is  necessary  to  the 
adjustment  of  their  rights  in  the  subject-matter  of  the  action. 
People  V.  Albany  &  BusqueTianna  R.  R.  Co.,  5  Lans.  25. 

Although  an  office  has  expired  when  judgment  comes  to  be 
pronounced,  yet  the  court  will  proceed  and  pronounce  judgment 
inasmuch  as  the  relators,  if  successful,  are  entitled  to  costs. 
People  V.  Loomis,  8  Wend.  396. 

It  seems  that  for  the  purpose  of  collecting  costs  and  a  fine,  an 
execution  is  proper  under  sections  428  and  432  of  the  Code,  but 
only  for  those  purposes.     People  v.  Conover,  6  Abb.  220. 

If  judgment  be  rendered  against  a  corporation,  or  against  per- 
sons claiming  to  be  a  corporation,  the  court  may  cause  the  costs 
therein  to  be  collected,  by  execution  against  the  persons  claiming 
to  be  a  corporation,  or  by  attachment  or  process  against  the 
directors  or  other  officers  of  such  corporation.  IST.  Y.  Code, 
§  443.  See,  2  R.  S.  585  (607),  §  50  ;  People  v.  Ballou,  12  Wend. 
277. 

Section  9.  Injunction  and  receiver.  When  judgment  is  ren- 
dered against  a  corporation,  the  court  is  endowed  with  the  same 
power  to  restrain  the  corporation,  to  appoint  a  receiver  of  its 
property  and  to  take  an  account  and  make  distribution  thereof 
among  its  creditors,  as  are  given  in  article  3,  title  4,  chapter  8, 
of  the  third  part  of  the  Revised  Statutes  ;  and  it  is  the  duty  of 
the  attorney-general,  immediately  after  the  rendition  of  such 
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judgment,  to  institute  proceedings  for  that  purpose.  N.  Y.  Code 
§  444  ;  2  R.  S.  467  (488). 

This  section  of  the  Code  is  intended  to  cover  the  case  where 
no  receiver  was  appointed  in  the  judgment  of  forfeiture.  It  cre- 
ates no  objection  to  the  rendering  of  complete  relief,  in  and  by 
the  judgment  itself.  People  v.  Northern  R.  R.  Co.,  53  Barb.  98  ; 
S.  0.  affirmed,  42  :^r.  Y.  (3  Hand),  217. 

A  receiver  cannot  be  appointed  until  judgment  in  the  action, 
{G-ilman  v.  Green  Point  Sugar  Co.,  4  La.ns.  482  ;  S.  0.  6  Barb.  9 ) ; 
except  in  cases  of  insolvency  {People  v.  WasMngton  Ice  Go. ,  18 
Abb.  382 ),  nor  can  one  be  appointed  ex  parte  before  a  defendant 
has  an  opportunity  to  be  heard  in  relation  to  his  rights,  unless  he 
is  out  of  the  jurisdiction  of  the  court  and  cannot  be  found,  or  it 
becomes  absolutely  necessary  for  the  court  to  interfere  before 
notice  given,  in  order  to  protect  the  property.  People  v.  Albany 
&  Susquehanna  R.  R.  Co.,  38  How.  228  ;  S.  C,  55  Barb.  344  ;  1 
Lans.  308  ;  7  Abb.  N.  S.  265. 

No  mere  creditor  of  a  corporation  can  have  a  receiver  appointed 
until  he  has  a  judgment  and  execution  returned  unsatisfied. 
People  V.  ErieR.  R.  Co.,  36  How.  129. 

For  further  citations  upon  this  subject,  both  from  reports  and 
from  statutes  and  for  the  manner  of  obtaining  the  appointment 
of  receiver  and  requisite  forms,  consult  ante  vol.  2,  p.  55,  78,  203. 

Section  10.  Filing  copy  of  judgment  roll.  Upon  the  rendi- 
tion of  the  judgment  against  a  corporation,  or  for  the  vacating 
or  annulling  of  letters  patent,  it  is  the  duty  of  the  attorney- 
general  to  cause  a  copy  of  the  judgment  roll  to  be  forthwith 
filed  in  the  office  of  the  secretary  of  state.  N.  Y.  Code,  §  445. 
See,  2  R.  S.  580  (601),  §  24. 

Section  11.  Entry  of  judgment  relating  to  letters  patent  in  the 
records  of  commissioners  of  land  office.  The  secretary  of  State 
shall  thereupon,  if  the  record  relates  to  letters  patent,  make  an 
entry  in  the  records  of  the  commissioners  of  the  land  office,  of 
the  substance  and  effect  of  such  judgment,  and  of  the  time  whfen 
the  record  thereof  was  docketed,  and  the  real  property  granted 
by  such  letters  patent  may  thereafter  be  disposed  of  by  such 
commissioners  in  the  same  manner  as  if  such  letters  patent  had 
never  been  issued.  N.  Y.  Code,  §  446.  See  2  R.  S.  580  (691), 
§25. 

Section  13.  Actions  for  forfeiture  of  property  to  the  people. 
Whenever,  by  the  provisions  of  law,  any  property,  real  or  per- 
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sonal,  shall  be  forfeited  to  the  people  of  this  State,  or  to  any 
ofRcer  for  their  use,  an  action  for  the  recovery  of  such  property, 
alleging  the  grounds  of  the  forfeiture,  may  be  brought  by  the 
proper  officer  in  the  supreme  court.     N".  Y.  Code,  §  447. 

Section  13.  Appeals.  The  aggrieved  party  may  bring  an  ap- 
peal as  in  other  actions. 

It  being  a  civil  action,  decisions  of  the  supreme  court  in  it  are 
to  be  reviewed  upon  the  principles  applicable  to  such  actions, 
and  not  by  those  which  prevail  in  criminal  proceedings.  People 
V.  CooTi,  8  N.  Y.  (4  Seld.)  67. 

An  appeal  from  a  judgment  of  ouster  cannot  operate  as  a  stay 
of  proceedings  on  an  application  to  compel  the  delivery  of  books 
and  papers.     Welch  v.  CooJc,  7  How.  282. 

An  appeal  to  the  general  term  from  a  judgment-  rendered  at  a 
special  term  is  a  waiver  of  all  irregularities  in  the  judgment, 
which  might  have  been  heard  at  special  term,  if  a  motion  had 
been  made  before  the  appeal  was  taken.  People  v.  Albany  and 
Susquehanna  P.  P.  Co.,  .39  How.  49 ;  S.  C,  8  Abb.  E".  S.  122;  2 
Lans.  459. 

An  appeal  lies  to  the  general  term  from  an  order  of  the  special 
term,  in  the  nature  of  an  interlocutory  decree,  directing  a  receiver 
in  the  action  to  surrender  the  property  in  his  possession  to 
another  receiver  or  to  a  party  to  the  action.  People  v.  Albany 
and  Susquehanna  P.  P.  Co.,  57  Barb.  204  ;  S.  C,  2  Lans.  459. 


CHAPTER  VII. 

SCIRE  FACIAS. 
ARTICLE  I. 

NATURE   AND    OBJECT   OE  THE   EEMBDT. 

Section  1.  Nature  of  the  remedy  under  Kevised  Statutes.    A 

soire  facias,  as  known  under  the  Revised  Statutes,  is  a  judicial 
writ,  founded  upon  som.e  record,  and  requiring  the  person  against 
whom  it  is  brought  to  show  cause  why  the  party  bringing  it 
should  not  have  advantage  of  such  record,  or  (in  case  of  a  scire 
facias  to  repeal  letters  patent),  why  the  record  should  not  be 
annulled  and  vacated.  See  2  R.  S.  578  (599,  600),  §§  12,  13 ;  2 
Burr.  Pr.  163.  A  scire  facias  is  by  some  authorities  called  a 
suit  or  action.  See  Murphy  v.  CocJiran,  1  HiU,  339  ;  Cameron 
V.  Young,  6  How.  372 ;  Co.  Litt.  290,  (5). 

It  was  a  remedy  given  by  statute  to  avoid  the  necessity  of  an 
action  of  debt  upon  the  judgment,  where  there  had  been  a  delay 
beyond  the  time  allowed  by  law  in  suing  out  execution.  Cam- 
eron V.  Young,  6  How.  372 ;  and  was  either  of  a  private  or  a 
public  nature .  As  a  private  remedy,  it  was  incidental  to  other 
actions,  being  founded  upon  matter  of  record  in  such  actions. 
It  would  lie,  1st.  To  have  execution,  or  for  some  other  purpose, 
as  between  the  original  parties.  2d.  To  have  execution  against 
bail,  who  had  become  liable  for  the  debt  of  their  principal.  3d. 
Upon  judgment  upon  the  introduction  of  new  parties,  either 
when  a  party  dies  after  interlocutory  judgment,  for  an  assess- 
ment and  judgment ;  or  to  have  execution  on  final  judgment 
when  new  parties  were  introduced  by  death,  marriage  or  other 
event.    2  Burr.  Pr.  163  ;  Alden  v.  QlarTc,  11  How.  209.  . 

As  a  public  remedy,  the  writ  would  lie  in  behalf  of  the  people 
of  the  State,  to  vacate  and  annul  letters  patent  obtained  by  means 
of  fraud  or  mistake,  or  which  had  become  forfeited.  2  R.  S. 
578  (599),  §  12.  It  would  also  lie  for  the  purpose  of  vacating 
and  annulling  an  act  of  incorporation,  passed  upon  a  fraudulent 
suggestion,  or  concealment  of  some  material  fact.  lb.,  §  13. 
Vol.  v.— 80 
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Under  the  Code  —  When  the  action  lies  —  To  vacate  letters  patent. 

Section  2.  Under  the  Code.  The  writ  of  scire  facias  has  been 
abolished  by  the  Code,  and  the  remedy  heretofore  obtainable  in 
that  form,  may  now  be  obtained  by  a  civil  action,  under  the  pro- 
visions of  the  Code.  See  Code,  §  428 ;  See,  also  Cameron  v. 
Toung,  6  How.  372  ;  Alden  v.  ClarJc,  11  id.  209. 

AETICLE  II. 

WHEN  THE   ACTION   LIES. 

Section  1.  To  vacate  letters  patent.  The  action  given  by  the 
Code,  in  lieu  of  the  former  writ  of  scire  facias,  will,  by  the 
express  provisions  of  that  instrument,  lie  to  vacate  letters  patent. 
Thus,  it  provides  that  "  an  action  may  be  brought  by  the  attor- 
ney-general in  the  name  of  the  people  of  this  State,  for  the 
purpose  of  vacating  or  annulling  letters  patent,  granted  by  the 
people  of  this  State,  in  the  following  cases  : 

1.  When  he  shall  have  reason  to  believe  that  such  letters 
patent  were  obtained  by  means  of  some  fraudulent  suggestion 
or  concealment  of  a  material  fact  made  by  the  person  to  whom 
the  same  were  issued  or  made,  or  with  his  consent  or  know- 
ledge ;  or, 

2.  When  he  shall  have  reason  to  believe  that  such  letters 
patent  were  issued  through  mistake,  or  in  ignorance  of  a  material 
fact ;  or, 

3.  When  he  shall  have  reason  to  believe  that  the  patentee,  or 
those  claiming  under  him  have  done  or  omitted  an  act  in  viola- 
tion of  the  terms  and  conditions  on  which  the  letters  patent  were 
granted,  or  have,  by  any  other  means,  forfeited  the  interest 
acquired  under  the  same."  Code,  §  433.  See  2  R.  S.  578 
(599),  §  12. 

These  provisions  are  applicable  only  to  letters  patent  granted 
by  the  people,  and  not  to  those  granted  by  the  king  of  Great 
Britain,  prior  to  the  revolution.  People  v.  Clarice,  10  Barb.  120  ; 
S.  C.  affirmed,  9  N.  Y.  (5  Seld.)  349. 

Section  2.  To  annul  acts  of  incorporation.  The  action  may 
also  be  brought .  by  the  attorney-general,  in  the  name  of  the 
people  of  the  State,  whenever  the  legislature  so  directs,  against  a 
corporation,  for  the  purpose  of  vacating  or  annulling  the  act  of 
incorporation,  or  an  act  renewing  its  corporate  existence,  on  the 
ground  that  sach  act  or   renewal  was  procured  upon  some 
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fraudulent  suggestion  or  concealment  of  a  material  fact  by  the 
persons'  incorporated,  or  by  some  of  them,  or  with  their  know- 
ledge and  consent.  Code,  §  429.  See  2  R.  S.  579  (600),  §  13  ; 
People  V.  Stephens,  52  N.  Y.  (7  Sick.)  306  ;  People  v.  Clark,  53 
Barb.  171 ;  People  v.  Lowher,  28  id.  65  ;  S.  C,  7  Abb.  158  ; 
People  V.  Mayor,  etc.,  of  New  TorTc,  10  id.  144;  S.  C,  32  Barb. 
35  ;  19  How.  155. 

So,  the  attorney-general  may  bring  the  action  in  the  name  of 
the  people,  on  leave  granted  by  the  supreme  court,  or  a  judge 
thereof,  for  the  purpose  of  vacating  the  charter,  or  annulling 
the  existence  of  a  corporation  other  than  municipal,  whenever 
such  corporation  shall  offend  against  any  of  the  provisions 
of  the  act  creating  it,  or  shall  have  violated  any  law,  and  forfeited 
its  charter  by  abuse  of  its  powers.  Code,  §  430  ;  See  People  v. 
Erie  Railway  Co.,  36  How.  129;  Smith  v.  Metropolitan  Gas- 
light Co.,  12  id.  187.  It  is  for  the  court  to  determine  as  to  the 
sufficiency  of  the  offense  to  work  a  forfeiture.  People  v.  Williams- 
burgh  TumpiTce  and  Bridge  Co.,  47  IST.  Y.  (2  Sick.)  586. 

The  action  must  be  brought  by  the  attorney-general  in  the 
name  of  the  people.  Smith  v.  Metropolitan  Oas-light  Co.,  12 
How.  187  ;  Belmont  v.  Erie  Railway  Co.,  52  Barb.  637 ;  Galway 
V.  U.  S.  Steam  Sugar  Refining  Co.,  36  id.  256.  And  it  is  held, 
that  such  an  action  cannot  be  maintained  against  a  corporation, 
by  a  stockholder,  to  effect  a  forfeiture  of  the  charter,  for  non-user 
within  a  year.  Oilman  v.  Oreenpoint  Sugar  Co.,  4  Lans.  482  ; 
S.  C,  61  Barb.  9. 

Leave  to  bring  the  action  may  be  granted  upon  the  application 
of  the  attorney-general,  and  the  court  or  judge  may,  at  discre- 
tion^ direct  notice  of  such  application  to  be  given  to  the  corpora- 
tion or  its  officers,  previous  to  granting  such  leave,  and  may  hear 
the  corporation  in  opposition  thereto.     Code,  §  431. 

Section  3.  To  revive  judgment.  Under  the  practice  prior  to 
the  Code,  if  a  plaintiff  died  after  final  judgment  in  his  favor,  but 
before  execution  issued,  no  execution  could  be  issued  on  the 
judgment  until  it  had  been  revived  by  writ  of  scire  facias  at 
the  suit  of  his  personal  representatives.  Thurston  v.  King,  1 
Abb.  126  ;  2  R.  S.  577  (598),  §  23  ;  Troup  v.  Wood,  4  Johns.  Ch. 
228,  247,  249  ;  Baldwin  v.  Hale,  17  Johns.  272  ;  Murphy  y.  Coch- 
ran, 1  Hill,  339. 

The  Code  substituted  an  action  for  this  purpose,  instead  of  the 
former  writ  of  scire  facias  ( §  428),  and  previous  to  the  amend- 
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ment  of  section  283  of  the  Code,  in  1866,  in  case  a  judgment 
creditor  died,  the  only  method  in  which  his  personal  representa- 
tives could  enforce  the  judgment  was  by  action.  Wheeler  v. 
Bakin,  12  How.  537;  Ireland  n.  LitcJifleld,  22  id.  178  ;  S.  C,  8 
Bosw.  634  ;  Sohuchardtv.  Remiers,  28  How.  514  ;  S.  C.,1  Daly, 
459  ;  Jay  v.  Martine,  2  Duer,  654  ;  Miller  v.  Rossman,  15  How. 
10  ;  Bellinger  v.  Ford,  21  Barb.  311 ;  Nims  v.  Sabine,  44  How. 
252 ;  Smith  v.  Britton,  45  id.  428.  Under  the  Code  as  amended 
in  the  above-named  year,  an  action  is  no  longer  necessary,  and 
a  less  expensive  and  more  summary  process  may  be  resorted  to. 
Leave  to  issue  execution  can  now  be  had  on  motion  after  notice 
to  the  adverse  party.  See  Code,  §§  283,  284  ;  Bank  of  Chicago 
V.  Yan  Brunt,  49  IST.  Y.  (4  Sick.)  160. 

Under  the  former  practice,  upon  the  death 'of  the  judgment 
debtor,  the  proper  parties  to  be  charged  by  the  execution  of  the 
judgment;  would  have  to  be  brought  in  by  scire  facias.  2  Burr. 
Pr.  165  ;  See  Wood  v.  Morehouse,  45  ]Sr.  Y.  (6  Hand)  868.  In 
our  present  practice  a  motion  is  substituted  for  the  former  remedy, 
and  a  motion  for  leave  to  issue  execution  iipon  the  judgment 
against  the  representatives  of  the  deceased,  is  one  of  proper 
character.  Code,  §  376 ;  Marine  Bank  of  Chicago  v.  Yan 
Brunt,  61  Barb.  361 ;  S.  C,  49  N.  Y.  (4  Sick.)  160.  See  Schu- 
chardt  V.  Remiers,  28  How.  514 ;  S.  C,  1  Daly,  459.  The  con- 
sent of  the  surrogate  in  accordance  with  the  statute  (Laws  of 
1850,  chapter  295),  is  an  additional  requisite  imposed,  before  exe- 
cution can  be  issued  against  the  estate  of  a  deceased  judgment 
debtor.  Alden  v.  Clark,  11  How.  209  ;  Frink  v.  Morrison,  13 
Abb.  80  ;  Wood  v.  Morehouse,  45  IST.  Y.  (6  Hand)  368.  It  would 
seem  to  be  immaterial  whether  the  application  to  the  surrogate 
precedes  or  follows  the  procedure  in  the  court  of  law,  or  whether 
they  proceed  pari  passu.  See  Marine  Bank  of  Chicago  v.  Yan 
Brunt,  49  N.  Y.  (4  Sick.)  160. 

As  to  change  of  parties  by  death,  see  ante.  Vol.  1,  p.  140. 

ARTICLE  III. 

PRACTICE   AKD   PKOCEEDINfiS   IK   THE   ACTION'. 

Section  1.  Parties  to  the  action.  When  the  action  is  brought 
to  vacate  letters  patent,  or  to  annul  acts  of  incorporation,  the 
action  is  brought  by  the  attorney-general  in  the  name  of  the 
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Summons  —  Pleadings  —  Trial  —  Judgment  —  Appeals  —  Costs. 

people  of  the  State.  Code,  §§  429,  433.  As  to  the  proper  parties 
where  the  proceedings  are  to  revive  judgments,  see  preceding 
article,  section  3. 

Executions  to  sell  real  estate  cannot  be  issued  after  the  death 
of  the  defendant  without  an  opportunity  for  heirs  and  terreten- 
ants  to  be  heard  ;  and  the  judgment  must  be  revived  against 
them.  Wood  v.  Morehouse,  45  N.  Y.  (6  Hand)  368.  And  see, 
generally,  Parties  to  Actions,  ante,  Vol.  1. 

Section  2.  Summons.  The  summons  may  be  in  the  usual  form 
of  a  summons  in  other  actions,  as  to  which  see,  ante  ,  Vol.  1,467. 

Section  3.  Pleadings.  The  complaint  in  stating  the  facts  con- 
stituting the  cause  of  action,  will  state  the  same  facts  substan- 
tially, which  were  formerly  stated  in  the  writ  of  scire  facias, 
varying,  of  course,  according  to  the  nature  of  the  object  of  it. 
The  same  rules  govern  as  in  ordinary  cases.  See,  Cameron  v. 
Young,  6  How.  372. 

The  defendant,  by  answer  can  make  any  defense  which  he  was 
allowed  to  make  by  plea  to  the  former  writ  of  scire  facias,  or 
the  declaration  contained  in  such  writ.  lb. 

Section  4.  Trial.  Proceedings  on  the  trial  will  be  conducted 
as  in  other  actions,  as  to  which  see,  generally,  ante.  Vol.  3^ 

Section  5.  Judgment.  The  judgment  in  effect  will  be  the  same 
as  under  the  former  practice,  and  the  lien  upon  land  will  be  pre- 
served. Cameron  v.  Young,  6  How.  372.  If  rendered  for  the 
plaintiff,  it  is  either  that  he  have  his  execution,  or  that  the 
damages  be  assessed  or  recovered,  as  the  case  may  be.  2  Burr. 
Pr.  171. 

Section  6.  Appeals.  An  appeal  may  be  taken  from  the  judg- 
ment, as  in  other  actions  and  governed  by  the  same  rules.  See, 
ante.  Appeals,  Vol.  4. 

Section  7.  Costs.  Where  the  action  is  prosecuted  in  good  faith, 
and  in  a  proper  case,  costs  follow  the  recovery  of  judgment. 
See,  2  R.  S.  613  (636),  §  3,  subd.  3  ;  Hoyt  v.  Blain,  12  Wend.  188. 


CHAPTER    VIII. 

AUDITA  QUERELA. 
ARTICLE  I. 

NATUEB   OF   THE   EBMBDY. 

Section  1.  Under  the  former  practice.  The  writ  of  audita 
querela  was  the  ancient  mode  of  obtaining  relief  against  judg- 
ments, either  by  a  party  to  the  record  upon  matter  which  he 
could  not  have  pleaded,  or  by  strangers.  Waddington  v. 
VredenbergJi,  2  John.  Gas.  227 ;  Wardell  v.  Eden,  id.  258  ; 
Kendall  v.  Hodgins,  1  Bosw.  659  ;  S.  C,  7  Abb.  309  ;  and  so 
late  as  1824,  it  was  said  to  be  neither  an  obsolete  nor  difficult  pro- 
ceeding in  the  English  practice.    B alter  v.  Ridgway,  2  Bing.  41. 

It  is  a  regular  suit  in  which  the  parties  appear  and  plead 
{Brooks  V.  Hunt,  17  Johns.  484),  and  in  which  damages  may  be 
recovered  if  execution  was  issued  improperly.  Brooke,  Abr. 
Damages,  38.  And  it  would  lie  where  an  execution  against  A 
had  been  taken  out  on  a  judgment  acknowledged  by  B  without 
authority,  in  A's  name,  (P.  N.  B.  233  ;  Ascue  v.  Fuljambe,  Cro. 
Eliz.  233)  ;  and  generally  for  any  matters  which  would  work  a 
discharge  occurring  after  judgment  entered.  Corhett  v.  Barnes, 
Cro.  Car.  443  ;  Pettit-  v.  Seaman,  2  Root  (Conn.),  178  ;  Com- 
monwealtJi  v.  Whitney,  10  Pick.  439  ;  Thatcher  v.  Gammon,  13 
Mass.  270.  So,  the  writ  would  lie  for  matters  occurring  before 
judgment  which  the  defendant  could  not  plead  through  want  of 
notice  or  through  collusion  or  fraud  of  the  plaintiff.  Johnson  v. 
Harvey,  4  Mass.  485  ;  Wardell  v.  Eden,  2  Johns.  Cas.  258. 

Section  2.  Under  the  Code.  The  Code  has  not  abolished  the 
remedy  by  writ  of  audita  querela  (see,  §  468  ;  Mallory  v.  Norton, 
21  Barb.  424,  435 ),  but  it  has  been  superseded  to  a  great  extent, 
if  not  entirely,  by  a  motion  to  vacate  the  judgment ;  upon 
which,  whenever  the  question  of  fact  is  not  clear,  an  issue  may 
be  directed.  Kendall  v.  Hodgins,  7  Abb.  309  ;  S.  C,  1  Bosw. 
659.  This  was  so,  even  under  the  former  practice,  Baker  v. 
Judges  of  Ulster,  4  Johns.  191 ;  though  in  Wardell  v.  Eden,  2 
Johns.  Cas.  258,  the  supreme  court  left  the  party  to  his  writ  of 


AUDITA  QUERELA.  639 

Under  the  Code. 

audita  querela,  in  a  case  of  a  disputed  fact ;  and  in  Broolcs  v. 
Hunt,  17  Johns.  484,  it  was  said  not  to  be  an  uncommon  thing 
to  refuse  the  relief  in  a  summary  way  on  motion,  and  to  put  the 
party  to  this  writ.  And,  doubtless,  this  may  still  be  done  in  a 
proper  case  under  the  Code.  See,  Burrows  v.  Miller,  2  Code  E.. 
101 ;  S.  C,  5  How.  51 ;  Mallory  v.  Norton,  21  Barb.  424,  435. 


CHAPTER  IX. 

CEEDITOE'S  BILL. 
ARTICLE  I. 

NATUKE   OJ'   THE   EBMBDY. 

Section  1.  In  general.  The  former  court  of  chancery  of  this 
State  had  jurisdiction  in  suits  brought  by  judgment  creditors  to 
enforce  the  collection  of  their  judgments,  after  having  exhausted 
their  remedy  at  law,  and  this  jurisdiction  was  expressly  declared, 
and  particularly  defined  by  the  Revised  Statutes,  2  R.  S.  174 
(180),  §  38,  39,  although  it  probably  may  have  existed  previously. 
See,  2  Barb.  Ch.  Pr.  147. 

The  object  and  intent  of  the  statutory  provision  on  the  subject 
was  to  establish  and  declare  the  important  principle,  that  the 
creditor,  after  the  remedy  against  the  tangible  property  of  the 
debtor  had  been  exhausted  by  the  return  of  an  execution  unsatis- 
fied, might  come  into  the  court  of  chancery  for  the  purpose  of 
obtaining  a  discovery  and  payment  out  of  property  of  the  debtor 
which  could  not  be  otherwise  reached.  Gleason  v.  Gage,  7  Paige, 
121.  And  it  was  therefore  the  duty  of  the  court  to  extend  the 
remedy  to  every  case  coming  clearly  within  the  spirit  and  intent 
of  the  statutory  provisions*  lb.  See,  Hadden  v.  Spader,  20 
Johns.  554.  By  these  provisions  the  creditor  was  afforded  a  most 
searching  and  efficacious  remedy  by  which  to  reach  the  debtor' s 
property  not  otherwise  available,  and  to  apply  it  to  the  payment 
of  his  debt. 

Section  2.  Kemedy  under  the  Code.  The  former  action  by 
creditor' s  bill,  under  the  provisions  of  the  Revised  Statutes,  is 
still  in  force,  and  may  be  resorted  to  after  execution  returned 
unsatisfied,  in  whole  or  in  part.  The  Code  has  repealed  only 
that  portion  of  the  statute  provisions  which  relate  to  obtaining  a 
discovery.  Catlin  v.  BougMy,  12  How.  457  ;  Hammond  v.  Hud- 
son River  Iron  and  Machine  Company,  20  Barb.  878  ;  S.  C,  11 
How.  29 ;  Bollard  v.  Taylor,  1  Jones  &  Sp.  496 ;  See,  also,  ante, 
Vol.  1,  49,  and  cases  there  cited. 

Under  the  present  practice,  however,  it  is  neither  necessary  or 
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advisable,  in  ordinary  cases,  to  commence  an  action  of  this  nature 
against  the  judgment  debtor  alone  ;  that  is,  where  no  fraudulent 
assignment  or  other  incumbrance  intervenes.  In  the  absence  of 
any  thing  of  this  kind,  in  all  cases  where  an  order  can  be  served, 
the  proceedings  against  the  judgment  creditor  should  be  the 
summary  proceedings  prescribed  by  the  Code.  §  292  ;  Taylor  v. 
Persse,  15  How.  417. 

Through  these  proceedings,  the  plaintiff  may  obtain  all  that 
he  could  get  under  the  former  creditor's  bill,  namely, — a  full 
discovery  and  examination,  and  also  the  remedy  of  an  injunction 
and  receiver.  lb.  ^ee  Carter  y.  Ularke,TRoh.43;  Dollard  v.  Tay- 
lor, 1  Jones  &  Sp.  496  ;  Hammond  v.  Hudson  River  Iron  and 
Machine  Co.,  20  Barb:  378  ;  S.  C,  11  How.  26  ;  ante.  Vol.  1,  49, 
216.  In  treating,  therefore,  of  the  action  under  the  Code  in  the 
nature  of  the  former  creditor' s  bill,  what  follows  Will  be  confined 
principally  to  cases  where  the  property  has  been  fraudulently 
assigned,  and  the  fraudulent  assignee  or  some  person  other  than 
the  debtor,  has  possession  or  control  of  the  property,  and  is  made 
a  party  to  the  action. 

An  action  to  set  aside  a  fraudulent  conveyance  may  be 
maintained  by  a  creditor  without  judgment,  who  is  otherwise 
remediless ;  as  in  the  case  of  a  woman  having  an  unsatisfied 
order  for  alimony.  Kamp  v.  Kamp,  46  How.  143.  See  Chau- 
tauqua County  BanTc  v.  White,  6  N.  Y.  (2  Seld.)  236,  252  ;  Mc- 
Cartney V.  Bostwick,  32  N.  Y.  (5  Tiff.)  53 ;  Loomis  v.  Tifft,  16 
Barb.  541. 


ARTICLE  II . 

WHEN"  THE  ACTIOlf   LIES. 

Section  1.  When  the  right  of  action  depends  upon  the  return  of 
an  execution  unsatisfied.  The  cases  in  which  the  right  of  action 
depends  upon  the  return  of  an  execution  unsatisfied  are,  where 
it  is  sought  to  reach  the  judgment  debtor's  equitable  property, 
choses  in  action,  etc.,  which  cannot  be  reached  by  execution,  a^d 
the  proceeding  is  then  purely  under  the  statute.  2  R.  S.  174  (180), 

§§  38,  39. 

As  an  essential  condition  to  the  right  of  action  in  such  cases, 
the  remedy  at  law  u-pon  the  judgment,  must  be  exhausted  by  the 
issuing  of  execution  and  its  return  unsatisfied,  and  this  was  so 
Vol.  v.  — 81 
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before,  as  well  as  under  the  Eevised  Statutes.  McElwain  v. 
Willis,  9  Wend.  548 ;  S.  C,  3  Paige,  605  ;  Crippen  v.  Hudson, 
13  K  Y.  (3  Kern.)  161,  165  ;  Reubens  v.  Joel,  id.  488.  And  the 
rule  has  remained  unchanged  by  the  Code.  Crippen  v.  Hudson, 
13  N".  Y.  (3  Kern.)  161,  165  ;  M.  and  T.  Bank  of  Jersey  City  v. 
IfaUn,  51  id.  (6  Sick.)  519,  522  ;  Parshall  v.  Tillou,  13  How.  7; 
Payne  v.  Bheldon,  63  Barb.  169  ;  Eeversing  S.  C.  below,  43  How. 
1.  And  see  WetraoreN.  Truslow,  51  N.  Y.  (6  Sick.)  338  ;  ante. 
Vol.  1,  49,  216. 

Section  2.  When  the  right  of  action  does  not  depend  on  the 
return  of  an  execution.  In  another  class  of  cases,  the  judg- 
ment creditor  may  institute  the  action  without  the  return  of  an 
execution  unsatisfied.  They  are  those  in  which  the  property  is 
in  its  own  nature  subject  to  sale  upon  execution,  and  the  creditor 
has  obtained  judgment  and  issued  execution,  and  thus  acquired 
a  specific  lien  upon  the  property  in  question,  but  is  prevented 
from  obtaining  satisfaction  of  his  debt  by  some  fraudulent  or 
inequitable  obstruction  or  embarrassment.  Crippen  v.  Hudson, 
13  N.  Y.  (3  Kern.)  161  ;  M.  and  T.  Bank  of  Jersey  City  v.  Dakin, 
5]  N.  Y.  (6  Sick.)  519.  In  these  cases  the  aid  of  the  court  is 
invoked  to  remove  the  incumbrances,  that  the  process  at  law  may 
be  effectually  enforced.    lb.  ;  McElwain  v.  Willis,  9  Wend.  548. 

To  entitle  the  party  to  this  aid  it  is  incumbent  on  him  to  show 
that  the  property  sought  to  be  reached  has  been  made  subject  to 
the  lien  of  his  judgment,  and  that  there  is  some  necessity  for 
asking  the  aid  of  the  peculiar  powers  of  a  court  of  equity.  So 
far  as  real  estate  is  concerned,,  the  lien  is  effected  by  docketing 
the  judgment  in  the  county  where  the  lands  are  situated  ;  as  to 
goods  and  chattels,  by  issuing  execution  to  the  sheriff  of  the 
county  where  the  property  is  situated,  and  levying  on  the  same. 
Crippen  v.  Hudson,  13  N.  Y.  (3  Kern.)  161 ;  McElwain  v.  Willis, 
9  Wend.  548  ;  Reubens  v.  Joel,  13  N".  Y.  (3  Kern.)  488  ;  Parshall 
V.  Tillou,  13  How.  7  ;  Payne  v.  Sheldon,  63  Barb.  169.  The  lien 
being  thus  placed  upon  the  property,  the  creditor  is  in  a  situ- 
ation to  ask  relief,  if  there  .be  an  existing  necessity.  lb.  The 
return  of  an  execution  unsatisfied  is  unnecessary,  and  would 
indeed  be  fatal  to  the  relief  sought.  M.  and  T.  Bank  of  Jersey 
City  v.  Bakin,  51  N.  Y.  (6  Sick.)  519. 

Instead  of  pursuing  the  course  above  described^  in  case  of  a 
fraudulent  trust,  where  a  creditor  shows  a  lien  or  quasi  lien  upon 
real  or  personal  property,  the  court  may  direct  a  sale  by  a  referee 
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and  compel  the  debtor  arid  trustee  to  unite  in  a  conveyance  to 
the  purchaser,  or  it  may  order  an  assignment  to  a  receiver  to  the 
end  that  the  property  may  be  disposed  of  under  the  special 
instructions  of  the  court.  Chautauqua  County  Banlc  v.  White, 
6  N.  Y.  (2  Seld.)  252  ;  Dawley  v.  Brown,  107.  See,  Jaclison  v. 
Edwards,  7  Paige,  386,  404  ;  Edmeston  v.  Lyde,  1  id.  637 ;  The 
Bank  of  United  States  v.  Housman,  6  id.  526. 

In  the  class  of  cases  under  consideration  in  this  section,  the 
creditor  on  establishing  Ms  lien,  or  quasi  lien  on  the  property,  is 
entitled  to  relief,  though  he  may  have  a  remedy  by  execution. 
Skinner  v.  Stuart,  13  Abb.  442 ;  S.  C.  reversed,  15  Abb.  442 ; 
Greenwood  v.  Brodhead,  8  Barb.  593  ;  Payne  v.  Sheldon,  63  Barb. 
169  ;  ClarTiSon  v.  Be  Peyster,  3  Paige'  320  ;  Grippen  v.  Hudson, 
13  N.  Y.  (3  Kern.)  161.  But  a  simple  contract  creditor  cannot 
maintain  the  action.  Such  a  creditor  does  not  possess  the  same 
right  to  invoke  the  extraordinary  power  of  %  court  of  equity 
which  is  possessed  by  a  judgment  creditor,  and  he  cannot  main- 
tain an  action  against  the  debtor  and  his  fraudulent  assignee  to 
restrain  the  latter  from  disposing  of  the  assigned  property  and  to 
have  the  assignment  declared  void  and  the  debt  paid.  Eeuhens 
V.  Joel,  13  N.  Y.  (3  Kern.)  488 ;  Bayaud  v.  Fellows,  28  Barb.. 
451 ;  Cropsey  v.  McKinney,  30  Barb.  47  ;  Bownes  v.  Weld,  3  Daly, 
253  ;  Dunlevy  v.  Tallmadge,  32  JN.  Y.  (5  Tiff.)  457. 

Where  it  is  sought  to  enforce  a  justice's  judgment,  the  action 
will  not  lie  on  a  mere  execution  issued  by  the  justice  and 
returned  unsatisfied.  In  such  case  the  judgment  must  be 
docketed  in  the  county  clerk's  office,  and  a  lien  obtained  on  real 
property,  if  the  party  wishes  to  enforce  the  judgment  against 
such  property  fraudulently  assigned  or  encumbered  ;  or  an  exe- 
cution must  be. returned  unsatisfied,  if  he  wishes  to  proceed 
against  the  debtor' s  equitable  property.  Crippen  v.  Hudson,  13 
N.  Y.  (3  Kern.)  161 ;  Bix  v.  Briggs,  9  Paige,  595.  It  seems  that 
a  judgment  creditor,  after  instituting  proceedings  supplementary 
to  execution,  against  his  debtor,  may  abandon  such  proceedings 
and  commence  an  action  in  his  own  name,  instead  of  proceeding 
in  the  name  of  a  receiver  appointed  under  Section  299  of  the 
Code.    Bennett  v.  McGuire,  58  Barb.  625  ;  S.  C,  5  Lans.  183. 
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ARTICLE  III. 

PARTIES. 

Section.  1.  Plaintiffs.  Under  the  former  practice  an  ordinary 
creditor's  suit  was  broiiglit  either  by  a  judgment  creditor  in  his 
own  name,  and  for  his  own  benefit ;  or,  he  might  join  with  other 
creditors  standing  in  the  same  situation  with  himself ;  or,  he 
might  bring  the  suit  in  behalf  of  himself  and  all  others,  being 
judgment  creditors,  whose  executions  had  been  returned  unsat- 
isfied, and  who  might  choose  to  come  in  and  contribute  to  the 
expenses  of  the  suit.  Edmeston  v.  Lyde,  1  Paige,  637 ;  Lentilhon 
V.  Moffat,  1  Edw.  451  ;  Wakeman  v.  Orover,  4  Paige,  23.  This 
rule  has  remained  unchanged  by  the  Code,  and  the  creditor  may 
now  commence  the  action  for  his  own  benefit,  or  in  behalf  of 
himself  and  all  others  in  the  same  situation,  who  may  choose  to 
come  in  and  contribute  to  the  expenses.  Brownsoh  v.  Gifford, 
8  How.  389,  895  ;  HabicMv.  PemSerton,  4  Sandf.  657  ;  Hammond 
V.  Hudson  River  Iron  and  Machine  Co.,  20  Barb.  378. 

In  some  cases,  however,  an  action  cannot  be  maintained  in  the 
name  of  the  judgment  creditor  alone,  but  must  be  for  himself 
and  for  the  benefit  of  all  other  creditors  who  may  come  in,  etc. 
This  rule  applies  where,  by  statute  or  otherwise,  no  preference 
can  be  given,  but  the  fund  is  applicable  to  all  creditors  ^ro  ra^a/ 
as  in  cases  of  proceedings  against  insolvent  manufacturing  com- 
panies, or  other  insolvent  corporations.  Hammond  v.  Hudson 
River  Iron  and  MacMne  Co.,  20  Barb.  378.  See,  Oreene  v. 
Breck,  32  Barb.  73  ;  Innes  v.  Lansing,  7 Paige,  583 ;  WhitewrigM 
V.  Stimpson,  2  Barb.  379. 

When  the  assignee  of  a  debt  has  exhausted  his  remedy  against 
the  debtor  by  the  return  of  an  execution  unsatisfied,  the  assignor 
having  paid  the  debt,  may  maintain  the  action  against  the  debtor, 
{Ray  V.  Lawrence,  8  Dana,  78)  ;  or,  when  the  plaintiff  in  a  judg- 
ment, after  execution  thereon  returned  unsatisfied,  assigns  the 
judgment,  the  assignee  may  institute  the  action  in  his  own  name, 
without  taking  out  a  new  execution.  Gleason  v.  Gage,  7  Paige, 
121. 

Different  judgment  creditors  may  unite  as  plaintiffs  to  set  aside 
fraudulent  impediments,  and  have  the  estate  of  their  common 
debtor  distributed  among  them  according  to  the  priority  of  their 
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liens,  or  ratably  as  the  case  may  be.  BrinkerTioff  y .  Brown,  6 
Johns.  Ch.  139.    See,  Reed  v.  Stryker,  12  Abb.  47. 

One  of  several  co-sureties,  against  whom  judgment  has  been 
rendered,  having  paid  the  whole  amount  of  the  judgment,  may, 
after  issuing  execution  on  the  judgment  against  the  other  sureties 
for  their  proportion  of  the  debt,  and  the  same  being  returned 
unsatisfied,  maintain,  in  his  own  name,  a  creditor's  bill  against 
them  to  obtain  satisfaction  of  their  proportion  of  the  judgment 
out  of  their  equitable  interests  and  choses  in  action  not  tangible 
by  execution  at  law.  And  he  need  not  make  the  judgment 
creditor  a  party.     Cuyler  v.  EnswortTi,  6  Paige,  32. 

A  surety  who  is  entitled  to  be  subrogated  to  the  rights  and 
remedies  of  the  creditor  against  the  principal  debtor,  may,  if  he 
does  not  actually  discharge  the  debt,  make  a  valid  agreement 
with  the  creditor  that  the  latter  shall  proceed  by  a  creditor' s  suit, 
against  the  principal  debtor,  to  collect  the  debt  from  him,  and 
thereby  relieve  the  surety,  though  the  arrangement  is  such  that 
the  creditor's  suit  is  substantially  for  the  benefit  of  the  surety, 
and  for  his  indemnity.    Spieglemyer  v.  Crawford,  6  Paige,  254. 

Section  2.  Defendants.  It  is  the  general  rule  that  all  the  par- 
ties against  whom  the  judgttient  was  recovered  should  be  made 
defendants  in  a  creditor's  suit.  Child  y.  Brace,  4  Paige,  309; 
Commercial  Bank  of  Lake  Erie  v.  Meach,  1  Paige,  449  ;  Beii- 
nett  V.  McGuire,  58  Barb.  625  ;  S.  C,  5  Lans.  183.  It  is  not  nec- 
essary, however,  to  make  one  a  party  defendant  who  is  insolvent 
and  wholly  destitute  of  property,  or  who  is  out  of  the  jurisdic- 
tion of  the  court,  or  a  mere  surety  for  the  other  defendants  ;  but 
such  fact  should  be  stated  in  the  complaint,  otherwise  the  defend- 
ant may  demur  for  want  of  parties.  Child  v.  Brace,  4  Paige, 
309  ;  Van  Cleef  v.  Sickles,  5  Paige,  505.  Even  where  one  joint 
debtor  has  not  been  served  with  process  at  law,  it  is  proper 
to  make  him  a  party  defendant  in  the  creditor' s  action ;  for, 
although  his  separate  property  cannot  be  reached  directly,  yet 
his  co-defendants,  if  compelled  to  pay  the  debt,  may  claim  con- 
tribution. Meld  V.  Eunt,  23  How.  80;  S.  C,  14  Abb.  133  ;  2 
Barb.  Ch.  Pr.  155.  But  see  Meld  v.  Hunt,  24  How.  463  ;  S.  C, 
15  Abb.  434. 

The  doctrine  was  held  in  chancery  that  where  the  debtor  still 
retained  the  legal  or  equitable  interest  in  the  property,  it  was 
unnecessary  to  make  the  assignee  a  party.  Edmeston  v.  Lyde^ 
1  Paige,  637.    But  where  property  has  been  fraudulently  assigned 
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by  the  debtor,  so  that  he  has  no  legal  or  equitable  rights  as 
against  the  assignee,  it  will  be  necessary  to  make  the  assignee  a 
party,  to  enable  the  court  to  reach  the  property  in  his  hands, 
lb. ;  Hammond  v.  Hudson  River  Iron  and  MacMne  Co.,  20 
Barb.  378  ;  see  Bennett  v.  McOuire,  58  Barb.  625  ;  S.  C,  5  Lans. 
183.  Thus,  if  the  plaintiff  seeks,  in  a  judgment  creditor's  suit, 
to  reach  the  moneys  due  on  a  mortgage,  which  he  alleges  to  have 
been  fraudulently  assigned  by  the  debtor,  the  assignee  of  the 
mortgage  must  be  made  a  party,  even  though  he  resides  out  of 
the  state.     Gray  v.  ScJiencJc,  4  N.  Y.  (4  Comst.)  460. 

So  it  the  debtor  has  conveyed  different  portions  of  his  prop- 
erty to  different  persons,  in  fraud  of  his  creditors,  all  the  grantees 
may  be  joined  in  one  suit  with  the  grantor  {Fellows  v.  Fellows, 
4  Cow.  682)  ;  and  two  or  more  persons  holding  the  property  of 
the  judgment  debtor  under  different  conveyances,  or  becoming 
indebted  to  him  at  different  times,  or  for  distinct  sums,  may  be 
joined  with  him  as  defendants  in  such  a  suit.  Boyd  v.  Hoyt,  5 
Paige,  65,  77. 

Where  property  is  held  by  trustees,  in  trust  for  the  judgment 
debtor,  not  only  are  the  trustees  necessary  parties,  but  in  order 
to  reach  the  equitable  interest  of  the  judgment  debtor  in  the 
fund,  he  also  must  be  made  a  party.  Vanderpool  v.  Van  YaTk- 
eriburgh,  6  N.  Y.  (2  Seld.)  190. 

If  the  property  of  the  debtor  is  in  the  actual  possession  or 
under  the  control  of  his  wife,  under  circumstances  which  render 
it  impossible  to  reach  and  obtain  possession  of  it  in  an  action 
commenced  against  the  husband  alone,  suit  should  be  brought 
against  the  wife  and  husband  jointly,  in  order  to  obtain  a  judg- 
ment that  will  reach  the  property  in  her  hands,  and  compel  her 
to  deliver  it  up  in  satisfaction  of  her  husband's  debts.  Copous  v. 
Kauffman,  8  Paige,  583.  Cases  where  the  wife  claims  to  be  the 
owner  of  the  husband's  property,  are  of  frequent  occurrence 
under  our  recent  statutes  providing  for  the  holding  of  separate 
property  by  married  women  ;  and  in  all  such  cases,  both  hus- 
band and  wife  are  clearly  necessary  parties,  in  order,  not  only  to 
reach  such  property,  but  to  determine  their  claim  and  right 
thereto.     See,  2  Van  Sant.  Eq.  Pr.  136. 

If  there  has  been  a  fraudulent  assignment,  made  for  the  beneiit 
of  creditors,  and  a  judgment  creditor  acting  in  hostility  to  it, 
seeks  to  set  aside  such  assignment,  it  is  not  necessary  to  make 
all  the  creditors  whose  claims  are  provided  for  in  the  assignment, 
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parties  defendant.  The  assignees,  in  such  case,  represent  all 
the  creditors  interested  in  the  trust.  Bank  of  North  America  v. 
Suydan,  1  Code  R.  N.  S.  325s  S.  C,  6  How.  379  ;  Wakeman 
V.  Orover,  4  Paige,  23  ;  S.  C,  affirmed,  11  Wend.  187.  It  would 
be  otherwise,  however,  if  the  action  was  to  establish,  and  carry 
the  assignment  into  eflfect.  In  such  case  the  other  creditors  men- 
tioned in  the  assignment  should  be  made  parties,  or  the  action 
should  be  brought  in  behalf  of  the  plaintiff,  and  all  others, 
similarly  situated,  who  may  choose  to  come  in  and  contribute. 
lb. 

Where  several  judgment  creditors,  claiming  under  different 
judgments  against  the  same  debtor,  join  in  a  suit  to  set  aside 
various  liens,  by  judgments  and  by  assignment,  on  the  debtor's 
property,  for  fraud,  and  to  have  the  property  applied  to  the  pay- 
ment of  the  plaintiff' s  debts,  they  may  unite  as  defendants,  with 
the  judgment  debtor,  all  persons  having  liens  or  conveyances  by 
which  they  claim  different  portions  of  the  debtor' s  property ; 
notwithstanding  such  persons  received  the  property  in  separate 
and  distinct  parcels,  and  at  different  times,  and  each  claims  to 
hold  the  portion  in  his  hands  by  virtue  of  a  separate  lien  or  con- 
veyance. Morton  v.  Weil,  11  Abb.  421  ;  S.  C,  33  Barb.  130.  In 
such  a  case,  the  cause  of  action  is  the  fraud  of  the  debtor  in  dis- 
posing of  his  property ;  and  there  is  but  one  cause  of  action, 
although  the  defendants  hold  the  property  of  the  debtor  in  sepa- 
rate parcels,  in  which  there  is  no  joint  interest.  They  all  hold  by 
the  same  title,  and  are  all  affected  by  the  same  taint.  lb.  ;  and 
see,  Newbould  v.  Warrin,  14  Abb.  80  ;  Wade  v.  Rusher,  4  Bosw. 
537 ;  Beed  v.  Stryker,  12  Abb.  47 ;  Skinner  v.  Stuart,  13  Abb. 
442  ;  but  see,  S.  C,  reversed,  39  Barb.  206  ;  24  How.  489 ;  15 
Abb.  391. 

A  debtor  to  the  judgment  debtor  is  a  proper  though  not  neces- 
sary party  defendant  in  a  creditor's  suit.  He  may  be  made  such 
party  for  the  purpose  of  compelling  him  to  pay  to  the  plaintiff 
the  debt  which  he  owes  to  the  judgment  debtor  ;  and  he  is,  in 
general,  entitled  to  his  costs  out  of  the  fund  recovered.  Stafford 
V.  Mott,  8  Paige,  100, 

A  judgment  creditor  of  a  foreign  corporation,  after  an  execu- 
tion has  been  returned  unsatisfied,  may  bring  a  creditor's  suit 
against  an  individual  having  property  of  the  corporation  in  his 
possession,  in  this  State,  to  reach  such  property  and  subject  it 
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to  the  payment  of  the  judgment.     Bartletl  v.  Drew,  60  Barb. 
648  ;  S.  C,  4  Lans.  444. 

Section  3.  New  parties.  Where  the  complaint  is  made  on 
behalf  of  the  creditor  who  is  plaintiff,  and  all  others  who  may 
come  in  and  contribute  to  the  expenses  of  the  suit,  such  other 
creditors  are  allowed  to  come  in  at  any  time  and  prove  their 
claims  before  the  fund  is  actually  distributed  and  paid  out,  upon 
their  showing  a  sufficient  excuse  for  not  coming  in  before  final 
judgment  for  distribution,  and  upon  such  terms  as  may  be 
proper.  Wilder  v.  Keeler,  3  Paige,  164 ;  Kerr  v.  Blodgetf,  48 
N.  Y.  (3  Sick.)  62. 

ARTICLE  IT. 

PEACTICE  ANB    PKOCBEDINGS   IIT   THE   ACTIOIf. 

Section  1.  Action,  how  commenced.  An  action  in  the  nature 
of  a  creditor  s  suit  is  not  an  action  on  the  judgment.  Though  it 
assumes  the  form  of  an  action,  it  is  really  a  proceeding  to  carry 
out  an  existing  judgment,  and  to  aid  the  process  issued  upon 
it;  hence,  it  is  not  within  the  meaning  of  the  prohibition 
contained  in  the  71st  section  of  the  Code,  and  an  application 
for  leave  to  commence  the  action  is  unnecessary.  Gatlin  v. 
DougMy,  12  How.  457,  460 ;  DunTiam,  v.  Nicholson,  2  Sandf. 
636  ;  QuiclcY.  Keeler,  2  id.  231.     See,  ante,  7ol.  1,  192,  C. 

The  proceedings  on  the  commencement  of  the  action  are  in  no 
respect  different  from  those  in  other  equitable  actions  and  the 
same  rules  apply.  See,  Rogers  v.  Hern,  2  Code  R.  79 ;  Catlin 
Y.  Doughty,  12  How.  457.  In  some  cases  a  notice  of  lis  pendens 
should  be  filed  under  the  provisions  of  section  132  of  the  Code, 
at  the  commencement  of  the  action,  as  a  constructive  notice  to 
purchasers,  in  the  manner  pointed  out.  Ante,  Vol.  1,  494.  This 
is  the  proper  course  where  the  action  is  against  the  debtor  and 
his  fraudulent  assignee  or  grantee  of  real  estate,  to  remove  the 
fraudulent  incumbrance  and  obtain  payment  of  the  debt,  either 
\)y>  means  of  the  enforcement  of  the  legal  process,  or  by  assign- 
ment to  a  receiver,  etc.    See,  Code,  §  132.    . 

Section  2.  Pleadings.  Under  the  former  practice  it  was  always 
necessary  that  the  creditor's  bill  should  show  affirmatively  that 
an  honest  attempt  had  been  made  to  collect  the  debt  by  the  issu- 
ing and  return  of  an  execution  against  the  judgment  debtor,  and 
where  there  were  several  defendants  jointly  liable  thereon,  that 
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such  effort  had  been  made  and  such  remedy  exhausted  against 
all  the  judgment  debtors  before  jurisdiction  would  be  entertained 
in  chancery.  See  Reed  v.  Wheaton,  7  Paige,  663;  Child  v. 
Bruce,  4  id.  309.  This  requirement  has  in  no  respect  been 
changed  or  modified  by  the  practice  under  the  Code  ;  and  it  is 
still  just  as  necessary  as  ever  to  exhaust  the  legal  remedy  before 
equitable  relief  can  be  sought.  Dunlevy  v.  Tallmadge,  29  How. 
397 ;  S.  C,  32  N.  Y.  (5  Tiff.)  457  ;  Crippen  v.  Hudson,  13  N.  Y. 
(3  Kern.)  161 ;  Voorhees  v.  Howard,  4  Keyes,  371.  Hence,  like 
the  former  creditor's  bill,  the  complaint  in  this  action  should 
begin  with  stating  the  recovery  of  the  jiidgment  on  which  the 
action  is  founded,  describing  it  by  stating  the  name  of  the  court 
and  the  partfes,  the  date  of  the  entry  and  docketing,  and  the 
amount  thereof.  In  case  the  judgment  has  been  assigned,  such 
assignment  and  the  date  thereof  should  be  alleged,  but  the  con- 
sideration of  the  assignment  need  not  be  stated.  See  Gleason  v. 
Oage,  7  Paige,  121.  If  the  action  is  under  the  statute  to  reach 
equitable  interest,  etc.,  the  complaint  should  also  disclose  on  its 
face  the  fact  that  execution  has  issued  to  the  county  where  the 
defendant  resides  {Hope  v.  BrinckerTioff,  3  Edw.  Ch.  445  ;  Cooper 
V.  Clason,  1  Code  R.,  N.  S.,  347  ;  Campbell  v.  Foster,  16  How. 
275),  or,  if  a  non-resident,  or  cannot  be  found,  to  the  county 
where  the  judgment  roll  is  filed,  and  where  the  debtor  last 
resided.  lb..  Reed  v.  Wheaton,  7  Paige,  663  ;  Voorhees  v.  How- 
ard, 4  Keyes,  371,  383  ;  Payne  v.  Sheldon,  63  Barb.  169.  And 
it  should  aver  that  such  execution  has  been  returned  unsatisfied 
in  whole  or  in  part.  Beardsley  Scythe  Co.  v.  Foster,  36  N.  Y. 
(9  Tiff.)  561  ;  S.  C,  34  How.  97;  3  Trans.  App.  215  ;  Dunlevy 
V.  Tallmadge,  29  How.  397  ;  S.  C.  32  N.  Y.  (5  Tiff.)  -457.  And 
this  averment  cannot  be  supplied  by  an  allegation  of  total  want 
of  property.  Beardsley  Scythe  Co.  v.  Foster,  36  N.  Y.  (9  Tiff.) 
561  ;  S.  C,  34  How.  97;  3  Trans.  App.  215.  The  complaint 
need  not  aver  that  the  judgment  has  been  docketed  in  the  county 
where  the  defendant  resides,  unless  it  appears  upon  the  face  of 
the  complaint  that  he  has  real  estate  there.  Millard  v.  Shaw,  4 
How.  137. 

Where  the  action  is  instituted  against  the  debtor  and  his 
fraudulent  assignee,  for  the  purpose  of  removing  an  impediment 
or  obstruction  to  the  enforcement  of  the  claim  by  the  ordinary 
.process  of  execution,  the  complaint  should  state  the  facts  show- 
ing that  the  plaintiff  has  acquired  a  lien,  or  quasi  lien,  on  the 
Vol.  V.  —82. 
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property  souglit  to  be  reached,  giving  a  description  .of  it,  either 
by  docketing  the  judgment  in  the  county  where  the  lands  lie, 
or,  in  case  of  personal  property,  by  the  issuing  of  an  execution. 
Payne  v.  Sheldon,  63  Barb.  169  ;  Crippen  v.  Hudson,  13  IST.  Y. 
(8  Kern.)  161  ;  Eeubens  v.  Joel,  18  N.-Y.  (8  Kern.)  488 ;  Par  shall 
V.  Tillon,  13  How.  7. 

The  former  creditor' s  bill  was  required  by  the  rules  in  chan- 
cery to  contain  the  allegations  that  it  was  not  preferred  and 
prosecuted  by  collusion,  for  the  purpose  of  protecting  the  prop- 
erty and  effects  of  the  debtor  against  the  claims  of  other  creditors; 
and  that  the  defendant  had  equitable  interests  or  property  to  the 
value  of  $100  or  more.  McElwain  v.  Willis,  3  Paige,  505.  But 
these  averments,  it  is  held,  are  no  longer  necessary,  and  it  is  suf- 
ficient if  the  plaintiff  comply  with  the  Code,  and  also  set  forth 
all  that  by  the  Revised  Statutes  was  made  requisite  to  the  filing 
up  of  a  creditor' s  bill.  Hammond  v.  Hudson  Riner  Iron  and 
Machine  Co.,  20  Barb.  878,  386 ;  QuicJc  v.  Keeler,  2  Sandf.  281 ; 
Dunham  v.  Nicholson,  id.  636 ;  Mallory  v.  Norton,  21  Barb. 
424, 436  ;  Batter  son  v.  Ferguson,  1  id.  490.  And  see  Sarsjield  v. 
Yan  Vaughner,  15  Abb.  65  ;  S.  C,  38  Barb.  444  ;  Marsh  v.  Ben- 
son, 34  N.  Y.  (7  Tiff.)  858. 

Where  one  of  the  judgment  debtors,  on  account  of  his  insol- 
vency, is  not  made  a  party  to  the  action,  the  fact  that  he  is  thus 
destitute  of  property  must  be  distinctly  averred  in  the  complaint, 
or  the  defendants  may  demur  for  want  of  parties.  Yan  Oleef  v. 
SicJcles,  5  Paige,  505. 

The  allegations  required  in  the  former  creditor' s  bill,  looking 
to  a  discovery  by  means  of  the  answer  (see.  2  R.  S.  174  [180],  §§ 
38,  89),  are  not  now  necessary  or  proper  ;  but  the  statements  in 
the  complaint  must  be  positive,  and  set  forth  as  other  allegations 
of  fact,  as  to  the  defendant's  interest  in  property  or  his  interest 
in  property  in  the  hands  of  another  defendant.  Catlin  v. 
Doughty,  12  How.  457.  If  a  fraudulent  assignment  or  transfer, 
or  other  fraudulent  encumbrance  be  set  forth,  the  facts  which 
are  claimed  as  constituting  the  fraud  should  be  stated ;  and  it  is 
not  sufficient  merely  to  allege  that  it  is  fraudulent.  Hammond 
v.  Hudson  Riner  Iron  and  Machine  Co.,  20  Barb.  378.  Inde- 
pendent of  any  claim  such  assignee  or  other  third  persons  might 
set  up  as  owners  of  the  property  sought  to  be  reached  by  the 
action,  if  they  are  charged  by  clear,  distinct  and  specific  allega- 
tions in  the  complaint,  with  fraudulent  and  unlawful  acts,  and 
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with  efforts  to  Mnder  and  delay  the  creditors  in  the  collection  of 
their  debt,  it  is  enough  to  render  them  proper  parties  to  the 
action.  lb.  See  Hug  gins  v.  King,  3  Barb.  616 ;  Matsell  v. 
Flanagan,  2  Abb.  N.  S.  459. 

No  judgment  can  be  rendered  in  favor  of  a  complainant  on 
grounds  not  stated  in  his  complaint,  and,  if  fraud  be  not  alleged 
in  the  pleadings,  no  proof  of  it  can  properly  be  received.  Some 
Exchange  Bank  v.  Eames,  1  Keyes,  588 ;  Doyle  v.  Mulren,  1 
Sweeny,  517;  S.  C,  7  Abb.  N.  S.  263;  Bailey  v.  Ryder,  10  IST. 
Y.  (6  Seld.)  363.  Thus,  where  a  creditor's  bill  charged  certain 
defendants  with  holding  lands  in  trust  for  tJie  judgment  deMor, 
who  had  advanced  the  purchase  money  and  procured  the  title  to 
be  taken  in  their  names,  and  it  appeared  by  the  proofs  that  the 
lands  were  held  in  trust  for  t7ie  children  of  the  judgment  debtor, 
such  children  being  also  parties,  it  was  held,  that  under  the  alle- 
gations of  the  bill  the  lands  could  not  be  reached  by  the  credi- 
tor.   Bailey  v.  Ryder,  10  IST.  Y.  (6  Seld.)  363. 

The  complaint  should  not  ask  for  a  discovery,  but  the  prayer 
should  be,  that  the  equitable  property  of  the  defendant  be 
applied  to  the  payment  of  the  plaintiff's  debt,  that  a  receiver  be 
appointed,  and  for  an  injunction  if  necessary  ;  or,  if  there  be  a 
fraudulent  assignment  or  incumbrance,  that  the  same  be  set 
aside  or  removed,  adding  the  further  prayer  that  the  court  may 
appoint  a  receiver  and  direct  an  assignment  of  such  property,  to 
him,  and  a  sale  thereof,  and  the  application  of  so  much  of  the 
proceeds  as  may  be  necessary  to  the  payment  of  the  plaintiff's 
debt  and  costs.  Grippen  v.  Hudson,  13  IST.  Y.  (3  Kern.)  161 ;  2 
Van  Sant.  Eq.  Pr.  143  ;  Payne  v.  Sheldon,  63  Barb.  169  ;  S.  C. 
below,  43  How.  1. 

The  provisions  of  the  Code,  section  156,  have  doubtless  abro- 
gated the' rule  requiring  the  former  creditor's  bill  to  be  sworn  to. 
See  Sizer  v.  Miller,  9  Paige,  605  ;  QuicJc  v.  Keeler,  2  Sandf.  231 ; 
Hammond  v.  Hudson  Rfoer  Iron  &  Machine  Co.,  20  Barb.  386  ; 
and  it  is  optional  with  the  plaintiff  to  verify  the  complaint  or 
not,  as  he  may  deem  proper.  Code,  §  156.  As  in  other  equity 
cases  the  defendant  may  put  in  a  demurrer  and  thus  form  an 
issue  of  law  ;  or  an  answer  forming  an  issue  of  fact,  both  triable 
by  the  court.  If  he  has  property  liable  to  execution  that  fact 
may  be  set  up  in  the  answer,  and  if  established  by  proof,  he 
will  be  entitled  to  a  dismissal  of  the  complaint.  Millard  v. 
Shaw,  4  How.  138. 
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Section  3.  Injunction.  In  an  ordinary  creditor' s  snit,  after  an 
execution  tias  been  issued  and  returned  unsatisfied,  the  plaintiff 
is  entitled  to  an  injunction  order  in  the  first  instance,  to  prevent 
the  defendant  from  disposing  of  his  property.  Candler  v. 
Pettit,  1  Paige,  168  ;  Bloodgood  v.  ClarTc,  4  id.  574.  It  is  usual 
to  obtain  this  injunction  at  the  commencement  of  the  suit,  and 
in  the  form  of  an  order  to  show  cause  why  the  defendant  should 
not  be  enjoined  ;  application  for  it  being  made  either  at  cham- 
bers or  in  court.  It  may  contain  a  clause  that  in  the  meantime, 
and  until  the  return  day  or  further  order  of  the  court,  the  de- 
fendant be  restrained  from  disposing  of  the  property.     See  lb. 

This  order  to  show  cause  is  said  to  be  equivalent  to  a  notice 
of  motion  ;  and  if  the  defendant  does  not  appear,  or,  appearing, 
does  not  show  sufiicient  cause  to  the  contrary,  the  order  becomes 
absolute,  and  the  defendants,  or  any  of  them,  will  be  enjoined 
by  order  of  the  court,  and  restrained  from  selling,  transferring, 
or  otherwise  disposing  of  the  property  and  equitable  rights  which 
he  may  have,  or  which  are  under  his  control,  and  can  be  reached 
in  the  suit.     lb.  ;  2  Van  Sant.  Eq.  Pr.  144. 

Where  the  defendant  fails  to  appear,  and  thereby  suffers  de- 
fault, application  for  an  injunction  against  him,  may  be  made 
ex  parte,  and  without  any  notice  to  him.  Austin  v.  Figueira,  7 
Paige,  56. 

Any  interference  by  the  debtor,  with  the  property,  is  regarded 
as  a  violation  of  the  ir^junction  ;  but  such  injunction  will  not 
prevent  another  judgment  creditor  from  levying  upon  the  prop- 
erty, nor  will  it  prevent  the  debtor  from  confessing  a  judgment 
in  favor  of  another  bona  fide  creditor,  unless  a  special  clause  be 
inserted  for  the  purpose.  Lansing  v.  Easton,  7  Paige  364.  See, 
Davenport  v.  Kelly,  42  IST.  Y.  (3  Hand),  193,  199  ;  Smith  v.  New 
TorTc  Consolidated  Stage  Co.  28  How.  277 ;  S.  C.  18  Abb.  419. 
See  also,  ante,  Vol.  2,  50.  For  proper  forms,  see  ante,  Vol.  2, 
pages  86,  88,  105. 

Section  4-.  Eeceiver.  When  an  injunction  has  been  issued  in 
a  creditor's  suit,  it  is  the  duty  of  the  plaintiff  to  move  for  the 
appointment  of  a  receiver  (5Zoo(^p'ooc?  V.  GlarTc,^  Paige,  574),  and 
if.  he  neglects  to  do  so,  the  court  will  dissolve  the  injunction  so 
far  as  to  permit  the  defendant  to  collect  the  debts  and  dispose  of 
the  property  himself.     Osiorn  v.  Heyer,  2  Paige,  342. 

Where  the  suit  is,  however,  merely  to  reach  equitable  assets 
or  interests,  it  is  seldom  necessary  to  move  for  a  receiver  until 
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the  expiration  of  the  time  to  answer ;  at  which  time,  if  the  defen- 
dant makes  default,  the  application  for  the  relief  demanded,  and 
for  the  appointment  of -a  receiver,  may  be  brought  on  at  the  same 
time.  2  Yan  Sant.  Eq.  Pr.  145.  If  the  suit  be  brought  against 
the  debtor  and  his  fraudulent  assignee,  the  plaintiff  should  move 
promptly  for  the  appointment  of  a  receiver,  and  without  waiting 
for  an  answer,  so  as  to  vest  the  title  to  the  property  in  such  re- 
ceiver, and  then  protect  it  from  any  intervening  levy  or  lien, 
Ban^  of  Monroe  v.  SchermerTiorn,  1  Clarke,  214. 

As  it  regards  the  practice  on  the  application  for  a  receiver,  the 
mode  of  his  appointment,  his  powers  and  duties,  etc.,  see  arUe, 
Vol.  2,  222  to  271.     Proper  forms  are  also  there  given. 

Section  5.  Examination  of  judgment  debtor  and  witnesses. 
The  practice  on  the  examination  of  the  judgment  debtor  and 
witnesses  is  the  same  as  in  supplementary  proceedings — as  to 
which  see  ante,  Vol.  4. 

Section  6.  Assignment  and  delivery  of  property  to  receiver. 
See  this  head  fully  discussed  in  treating  of  supplementary  pro- 
ceedings, ante,  Vol.  4. 

Section  1.  Trial.  In  case  an  issue  of  fact  is  joined,  it  is 
brought  on  for  trial  as  in  other  cases,  as  to  which  see  ante,  Vol. 
3,  215.     And  so  as  to  an  issue  of  law.     See  id.  227. 

Section  8.  Judgment.  The  procedure  to  obtain  judgment,  as 
well  as  the  form  and  substance  of  the  judgment,  will  depend 
upon  the  nature  of  the  suit.  In  the  creditor's  suit  proper,  which 
is  brought  to  reach  merely  equitable  rights  and  choses  in  action, 
a  receiver  is  always  appointed,  and  usually  before  final  judg- 
ment ;  and  it  is  in  the  option  of  the  plaintiff  after  such  appoint- 
ment to  delay  moving  for  judgment  iintil  the  receiver  shall  have 
an  opportunity  of  collecting  in  the  equitable  interests  and  choses 
in  action,  and  of  realizing  their  value  in  money.  A  suflacient 
sum  having  been  so  collected,  the  plaintiff  may  move  for  judg- 
ment, which  will  be  simply  that  the  receiver,  out  of  the  funds  in 
his  hands,  pay  the  amount  of  the  plaintiff's  debt,  interest,  and 
costs ;  and,  in  case  there  be  no  other  parties  similarly  situated 
claiming  an  interest  in  the.fund,  that  the  receiver  account  with 
and  transfer  to  the  debtor  the  residue  thereof,  deducting  his  law- 
ful commissions.     2  Van  Sant.  Eq.  Pr.  157. 

If  the  action  be  by  the  creditor,  on  his  own  behalf,  and  for  all 
others  similarly  situated,  the  judgment  should  then  be  that  the 
residue,  after  payment  of  plaintiff's  debt,  be  brought  into  court, 
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subject  to  the  further  order  of  the  court.  Any  creditor  may 
thereupon,  on  petition  to  the  court,  come  in  under  the  judgment, 
and,  on  proving  his  debt,  obtain  an  order  for  its  payment.  Wil- 
der V.  Keeler,  3  Paige,  164;  Kerr  v.  Blodgett,  48  N.  Y.  (3 
Sick.)  62. 

The  plaintiff  may,  however,  if  he  thinks  proper,  move  for 
judgment  at  once,  accompanied  with  motion  for  a  receiver,  in- 
stead of  pursuing  the  course  above  described.  If  he  does  so  the 
receiver  will  be  appointed  by  the  court,  in  and  by  the  final  judg- 
ment, and  to  carry  it  into  effect.  Code,  §  244,  sub.  2,  3.  The 
judgment  in  such  case  may  direct  the  receiver  to  sell  the  debts, 
equitable  rights,  and  choses  in  action  of  the  debtor,  and  apply 
the  proceeds,  or  so  much  as  may  be  necessary,  to  the  payment 
of  the  plaintiff' s  debt  and  costs  ;  and  such  sale  will  be  valid,  and 
will  give  the  purchaser  a  good  title,  both  at  law  and  in  equity, 
relating  back  to  the  time  of  commencing  the  suit.  Edmeston  v. 
Lyde,  1  Paige,  637.     See  Dawley  v.  Brown,  65  Barb.  107. 

Where  tjie  suit  is  brought  against  the  debtor  and  his  fraudulent 
assignee  of  personal  property,  the  same  course  may  be  adopted. 
If  such  property  has  been  converted  into  money,  by  the  receiver, 
the  judgment  may  direct  him  to  pay  the  debt ;  or  if  it  has  not 
been  so  converted  into  money,  the  judgment  may  direct  the 
receiver  to  sell  the  property  and  apply  the  proceeds,  etc.  If, 
however,  the  assignee  has  never  had  the  possession  or  control  of 
the  goods,  the  creditor  cannot  have  a  judgment  against  him  for 
their  value  ;  nor,  if  the  purchase  money  has  been  paid,  can  he 
recover  from  him  the  price.  Nicholson  v.  Leavitt,  4  Sandf.  252 ; 
S.  C,  9  N.  Y.  Leg.  Obs.  105.  But  where  notes  have  been  given 
for  the  property,  by  the  assignee  to  the  fraudulent  vendor,  in 
such  case  the  court  may  adjudge  that  the  assignee  pay  the 
amount  of  the  notes  on  the  plaintiff's  judgment.  Burtus  v. 
Tisdall,  4  Barb.  571.  See,  ClarTc  v.  Brockway,  3  Keyes,  13  ;  S. 
C,  1  Abb.  Ct.  App.  351. 

So,  where  it  is  sought  to  reach  real  estate  fraudulently  con- 
veyed, or  otherwise  fraudulently  encumbered,  if  a  receiver  has 
been  appointed  pending  the  action,  and  an  assignment  made  to 
him,  the  judgment,  after  declaring  the  assignment  or  conveyance 
void,  may  direct  the  receiver  to  sell  such  rea,l  estate  and  apply 
the  proceeds  in  satisfaction  of  the  plaintiff  *fe  judgment.  And 
this  is  so,  notwithstanding  the  debtor  has  suflBcient  personal 
property  to  pay  the  amount  due  the  plaintiff,  if  there  be  credi- 
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tors  similarly  situated,  or  having  similar  judgments,  and  the 
judgment  under  which  the  sale  is  made  directs  the  proceeds  to 
be  applied  toward  the  payment  of  all.  Cliautauque  County 
Banlc  V.  White,  6  N.  Y.  (2  Seld.)  236.  See,  Payne  v.  Sheldon^ 
63  Barb.  169^ 

If  the  plaintiff  prefer  such  a  course,  he  may,  either  in  case  of 
tangible  personal  property  or-real  estate,  simply  have  a  judg- 
ment, declaring  void  the  fraudulent  conveyance  or  other  encum- 
brance, without  directing  a  sale  by  a  receiver  or  referee ;  and 
may  thereupon  proceed  to  enforce  his  judgment  by  execution. 
2  Van  Sant.  Eq.  Pr.  158.  See,  Orr  v.  Qilmore,  7  Lans.  345.  The 
appointment  of  a  receiver,  in  such  case,  would,  of  course,  be 
unasked  for,  and  would  be  unnecessary. 

Section  9.  Proceedings  on  default.  These  proceedings  are  the 
same,  substantially,  as  in  otlier  cases.  See,  generally,  judgment 
by  default,  ante,  Vol.  3,  638. 

Section  10.  Tender  of  debt  and  costs.  The  defendant  at  any 
time  before  a  judgment  rendered  for  the  benefit  of  the  plaintiff 
and  other  creditors,  is  entitled  to  the  dismissal  of  the  complaint, 
upon  paying  what  is  due  to  the  complainant,  with  interest  and 
costs.     Innes  v.  Lansing,  7  Paige,  583. 

This  object  may  be  effected  by  a  tender  on  the  part  of  the  defend- 
ant of  the  amount  of  principal  and  interest,  with  an  offer  to  have 
the  costs  adjusted  and  to  pay  the  same.  Should  the  plaintiff 
refuse,  the  defendant,  on  affidavit  of  the  facts  and  on  paying  the 
money  into  court,  may  apply  to  the  court  on  notice,  for  an  order 
dismissing  the  complaint.  On  this  application,  the  court  will 
grant  the  order,  directing  the  adjustment  and  taxation  of  the 
costs,  if  rec[uisite,  and  will  also  direct 'the  complaint  to  be  dis- 
missed on  the  payment  thereof  to  the  plaintiff.  2  Van  Sant.  Eq. 
Pr.  155. 

Section  11.  Discontinuance.  At  any  time  before  judgment,  a 
creditor,  who  has  commenced  the  action  in  behalf  of  himself  and 
all  others  who  may  come  in  and  contribute,  may,  without  the 
assent  of  such  other  creditors,  discontinue  the  action.  Innes  v. 
Lansing,  7  Paige,  583 ;  Wood  v.  Westall,  1  Younge,  805.  But 
after  judgment  he  cannot  do  so.  Handford  v.  Storie,  2  Sim.  & 
Stu.  196. 

Section  12.  What  property  may  Ibe  applied  in  satisfaction  of 
debts.  By  the  former  creditor's  bill,  every  species  of  property 
belonging  to  the  debtor,  might  be  reached  and,  applied  to  the 
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satisfaction  of  his  debts ;  and  his  debts,  choses  in  action,  and 
other  equitable  rights  might  be  assigned  or  sold  under  the  decree 
of  the  court  for  that  purpose.  Edmeston  v.  Lyde,  1  Paige,  637  ; 
2  Barb.  Ch.  Pr.  138.  The  complainant,  however,  could  reach 
only  the  property  belonging  to  the  defendant  at  the-  commence- 
ment of  the  suit,  or  the  proceeds  of  the  property  and  effects  in 
which  he  then  had  an  interest,  and  if  he  wished  to  reach  after- 
acquired  property,  it  was  necessary  for  him  to  file  a  supple- 
mental bill.    lb.     Browning  v.  Bettis,  8  Paige,  568. 

He  could  not  reach  the  salary  or  compensation  which  was  to 
become  due  to  the  defendant  at  a  future  time,  for  services 
uncompleted  at  the  time  of  filing  the  bill,  in  a  case  where  the 
defendant  would  have  no  legal  or  equitable  right  to  demand 
payment  for  the  services  already  performed,  if  he  should  there- 
after neglect  to  complete  the  unperformed  services.  Browning 
V.  Bettis,  8  Paige,  569.  So,  unearned  salary  or  perquisites  of  an 
office  could  not  be  reached  in  a  creditor's  suit,  but  only  so 
much  thereof  as  was  due  at  the  time  of  filing  the  bill ;  and  the 
after  accruing  salaiy  or  perquisites,  though  at  a  fixed  rate,  were 
considered  in  the,  light  of  subsequent  earnings,  which  the  debtor 
was  not  prevented  from  applying  to  his  own  use  and  support. 
lb.  McCoun  V.  Dorsheimer,  1  Clarke,  144.  See  Ireland  v. 
Smith,  1  Barb.  419;  S.  C,  3  How.  244;  Hudson  v.  Plets,  11 
Paige,  180.  But  where  all  the  services,  to  entitle  the  defendant 
to  his  salary  or  compensation  had  been  rendered  at  the  time  of 
filing  the  creditor's  bill,  such  salary  or  compensation  might  be 
reached,  although  it  had  not  become  actually  payable  when  the 
bill  was  filed.  Browning  v.  Bettis,  8  Paige,  568 ;  2  Barb.  Ch. 
Pr.  154.  See  Thompson  v.  Nixon,  3  Edw.  Ch.  457 ;  Smith  v. 
,  4  id.  653. 

These  rules  established  under  the  former  practice  are  in  the 
main  still  applicable,  and  are  recognized  in  the  present  practice 
in  supplementary  proceedings.  See  Potter  v.  Low,  16  How. 
549  ;  S.  C,  7  N".  Y.  Leg.  Obs.  184 ;  OerreganiY.  Wheelwright,  3 
Abb.  N.  S.  264.  A  right  of  action  for  an  injury  to  the  personal 
property  of  the  judgment  debtor,  whereby  the  property  to 
which  the  creditor  was  entitled  to  resort  for  the  payment  of  his 
debt  is  destroyed  or  diminished  in  value,  is  such  a  thing  in 
action  as  may  properly  be  reached  in  a  creditor' s  suit.  Hudson 
v.  Plets,  11  Paige,  180  ;  S.  C,  7  N.  Y.  Leg.  Obs.  120 ;  and  so  of 
a  right  of  action  founded  on  contract  to  recover  damages  which 
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will  be  the  subject  of  computation  only.  lb. ;  Ten  Broeck  v.  Sloo, 

3  Abb.  234 ;  S.  C,  13  How.  28.  But  a  mere  right  of  action  for  a 
personal  tort,  as  for  assault  and  battery,  slander,  etc.,  cannot  be 
so  reached.  lb. 

Property  of  the  judgment  debtor  exempt  by  statute  from  levy 
and  sale  on  execution,  cannot  be  reached  in  a  creditor's  suit 
(See  Hudson  v.  Plets,  11  Paige,  180  ;  Andreios  v.  Rowan,  ,28 
How.  126;  Tillotson  v.  WolcoU,  48  JS.  Y.  (3  Sick.),  88;  Cooney 
V.  Qooney,  65  Barb.  524 ),  and  receivers  appointed  in  supplemen- 
tary proceedings  must  refrain  from  taking  or  interfering  with 
this  class  of  property,  and  if  they  do  take  it,  it  is  at  their  peril ; 
and  the  absence  of  a  clause  in  the  order  of  appointment,  ex- 
cepting this  class  of  property  from  their  receivership,  or  limit- 
ing their  powers,  will  not  protect  nor  relieve  them  from  respon- 
sibility and  liability  for  the  seizure  of  it.  Finnin  v.  Malloy,  1 
Jones  &  Sp.  382 ;  See  ante,  Vol.  4,  supplementary  proceed- 
ings, 127. 

In  a  suit  of  this  kind  the  plaintiff  may  reach  the  defendant' s 
interest  in  the  effects  of  a  copartnership,  after  the  payment  of 
the  partnership  debts  and  satisfying  all  prior  equities  in  favor 
of  his  co-partners.  Eager  v.  Price,  2  Paige,  383.  And  where 
advances  are  made  and  responsibilities  assumed  by  one 
!  to   aid    another   to   carry   on    business,    without   any    benefit 

or  advantage  to  accrue  .  to  the  party  making  the  advances, 
but  under  an  agreement  that  he  should,  as  security  for  such 
advances,  have  the  control  and  disposition  of  the  property  thus 
acquired,  such  property,  while  in  possession  of  the  party  to 
whom  aid  is  thus  given,  is  liable  in  a  creditor's  suit  against  him. 
Taylor  v.  PerMns,  26  Wend.  125.  See  McOlune  v.  Qain,2 
Keyes,  203  ;  S.  C,  3  Abb.  Ct.  App.  76. 

A  right  of  dower  before  assignment  is  a  chose  in  action,  within 
the  meaning  of  the  statute,  and  may  be  reached  in  a  creditor's 
suit.     Stewart  v.  McMartin,  5  Barb.  438  ;  TompUns  v.  Fonda, 

4  Paige,  448.  And  the  interest  of  a  vendee  who  has  paid  for  the 
land,  or  other  equitable  interest  in  a  contract  for  the  purchase 
of  land  may  also  be  reached.  Watson  v.  Le  Row,  6  Barb.  481  ; 
EllswortTi  V.  Cuyler,  9  Paige,  418  ;  1  R.-  S.  744  (696),  §  4.  And  a 
judgment  creditor  who  prosecutes  such  suit  is  entitled  to  satis- 
faction out  of  his  debtor's  equitable  estate,  in  preference  to  a 

I  subsequent  bona  fide  assignee  of  the  debtor.    Lynch  v.  Utica 

Ins.  Co.,  18  Wend.  236. 
Vol.  V— 83. 
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A  legacy  bequeathed  absolutely  to  the  legatee  may  be  reached, 
even  where  the  will  declares  that  it  shall  not  be  liable  for  his 
debts.  Hallett  v.  Thompson,  5  Paige,  583.  And  so  may  an 
interest  as  next  of  kin  in  the  personal  estate  of  a  decedent.  Mc- 
ArtTiur  v.  Hoysradt,  11  Paige,  495.  But  the  contingent  right 
which  a  person  has  in  the  estate  of  another,  arising  from  the 
chance  that  he  may  be  entitled  to  a  share  in  such  estate,  as  one 
of  the  next  of  kin  of  the  owner  thereof,  should  he  outlive  him, 
is  only  a  bare  possibility,  unaccompanied  by  any  interest  dur- 
ing the  life  of  such  owner  ;  and  it  cannot  be  reached  in  a  credi- 
tor's suit.     Smith  v.  Kearney,  2  Barb.  Ch.  538. 

The  interest  of  a  beneficiary  in  a  trust  fund,  created  by  a  per- 
son other  than  the  debtor,  cannot  be  reached.  Locke  v.  Mahhett, 
2  Keyes,  457 ;  S.  C,  3  Abb.  Ct.  Ap.  68  ;  Campbell  v.  Foster,  16 
How.  275;  S.  C,  35  N.  Y.  (8  Tiff.)  361;  DeOraw  v.  Clason,  11 
Paige,  136  ;  Hallett  v.  Thompson,  5  Paige,  583;  2  R.  S.  174  (180), 
§  38.  But  this  rule  is  held  to  be  applicable  only  to  cases  where 
such  interest  is  inalienable.  Hallett  v.  Thompson,  5  Paige,  583 ; 
Begraw  v.  Ol,ason,  11  Paige,  136.  And  while  the  fund  itself  can- 
not be  so  applied,  yet,  where  it  is  in  trust  to  pay  the  income  for 
the  support  and  maintenance  of  the  debtor,  or  the  debtor  and 
his  family,  the  surplus  beyond  what  is  necessary  for  these  pur- 
poses may  be  reached,  after  such  interest  or  income  has  become 
due.  Stewart  v.  McMartin,  5  Barb.  438;  Rider  v.  Mason,  4 
Sandf.  Ch.  351.  See  Campbell  v.  Foster,  35  N.  Y.  (8  Tiff.)  361, 
373 ;  Locke  v.  Mabbett,  3  Abb.  Ct.  Ap.  68  ;  S.  C,  2  Keyes,  457 ; 
OraffY.  Bonnett,  31  N.  Y.  (4  Tiff.)  9  ;  S.  C,  3  Abb.  Ct.  Ap.  72. 
But  the  creditor  in  such  suit  acquires  no  lien  upon  future  income. 
Campbell  v.  Foster,  16  How.  275  ;  L  Amour eux  v.  Van  Rensse- 
laer, 1  Barb.  Ch.  34. 

In  determining  the  amount  necessary  for  the  support  of  the 
debtor  and  his  family,  it  is  proper  to  take  into  consideration  that 
he  was  brought  up  in  idle  and  improvident  habits  ;  and  the  fact 
that  the  judgment  was  for  necessaries  can  have  no  weight  upon 
the  question.  Sillick  v.  Mason,  2  Barb.  Ch.  79.  And  though 
the  debtor  might,  by  his  labor,  diminish  the  amount  necessary 
for  his  support,  yet  such  sum  as  would  be  sufficient  to  support 
him  is  beyond  the  creditor's  reach.    Clufe  ,iV.  Bool,  8  Paige,  83. 

Where  a  testator,  with  a  view  to  provide  for  the  support  of  a 
son  and  his  family,  devised  and  bequeathed  his  real  and  personal 
estate  to  his  executor  and  directed  him  to  sell  it  and  invest  the 
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proceeds,  and  gave  the  use  and  income  thereof  to  the  son  for  life, 
and  the  principal  over  to  others  on  his  decease  ;  it  was  held,  in  a 
creditor's  suit  to  reach  the  son's  interest,  that  a  valid  trust  was 
created,  and  that  such  interest  couM  not  be  reached  unless  there 
was  a  surplus  beyond  the  support  of  himself  and  family. 
BramTiall  v.  Ferris,  14  IS.  Y.  (4  Kern.)  41. 

A  bequest  of  personal  property  to  a  number  of  trustees  and 
the  survivor  of  them,  in  trust  to  keep  the  same  invested  and 
apply  the  interest  or  income  to  the  use  of  one  of  the  trustees, 
creates  a  validtrust.  The  income  in  such  case  and  the  manner 
of  its  application  is  controlled  and  directed  not  by  the  benefici- 
ary, but  by  the  majority  of  the  trustees  ;  and  it  cannot  therefore 
be  reached  by  a  judgment  creditor  of  the  cestui  que  trust,  and 
■  appropriated  to  the  payment  of  his  debt,  at  least,  until  by  the 
death  of  his  co-trustees,  it  comes  ander  his  control.  Wetmore  v. 
Truslow,  51  N.  Y.  (6  Sick.)  338. 

The  surplus  arising  upon  a  trust  for  the  benefit  of  a  debtor 
created  by  a  third  person,  cannot  be  reached  by  an  action  com- 
menced before  such  surplus  has  actually  accumulated.  Hann  v. 
Van  YoorUs,  15  Abb.  N.  S.  79.  See  Campbell  v.  Foster,  35  N.Y. 
(8  Tiff.)  861 ;.  S.  C,  16  How.  275. 

'  Thus,  it  is  only  the  surplus  beyond  the  sum  necessary  for  the 
education  and  support  of  the  cestui  que  trust,  after  it  is  ascer- 
tained that  it  is  not  wanted  and  has  not  been  applied  to  his  sup- 
port as  it  became  due,  that  is  liable  to  the  claims  of  his  creditors. 
Hann  v.  Yan  VoorMs,  15  Abb.  N.  S.  79. 

Section  13.  Priority  of  liens,  etc.  Under  the  former  practice 
in  chancery  the  complainant,  by  the  filing  of  a  creditor's  bill, 
thereby  obtained  a  lien  upon  the  equitable  property  which  the 
judgment  debtor  had  at  the  time  of  such  filing,  provided  it  was 
promptly  followed  up  by  the  service  of  process.  See  2  Barb. 
Ch.  157,  158. 

This  lien  was  created,  not  by  the  return  of  an  execution 
unsatisfied,  but  by  the  filing  of  the  bill  after  the  execution 
had  been  so  returned ;  and  a  creditor  filing  the  second  bill, 
though  his  execution  had  been  first  returned,  had  the  second 
lien.  Walceman  v.  Orover,  4  Paige,  23  ;  S.  0.  affirmed,  11  Wend. 
187 ;  Edmeston,  v.  Lyde,  1  Paige,  637.  If  after  the  filing  of  a 
creditor's  bill  the  debtor  made  an  assignment  of  his  property, 
the  assignee  took  it  subject  to  the  equitable  lien  of  the  com- 
plainant ;  such  filing  being  a  constructive  notice  of  lis  pendens. 
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Scudder  v.  Van  Amburgh,  4  Edw.  29  ;  Utica  Ins.  Go.  v.  Power,  3 
Paige,  365.  And  the  assignee  or  purchaser  could  not  hold  the 
property  against  the  receiver.  Weed  v.  Smull,  3  Sandf.  Ch.  273  ; 
Storm  V.  Waddell,  2  id.  494  ;  S.  C,  3  JST.  Y.  Leg.  Obs.  367. 

The  lien  created  by  the  filing  of  a  creditor's  bill  was,  however, 
confined  to  the  choses  in  action  and  equitable  interests  of  the 
debtor  only,  and  did  not  attach  upon  his  personal  property,  tangi- 
ble by  execution.  Albany  City  Bank  v.  Schermerhorn,  1  Clarke 
297. 

Where  the  bill  was  filed  to  reach  property  of  the  latter  descrip- 
ti-on,  fraudulently  assigned  or  otherwise  fraudulently  encum- 
bered, the  lien  could  be  acquired  only  by  the  actual  vesting  of  the 
property  in  a  receiver,  which,  in  case  of  personal  property,  was 
held  to  be  accomplished  by  the  mere  appointment  of  the  receiver, 
and  filing  his  security,  without  any  formal  assignment.  Storm  v. 
Waddell,  2  Sandf.  Ch.  494  ;  Albany  City  Bank  v.  Schermerhorn,  1 
Clarke,  297 ;  Wilson  v.  Allen,  6  Barb.  542 ;  Mann  v.  Pentz,  2 
Sandf.  Ch.  257,  and  in  case  of  real  property  by  its  assignment  to 
a  receiver.  Ghautauque  Co.  Bank  v.  Risley,  19]Sr.  Y.  (5  Smith), 
369. 

The  general  principles  above  stated  still  govern  in  present  prac- 
tice (See,  Brown  v.  Nichols,  9  Abb.  JST.  S.  1 ;  S.  C.,  42  N.  Y. 
(3  Hand)  26;  Lynch  v.  Johnson,  46  Barb,  m;  S.  C,  48  IST.  Y. 
(3  Sick.)  27  ;  See,  Bishop  v.  Garcia,  14  Abb.  ]V.  S.  69  ;  Stewart  v. 
Isidor,  5  Abb.  N.  S.  68),  and  it  is  held  that  the  lien  upon  equital 
ble  assets,  acquired  by  commencement  of  an  action  in  the  natiu-e 
of  a  creditor's  bill,  is  not  extinguished  by  the  death  of  the  defen- 
dant before  the  appointment  of  a  receiver,  but  survives  against 
such  assets  in  the  hands  of  the  administrator.  Brown  v.  Nichols, 
9  Abb.  N.  S.  1 ;  S.  C,  42  K  Y.  (3  Hand)  26.  And  such  lien  will 
attach  upon  the  equitable  interests  and  things  in  action  of  a 
lunatic  debtor.     lb. 

A  creditor's  action  proper,  cannot  be  made  to  relate  back  to 
supplementary  proceedings,  previously  taken  under  the  judg- 
ment, and  so  give  an  equitable  lien  on  the  debtor's  choses  in 
action,  as  of  a  time  prior  to  the  commencement  of  the  action. 
Edmonston  v.  McLoud,  16  N".  Y.  (2  Smith),  543  ;  S.  C.  19  Barb.  356. 

Section  14.  Costs.  Under  the  former  practice  if  no  property 
was  discovered  by  filing  a  creditor' s  bill,  it  was  dismissed  and 
the  complainant  was  required  to  pay  costs.  Raymond  v.  Redfield, 
2  Edw.  196.     So,  this  rule  was  applied  where  it  turned  out  that 
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the  defendant  had  not  property  to  the  value  of  $100.  Smets  v. 
Williams,  4  Paige,  364.  And  it  was  usual  in  such  cases  to  order 
the  defendant's  costs  to  -be  set  oflF  against  the  judgment ;  but, 
where  the  court  considered  the  bill  filed,  as  a  mere  fishing  bill, 
and  as  an  abuse  of  the  legitimate  purposes  of  a  creditor's  suit, 
such  set-off  would  not  be  allowed.    Evans  v.  Vance,  2  Barb.  598. 

The  present  practice  leaves  these,  rules  unchanged,  except 
that,  as  an  action  in  the  nature  of  a  creditor' s  bill,  cannot  be 
brought  for  discovery  merely,  the  complaint  will  not  be  dis- 
missed, unless  the  defendant  succeeds  on  the  issues  raised  in  his 
answer.  If  so  dismissed,  the  costs,  as  in  other  equity  cases,  are 
in  the  discretion  of  the  court ;  and,  if 'granted  to  the  defendant, 
are  usually  set  off  against-  the  judgment.  2  Van  Sant.  Eq. 
Pr.  159. 

In  case  the  plaintiff  succeeds,  it  is  almost  a  matter  of  course  for 
the  court  to  allow  him  costs  out  of  the  fund.  So,  where  a  person 
is  made  a  defendant  to  reach  a  debt  from  him  which  he  is  willing 
to  pay,  he  is  entitled  to  costs  out  of  the  fund.  Stafford  v.  Mott, 
3  Paige,  100.  A  person  other  than  the  judgment  debtor  who  is 
made  a  party  defendant,  and  succeeds  on  a  separate  defense, 
will  almost,  as  a  matter  of  course,  be  entitled  to  costs  against  the 
plaintiff.  lb. ;  3  Yan  Sant.  Eq.  Pr.  159  ;  nor  in  such  case  can 
they  be  set  off  against  the  judgment.  lb. 


CHAPTEE  X. 

ACCOUNTING. 
ARTICLE  I. 

WHEN'    AND     BY     WHOM    AN     ACTION    FOE     AH"    ACCOUISrTIU'G    IS     MAIN- 
TAINABLE. 

Section  1.  To  what  cases  the  remedy  applies. 

a.  In  general.  The  action  of  account  is  one  of  tlie  most 
ancient  forms  of  action  at  tlie  common  law.  See  3  Bl.  Comm. 
164.  But  the  modes  of  proceeding  in  it  were,  at  an  early  period, 
found  to  be  so  very  dilatory,  inconvenient  and  unsatisfactory, 
that  as  soon  as  courts  of  equity  began  to  assume  jurisdiction  in 
matters  of  account,  the  remedy  at  law  began  to  decline,  a  prefer- 
ence being  given  to  the  mode  of  proceeding  by  bill  in  a  court  of 
equity.     See  1  Story  Eq.  Juris.,  §  442. 

Up  to  the  time  of  the  adoption  of  the  Code  in  this  state,  the 
action  of  account  was  rarely  resorted  to,  the  court  of  chancery 
having  a  concurrent  jurisdiction  in  all  matters  of  account  with 
the  courts  of  law.  Post  v.  Kiinberly,  9  Johns.  470,  493  ;  Dun- 
can V.  Lyon,  3  Johns.  Ch.  361.  This  jurisdiction  was  originally 
assumed  on  the  ground  that  the  remedy  at  law  was  doubtful  or 
incomplete.  Ludlow  v.  Simond,  2  Caine'  s  Cas.  39,  58  ;  RatTibone 
V.  Warren,  10  Johns.  587,  595  ;  and  the  remedy  by  an  equity 
suit  was  almost  universally  adopted  as  one  peculiarly  well  cal- 
culated for  the  settlement  of  accounts,  especially  if  they  were  in 
any  degree  long  and  complicated.  Post  v.  Kimherly,  9  Johns. 
470,  493.  Since  the  abrogation  by  the  Code  of  all  mere  forms  of 
action,  and  the  uniting  in  the  same  tribunal  jurisdiction  of  all 
legal  and  equitable  remedies,  there  is  little  if  any  difference  in 
form,  and  scarcely  any  in  the  mode  of  procedure  between  the 
equity  suit  for  an  accounting  and  the  common  law  action  of 
account.  See  2  Van  Sant.  Eq.  Pr.  162.  The  provisions  of  the 
Revised  Statutes  relating  to  the  latter  form  of  action  are,  in  the 
main,  applicable  to  all  cases  of  accounting  under  the  Code. 
Those  provisions  are  as  follows  : 

"When  any  action  of  account  shall  be  brought  by  one  or  more 
partners  against  another  partner,  or  by  any  joint  tenant  or  ten- 
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ant  in  common,  or  against  any  guardian,  bailiff,  receiver,  or  oth- 
erwise, and  judgment  shall  be  rendered  that  the  parties  account, 
or  that  the  defendant  account  to  the  plaintiff,  the  ca.use  shall  be 
referred  to  referees  in  the  same  manner  and  subject  to  the  same 
provisions  as  herein  prescribed  in  the  case  of  a  long  account. 

' '  Such  referees  shall  proceed  in  the  manner  required  by  law 
in  other  cases  of  reference,  with  the  like  powers  and  subject  to 
the  same  provisions  in  all  respects.  And  they  shall  have  power 
to  examine  the  parties  on  oath,  to  be  administered  by  the  ref- 
erees or  either  of  them,  and  to  require  the  production  of  all 
books  of  account,  papers,  and  documents  in  the  'custody  or 
under  the  control  of  either  party. 

"The  referees  shall  notify  the  party  or  parties  required  to 
account  before  them  of  the  time  and  place  at  which  they  will 
take  such  account ;  and  shall  take,  audit,  and  settle  such 
account  and  report  thereon  to  the  court. 

"  If  any  party  shall  neglect  or  refuse  to  account  according  to 
the  judgment  of  the  court,  pursuant  to  such  notification,  or  to 
produce  any  books,  papers,  and  documents  required  by  the  ref- 
erees, the  referees  shall  report  the  same  to  the  court,  who  shall 
proceed  thereon  against  such  party  for  his  disobedience. in  the 
manner  prescribed  in  the"  thirteenth  title  of  the  eighth  chapter  of 
this  act ;  and  shall  imprison  such  party  until  he  submit  to 
account  or  produce  such  books,  papeis,  and  documents,  or  until 
he  satisfy  the  plaintiff  his  demand  with  costs. 

"  If  the  referees  report  a  balance  in  favor  of  either  party,  and 
such  report  be  confirmed,  judgment  shall  be  rendered  thereon  as 
in  other  cases  of  reference  ;  and  if  they  report  that  no  balance  is 
due  to  either  party,  judgment  shall  be  rendered  against  th( 
plaintiff  with  the  like  effect  as  on  a  verdict."  2  R.  S.  385  (400, 
401),  §§  49  to  53. 

The  provisions  of  the  statute  given  above,  are  applicable,  not 
only  to  the  common  law  action  of  account  between  partners,  but 
also  to  all  other  cases  where  such  action  would  lie  at  common 
law  ;  that  is,  in  actions  for  accounting  purely,  in  cases  of  a  long 
series  of  money  transactions  founded  on,  or  growing  out  of,  rela- 
tions in  the  nature  of  a  trust.  Kelly  v.  Kelly,  3  Barb.  419.  But 
the  old  rules  of  strict  pleading,  subject  only  to  such  alterations 
as  may  have  been  made  by  the  legislature,  to  which  parties  were 
held  who  resorted  to  the  common-law  acljon  of  account, 
(see  McMurray  v.  Bawson,  3  Hill,  59),  no  longer  apply ;  and 
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now,  every  action  for  an  accounting  is  purely  an  equitable  action, 
irrespective  of  the  form  in  v^liicli  it  might  have  heretofore  been 
brought,  whether  as  a  common  law  action  or  a  suit  in  chancery. 
See,  2  Van  Sant.  Eq.  Pr.  164. 

These  equitable  actions,  having  for  their  object  the  adjusting 
and  settlement  of  accounts  between  parties,  may  be  traced  to  two 
principal  sources  :  First,  transactions  which  have  their  founda- 
tion in  contract,  or  quasi  contract ;  and.  Second,  such  as  have 
their  foundation  in  trusts,  actual  or  constructive,  or  in  torts 
affecting  property.  1  Story,  Eq.  Juris.,  §  461.  The  former 
embraces  cases  of  partners,  tenants  in  common,  attorneys,  factors, 
and  agents  of  every  description  (id.,  §  462) ;  and  the  latter,  cases 
of  account  between  trustees  and  cestuis  que  trust,  as  executors, 
administrators,  guardians,  assignees,  receivers,  committees  of 
lunatics,  etc.  It  likewise  comprises  cases  of  express  trusts  of 
personal  property,  or  of  real  estate,  created  pursuant  to  statute  ; 
also,  cases  arising  from  torts  to  property  ;  as  where  lands  of  an 
infant  have  been  entered  upon  by  a  stranger,  and  the  rents  and 
profits  taken  for  a  series  of  years,  in  which  case  the  wrong  doer 
will  be  compelled  to  account  for  them  as  a  guardian  or  trustee 
for  the  infant.  Id.,  §  518  ;  2  Van  Sant.  Eq.  Pr.  161.  So,  in  case 
of  a  tenant  in  common  fraudulently  converting  the  rents  and 
profits  of  the  joint  property  to  his  own  use  for  a  series  of  years 
{Roosevelt  v.  Post,  1  Edw.  579),  or,  to  set  aside  the  fraudulent  acts 
or  peculations  of  a  bailiff,  or  other  agent,  and  similar  cases.    lb. 

S.  Accounting  as  a  collateral  proceeding.  The  class  of  cases 
mentioned  generally,  above,  are  those  in  which  the  accounting  is 
the  main  thing  sought  by  the  proceeding  ;  but  in  other  cases  the 
accounting  is  said  to  be  collateral,  or  consequential  upon  some 
other  relief  sought  and  obtained  in  the  same  action.  Thus,  in 
an  action  against  an  assignee  to  set  aside  an  assignment  as 
fraudulent,  and  to  obtain  satisfaction  of  a  judgment,  praying  an 
injunction  and  receiver,  an  accounting  may  be  demanded,  and, 
if  necessary,  decreed.  Biggs  v.  Murray,  2  Johns.  Ch.  565 ;  S. 
C,  3  Johns.  Ch.  160.  And  where  accounts  have  been  settled 
between  the  parties,  and  fraud  or  mistake  in  the  settlement  is 
alleged,  an  action  may  be  brought  to  open  the  accounts,  and  for 
a  judicial  accounting  thereon  ;  and  this,  even  though  the  person 
committing  the  fraud  be  dead,  the  action,  in  such  case,  being 
brought  against,  his  personal  representatives.  Botifeur  v. 
Weyman,  1  McCord  Ch.  R.  156. 
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So,  in  an  action  for  an  injunction  against  a  co-tenant  fraudu- 
lently interfering  with  or  disposing  of  the  property,  and  a  sale 
of  the  joint  property  being  ordered,  the  parties  may  be  decreed 
to  account.  Hall  v.  Fisher,  20  Barb.  441.  And  it  may  be  stated 
generally,  that  whenever  the  court  has  acquired  cognizance  of  a 
suit,  either  for  the  purpose  of  inj  auction  or  otherwise,  it  will,  in 
most  cases,  where  an  account  is  necessary,  whenever  the  court  is 
in  full  possession  of  the  merits,  and  has  sufficient  materials 
before  it,  retain  the  suit  in  order  to  do  complete  justice  between 
the  parties  and  prevent  useless  litigation  and  expense.  Arm,- 
strong  v.  Gilchrist,  2  Johns.  Cas.  424,  431  ;  Bathbone  v.  Warren, 
10  Johns.  587.  It  is  upon  this  ground,  to  prevent  multiplicity 
of  suits,  that  the  court  will  decree  an  account  of  waste  done  at 
the  time  with  an  injunction.  Watson  v.  Hunter,  5  Johns.  Ch. 
169.  But  no  accounting  will  be  decreed  in  such  case,  unless  the 
plaintiff  might  siistain  an  action  on  the  case  in  the  nature  of 
waste.  Selden  v!  Mann,  2  N.  Y.  Leg.  Obs.  328.  See  Taylor  v. 
Taylor,  43  N.  Y.  (4  Hand,)  578. 

c.  Where  there  has  been  an  account  stated.  Where  the 
parties  have  already  in  writing  stated  and  adjusted  the  items  of 
the  account,  and  struck  the  balance,  it  is  a  full  bar  to  all  dis- 
covery and  relief  which  the  defendant  may  set  up  in  his  answer 
to  the  complaint.  Dawson  v.  Dawson,  1  Atk.  1  ;  Sumner  v. 
Thorpe,  2  id.  1 ;  Taylor  v.  Haylin,  2  Bro.  Ch.  310 ;  BurTc  v. 
Brown,  2  Atk.  897,  399.  If,  however,  there  has  been  any 
mistake  or  omission,  or  accident  or  fraud,  or  undue  advantage 
by  which  the  account  stated  is  in  truth  vitiated,  and  the  balance 
is  incorrectly  fixed,  the  court  will  not  suffer  it  to  be  conclusive 
upon  the  parties,  but  will  allow  it  to  be  opened  and  re-examined. 
Barrow  v.  Bhinelander,  1  Johns.  Ch.  550  ;  Weisser  v.  Denison, 
10  N.  Y.  (6  Seld.)  68,  76;  Wharton  v.  May,  5  Ves.  27,  48; 
Clarice  v.  dipping,  9  Beavan,  284.  In  case  of  gross  fraud,  or 
gross  mistake,  made  palpable  to  the  court,  it  will  order  the 
whole  accounting  to  be  opened  and  taken  de  novo.  ^  See  lb.  Or 
if  the  mistake,  omission,  inaccuracy,  fraud,  or  imposition  is 
such  as  not  to  affect  or  stain  all  the  items  of  the  transaction,  the 
court  will  allow  the  account  to  stand,  with  liberty  to  the  plaintiff 
to  surcharge  or  falsify  it,  either  as  to  the  whole  account,  or  as 
to  any  particular  item  or  items  which  may  be  alleged  to  be 
erroneous.  Bruen  v.  Hone,  2  Barb.  586 ;  Consequa  v.  Fanning, 
Vol.  Y.— 84 
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3  Johns.  Ch.  587  ;  S.  C,  17  Johns.  511.     The  latter  is  the  usual 
course  pursued  in  our  courts.    Bruen  v.  Hone,  2  Barb.  586. 

The  term  "  surcharge  "  is  appropriately  applied  to  the  balance 
of  the  whole  account,  and  supposes  credits  to  be  omitted  which 
ought  to  be  allowed,  and  "falsification"  applies  to  some  item 
of  the  debits,  supposing  it  to  be  wholly  false,  or  in  some  part 
erroneous.  Pit  v.  Cholmondelep,  2  Ves.  565  ;  Bruen  v.  Hone. 
2  Barb.  686.  The  effect  of  surcharging  and  falsifying  is,  to  leave 
the  account  in  full  force  and  vigor,  as  a  stated  account,  except 
so  far  as  it  can  be  impugned  by  the  opposing  party.  lb. 
Perkins  v.  Hart,  11  Wheat.  237. 

In  establishing  such  mistakes,  errors  or  omissions,  whether  in 
surcharging  the  account,  as  to  the  allowance  of  credits  omitted, 
or  in  falsifying  it  by  striking  out  or  correcting  any  erroneous 
item,  the  whole  burden  of  proof  lies  upon  the  party  who  objects 
to  a  stated  account,  and  the  errors  which  he  claims  to  exist  must 
be  plainly  established  by  his  proof.  Ohubbuck  v.  Vernam,  42 
N.  Y.  (3  Hand,)  432  ;  LockwoodY.  Tfiorne,  11  N".  Y.  (1  Kern.)  170  ; 
Mclntyre  v.  Warren,  3  Keyes,  185 ;  S.  C,  3  Abb.  Ct.  App.  99 ; 
Wilde  V.  Jenkins,  4  Paige,  481 :  Chappedelaine  v.  Dechenaux, 

4  Cranch,  306. 

The  party  who  desires  a  re-accounting  may  commence  an 
action  directly  for  the  purpose,  alleging  in  his  complaint  the  trans- 
actions, and  stating  the  relations  out  of  which  the  duty  to 
account  has  arisen,  and  alleging  also  the  adjusting  and  stating  of 
the  accounts  between  the  parties,  and  setting  forth  specifically  the 
fraud,  mistake,  or  omission  relied  on  to  open  such  account,  con- 
cluding with  a  prayer  that  such  account  be  opened,  and  an 
accounting  de  novo  ordered.  2  Van  Sant.  Eq.  Pr.  167  ;  Weed  v. 
Smull,  7  Paige,  573.  Or,  if  in  his  complaint  the  party  demands 
generally  an  accounting,  without  anticipating  the  defense  of  an 
account  stated  and  agreed  on,  and  the  defendant  sets  up  such 
defense  in  bar,  the  plaintiff,  if  he  desires  to  avoid  it  by  showing 
mistake,  omission,  or  fraud,  etc.,  must  amend  his  complaint  and 
allege  in  it  the  specific  errors  and  objections  to  the  account  relied 
on,  otherwise  he  will  not  be  allowed  to  show  such  errors,  or  mis- 
takes, or  fraud,  and  his  complaint  will  be  dismissed.     lb. 

If  liberty  is  given  to  the  plaintiff  to  open  the  account  abso- 
lutely, or  to  surcharge  and  falsify  it,  either  in  whole  or  in  part, 
an  interlocutory  order  will  be  made  at  the  hearing  to  that  effect, 
ahd  referring  it  to  a  referee,  either  to  take  the  entire  account  de 
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novo^  or  to  surcharge  and  falsify  the  whole,  or  any  item  thereof, 
as  the  case  may  be  ;  and  upon  the  report  of  the  referee  the  court 
finally  acts.  The  liberty  to  surcharge  and  falsify  includes  not 
only  an  examination  of  errors  of  fact,  but  also  of  errors  of  law. 
Roberts  v.  Kuffin,  2  Atk.  112  ;'  1  Story  Bq.  Juris.  §  524. 

The  rule  is  well  established  that  an  account  will  not  be  opened 
after  a  full  and  final  adjustment  by  the  parties  unless  there  be 
fraud  or  error  distinctly  specified  and  proved,  and  conclusive 
evidence  of  mistake  or  error  must  be  given.  Leaycraft  v.  Demp- 
sey,  15  Wend.  83 ;  Johnson  v.  Curteis,  3  Bro.  C.  C.  267  ;  Tay- 
lor V.  Haylin,  1  Cox,  436 ;  S.  C,  2  Bro.  C.  C.  311  ;  Mclidyre  v. 
Warren,  3  Keyes,  185  ;  S.  0.,  3  Abb.  Ct.  App.  99  ;  and  in  such 
cases  as  before  observed  the  whole  burden  of  proof  lies  upon  the 
party  objecting  to  the  account,  and  errors  which  he  does  not 
plainly  establish  cannot  be  supposed  to  exist.  lb.  ;  Wilde  v. 
Jenkins,  4  Paige,  481  ;  Lockwood  v.  Thome,  11  N.  Y.  (1  Kern.) 
170  ;  Towsley  v.  Denison,  45  Barb.  490  ;  Chubbuck  v.  Vernam, 
42  N.  Y.  (3  Hand),  432.  To  entitle  a  defendant  to  open  an 
account  a  sufficient  foundation  for  that  purpose  must  be  laid  in 
his  answer.     Slee  v.  Bloom,  20  Johns.  669. 

What  shall  constitute  a  stated  account  is  in  a  measure  depend- 
ent upon  the  particular  circumstances  of  the  case.  It  is  held 
not  to  be  necessary  to  make.it  a  full  settlement  that  it  should  be 
signed  by  the  parties.  Willis  v.  Jernegan,  2  Atk.  251,  252.  It 
is  sufficient  if  it  has  been  examined  and  accepted  by  both  par- 
ties, and  this  acceptance  need  not  be  express,  but  may  be  im- 
plied from  circumstances.  lb.  ;  Bruen  v.  Rone,  2  Barb.  586. 
An  account  in  writing,  examined  and  signed  by  the  parties,  will 
be  deemed  a  stated  account,  notwithstanding  it  contains  the  or- 
dinary preliminary  clause  that  errors  are  excepted.  1  Story  Ec[. 
Juris.  §  526.     See  Kock  v.  Bonitz,  4  Daly,  117. 

As  a  general  rule,  where  an  account  showing  a  balance  is  duly 
rendered,  he  to  whom  it  is  rendered  is  bound,  within  a  reason- 
able time,  to  examine  the  same  and  object  if  he  disputes  its  cor- 
rectness. If  he  omits  to  do  so,  he  will  be  deemed,  from  his 
silence,  to  have  acquiesced,  and  be  bound  by  it  as  an  account 
stated.  Lockwood  v.  Thome,  11  N.  Y  (1  Kern.)  170 ;  Towsley 
V.  Denison,  45  Barb.  490  ;  Case  v.  Hotchkiss,  1  Abb.  Ct.  App. 
324  ;  S.  C,  3  Keyes,  334  ;  1  Trans.  App.  285  ;  37  How.  283  ;  3 
Abb.  N.  S.  381 ;  Kock  v.  Bonitz,  4  Daly,  117 ;  SoutJiwick  v. 
SouthwicTc,  1  Sweeny,  47.    But  this  rule  of  "  account  stated  "  is 
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held  not  to  apply  as  against  a  wife  in  favor  of  her  husband,  or 
against  infants  in  favor  of  guardians  ;  because  in  those  cases  the 
parties  do  not  stand  equal,  and  are  not  presumed  to  have  equal 
knowledge  of  their  respective  rights,  or  of  the  true  state  of  the 
accounts.  Southwiclc  v.  Southwick,  1  Sweeny,  47.  And  see  1 
Story  Eq.  Juris.  §  527  a. 

As  to  what  is  a  reasonable  time  within  which  to  examine  and 
object  to  the  correctness  of  an  account,  is  a  question  of  law.  So 
it  is  a  question  of  law  whether,  upon  any  given  state  of  facts,  the 
transaction  constitutes  an  account  stated.  Lockwood  v.  Thome, 
11  N.  Y.  (1  Kern.)  170.  See  Smith  v.  Tucker,  2  E.  D.  Smith, 
193  ;  Williams  v.  Glenny,  16  IsT.  Y.  (2  Smith),  389  ;  Beehee  v. 
Robert,  12  Wend.  413.  Where  there  was  no  dispute  as  to  the 
account,  two  months'  silence  was  held  sufficient  {Daws  v.  Dur- 
fee,  10  Barb.  213),  but  on  an  account  rendered,  where  nothing 
was  done  directly  or  indirectly  affirming  the  correctness  of  the 
account,  the  same  being  disputed  within  about  two  months,  it 
was  held  that  it  could  not  be  deemed  a  stated  account.  Porter 
Y.  Lohach,  2  Bos.  188.  See  1  Story  Eq.  Juris.,  §  526  ;  Murray 
V.  Toland,  3  Johns.  Ch.  569,  575.  Between  merchants  at  home 
an'  account  which  has  been  presented,  and  no  objection  made 
thereto,  after  the  lapse  of  several  posts,  is  treated,  under  ordinary 
circumstances,  as  being  by  acquiescence  a  stated  account ;  Free- 
land  V.  Heron,  7  Cranch,  147 ;  Philips  v.  Belden,  2  Edw.  1  ; 
Bruen  v.  Hone,  2  Barb.  586  ;  and  a  rule  founded  in  similar  con- 
siderations prevails  between  merchants  in  different  countries.  If 
an  account  has  been  transmitted  from  the  one  to  the  other,  and 
no  objection  is  made  after  several  opportunities  of  vsrriting  have 
occurred,  it  is  treated  as  an  acquiescence  in  the  correctness  of 
the  account  transmitted^  and  therefore  it  is  deemed  a  stated  ac- 
count, lb. ;  Murray  v.  Toland,  3  Johns.  Ch.  569  ;  Ticket  v. 
Short,  2  Yes.  239  ;  Willis  v.  Jernegan,  2  Atk.  252.  In  each  case 
the  rule  requires  the  same  general  exposition,  namely,  that  an 
account  rendered  shall  be  deemed  an  account  stated  from  the 
presumed  approbation  or  acquiescence  of  the  parties,  unless  an 
objection  is  made  thereto  within  a  reasonable  time.  lb. ;  1  Story 
Eq.  Juris.  §  526. 

An  insuperable  objection  to  opening  a  stated  account  is,  that 
the  defendant's  books  have  been  subsequently  and  casually 
destroyed  by  fire  and  cannot  be  produced.  Bruen  v.  Hone,  2 
Barb.  586.    So  where  the  plaintiff  has  been  guilty  of  negligence 
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in  detecting  the  alleged  errors  and  in  bringing  suit,  as  where  the 
suit  was  brought  eleven  years  after  the  account  stated,  and  seven 
or  eight  after  payment,  it  was  held  an  insuperable  objection  to 
opening  the  account.     lb. 

Section  2.    Accounting,  when  decreed  in  partnership  cases. 

a.  When  the  partnership  is  existing.  An  action  for  an 
accounting  is  more  frequently  resorted  to,  in  winding  up  the 
affairs  of  a  partnership,  and  in  settling  the  rights  of  partners  as 
between  themselves,  or  their  creditors  and  personal  represent- 
atives, than  for  any  other  purpose  ;  and  it  is  said,  that  the  right 
to  demand  an  account  is  almost  peculiar 'to  partners  and  their  • 
representatives.  See,  Ex  parte  Hamper,  17  Ves.  412  ;  Oollyer  v. 
Golly er,  38  Penn.  257  ;  Salter  v.  Ham,  31  N.  Y.  (4  Tiff.)  321. 

The  jurisdiction  to  decree  a  dissolution  of  a  copartnership,  and 
direct  an  accounting  thereon,  is  exclusively  within  a  court  of 
equity  ;  and  the  courts  of  common  law  have  no  power  whatever 
to  administer  this  remedy.  1  Story  Eq.  Juris.,  §  673  ;  Wilson  v. 
Lassen,  5  Cal.  114;  Barnstead  v.  Empire  Mining  Co.,  5  id. 
299.  And  the  power  of  a  court  of  equity  to  decree  a  dissolution, 
and  direct  an  accounting  thereon,  may  be  exercised  for  cause, 
before  the  expiration  of  the  partnership,  although,  by  the  origi- 
nal agreement,  it  was  formed  for  a  stipulated  period,  and,  on 
that  account,  may  not  be  dissoluble  at  the  mere  will  of  either  of 
the  partners  without  the  concurrence  of  the  others.  See  Story 
on  Part.,  §  282. 

This  is  also  true  of  a  special  or  limited  partnership,  formed 
under  the  provisions  of  our  Revised  Statutes.  1  R.  S.,  chap.  4, 
title  1.  A  partnership  of  this  character  cannot  be  dissolved  by 
the  acts  of  the  parties,  until  the  period  fixed  for  its  termination, 
unless  on  notice  filed  and  published  in  the  manner  prescribed 
in  the  statute.  1  R.  S.  767  (720),  §  24.  Nor,  can  it  be  dissolved 
like  an  ordinary  partnership,  before  such  period,  at  the  will  of 
one  partner  without  the. consent  of  the  others.  It  may,  however, 
be  dissolved  by  the  decree  of  a  court,  for  cause  shown,  and  an 
accounting  ordered  between  the  parties.  2  Yan  Sant.  Eq.  Pr.  175. 
The  statute  provides,  that  "the  general  partners  shall  be  liable 
to  account  to  each  other,  and  to  the  special  partners,  for  their 
management  of  the  concern,  both  in  law  and  equity,  as  other 
partners  now  are,  by  law."    1  R.  S.  766  (719),  §18. 

The  court,  by  decree,  may  declare  that  the  partnership  never 
existed  ;  as  in  cases  of  fraud,  imposition,  and  oppression  in  the 
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original  agreement.  Howell  v.  Harvey,  5  Ark.  270  ;  Tatter  sail 
V.  Groote,  2  Bos.  &  P.  131  ;  see  Hamil  v.  Stokes,  4  Price,  161 ; 
Fogg  V.  Johnston,  27  Ala.  432.  The  more  usual  way,  however, 
is  for  the  court  to  entertain  a  suit  for  the  dissolution  of  the  part- 
nership for  causes  occurring  after  its  formation.  These  causes 
may  be  divided  into  two  classes.  Those  which  imply  misconduct 
on  the  part  of  one  or  more  partners,  and  those  which  do  not. 
Pars,  on  Part.  458  ;  Story  on  Part.,  §  286.  As  to  the  first  of  these 
classes,  it  is  said,  that  any  misconduct  of  any  kind,  provided  it 
be  such  in  its  character  and  intensity  as  to  expose  the  other 
partners  to  important  injury  of  any  kind,  will  be  considered  a 
sufficient  ground  for  dissolution.  Thus,  habitual  drunkenness, 
great  extravagance,  rash  and  reckless  speculation,  or  unwarrant- 
able negligence  in  conducting  the  business  of  the  partnership, 
justifies  a  dissolution.  But  then,  as  a  general  rule,  a  strong  and 
clear  case  of  positive  or  meditated  abuse  must  be  made  out.  For 
minor  misconduct  and  grievances,  if  they  require  redress,  the 
court  will  interfere  by  way  of  injunction  to  prevent  the  mischief. 
Howell  V.  Harvey,  5  Ark.  278  ;  see  Gratz  v.  Bayard,  11  Serg.  & 
R.  41,  48  ;  Chapman  v.  Beach,  1  Jac.  &  W.  574,  n. ;  Norway  v. 
Rowe,  19  Ves.  144.  The  court  will  not  enter  into  a  consideration 
of  mere  partnership  squabbles,  Henn  v.  Walsh,  2  Edw.  Ch.  129  ; 
Ooodman  v.  Whitcoinb,  1  Jac.  &  W.  569  ;  but,  it  seems,  that 
only  little  more  is  needed,  and  a  dissolution  will  be  granted, 
where  dissension  prevents  all  hope  of  advantage.  Bishop  v. 
BrecUes,  1  Hoff.  Ch.  534. 

So,  it  is  sufficient  to  warrant  a  dissolution  of  a  partnership,  if 
one  partner  excludes  or  claims  to  exclude  the  other  from  his 
proper  share  of  control  in  the  business,  or  if,  though  not  in 
terms  excluding  him,  he  is  so  conducting  himself  as  to  render  it 
impossible  that  the  business  should  be  conducted  on  the  stipu- 
lated terms.  Hale  v.  Hale,  4  Beav.  369  ;  Smith  v.  Jeyes,  4  id. 
503  ;  Richards  v.  Dames,  2  Russ.  &  M.  347  ;  see  Garretson  v. 
Weaver,  3  Edw.  385 ;  Maivde  v.  Rodes,  4  Dana,  144 ;  Moon  v. 
Story,  8  id.  331.  And  excluding  one  elected  trustee  in  an  unin- 
corporated company,  may  be  good  ground  for  dissolving  the 
partnership.    Berry  v.  Cross,  3  Sandf.  Ch.  1. 

Many  other  instances  might  be  given  under  the  class  we  are 
now  considering.  Thus  carelessness  and  waste  in  the  business  of 
the  partnership,  the  non-entry  in  the  books  of  money  received, 
the  exclusion  of  the  partners'  plaintiff  from  an  inspection  of  the 
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books  and  accounts,  or  from  their  due  share  of  influence  and 
power  in  the  concerns  of  the  firm,  and  permission  of  a  partner 
in  a  banking-house  to  a  customer  to  overdraw,  coupled  with  the 
taking  security  therefor  to  himself  personally,  have  all  been 
declared  sufficient  causes  for  dissolution.  See  Pars,  on  Part. 
460,  and  cases  there  cited. 

No  less  numerous  are  the  grounds  for  a  dissolution  under  the 
second  class  of  causes,  that  is,  where  no  blame  or  laches  neces- 
sarily attach  to  either  of  the  partners.  Under  this  class  are 
included  those  cases  where  there  is  shown  to  be  an  impractica- 
biLity  in  carrying  on  the  undertaking  for  which  the  partnership 
was  formed.  This  may  arise  either  from  the  inability  of  one  or 
all  of  the  partners  to  carry  into  effect  the  terms  of  the  original 
contract ;  or,  from  the  undertaking  itself  being  in  its  character 
visionary,  or  its  operations  absolutely  impracticable.  See 
NocTcels  V.  Crosby,  3  B.  &  C.  814  ;  S.  C,  5  Dowl.  &  R.  751  ; 
Beaumont  v.  Meredith,  3  Yes.  B.  180 ;  Glougli  v.  Radcliffe, 
1  De  Gex  &  S.  164 ;  Claiborne  v.  Creditors,  18  La.  501  ;  Gris- 
wold  v.  Waddington,  16  Johns.  438,  491.  As  where  the  whole 
capital  provided  for  by  articles  of  copartnership  has  been  lost. 
Van  Ness  v.  Fisher,  5  Lans.  236  ;  Claiborne  v.  Creditors,  18  La. 
501.  Or  where  it  can  be  shown  that  the  business  is  wasteful  or 
disastrous,  and  that  none  but  reckless  and  improvident  persons 
could  pursue  it.     Baring  v.  Dix,  1  Cox,  213. 

Under  this  division  are  also  embraced  cases  of  inability,  or 
incapacity  of  one  partner  to  perform  his  obligations  and  duties, 
and  to  contribute  his  capital,  or  his  skill  and  labor  in  promoting 
and  accomplishing  the  objects  of  the  partnership.'  Story  on 
Part.  §  292.  As  if  the  partnership  rested  either  expressly  or  by 
implication  and  substantially  upon  the  agreement  of  one  of  the 
partners  to  contribute  at  any  certain  time,  or  under  certain  cir- 
cumstances, a  certain  amount  to  the  funds  of  the  partnership,  or 
to  pay  certain  debts,  or  make  certain  purchases  for  the  firm,  and 
he  fails  to  perform  this  promise,  through  pecuniary  inability,  it 
would  be  a  sufficient  cause  for  dissolution.  Pars,  on  Part.  463  ; 
Turnipseed  v.  Goodwin,  9  Ala.  (N.  S.)  372.  So,  if  he  should  become 
permanently  incapacitated  by  disease  or  otherwise  from  perform- 
ing his  duty  to  the  firm,  or  makes  it  apparent  that  he  is  not 
possessed  of  the  requisite  skill  for  the  proper  execution  of  the 
work  he  undertakes  to  do,  such  circumstances  would  constitute 
sufficient  ground  for  a  dissolution  and  an  accounting.    Saper  v. 
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Bennet,  1  Cox,  107,  109 ;  Wray  v.  Hutchinson,  2  Mylne  &  K. 
235,  238  ;  Waters  v.  Taylor,  2  Ves.  &  B.  299  ;  3  Kent's  Com.  62. 
Where  a  partner  is  of  unsound  mind,  and  there  is  every  proba- 
bility of  a  continuance  of  the  malady,  a  co-partner  will  be  relieved 
by  a  dissolution  of  the  contract  of  partnership,  and  ,  by  an 
accounting.  Jones  v.  JVoy,  2  Mylne  &  K.  125  ;  Saper  v.  Bennet, 
1  Cox,  107 ;  LeafY.  Coles,  1  De  G.,  M.  &  G.  171  ;  Anon.  2  K.  &  J. 
441  ;  Rowlands  v.  Evans,  30  Beav.  202  ;  Coll.  on  Part.,  §  291. 
But  insanity  does  not  wprk  a  dissolution  of  partnership,  ipso 
facto.  See  lb.  ;  3  Kent's  Com.  58.  But  see  Davis  v.  Lane,  10 
N.  H.  156,  161 ;  Isler  v.  BaTcer,  6  Humph.  85  ;  Griswold  v. 
Waddington,  15  Johns.  57. 

A  change  in  the  state  or  condition  of  one  of  the  partners, 
inconsistent  with  the  general  objects  of  the  partnership,  as,  for 
example,  the  long  absence  of  one  partner  in  the  public  service,  or 
his  protracted  absence  abroad  for  mere  personal  or  private 
objects,  or  his  change  of  domicile  to  another  state  or  country,  or  his 
voluntary  engagement  in  some  other  business  or  pursuit  incom- 
patible with  his  partnership  duties,  have  all  been  held  sufficient 
causes  for  dissolution.  Story  on  Part.  §  298.  So  it  is  a  general 
rule  that  war,  either  civil  or  inter  gentes,  dissolves  all  partner- 
ships between  citizens  of  the  hostile  states.  Griswold  v.  Wad- 
dington, 15  Johns,  57;  S.  C,  16  Johns,  438;  SwinnertonY.  The 
Colwmb.  Ins.  Co.,  37  N.  Y.  (10  Tiff.)  178  ;  The  William  Bagaley, 
5  Wall.  377,  407  ;  Woods  v.  Wilder,  43  N.  Y.  (4  Hand)  164  ; 
Banli  of  New  Orleans  v.  Matthews,  49  N.  Y.  (4  Sick.)  12.  Thus 
by  the  late  civil  war  all  commercial  partnerships  between  citizens 
of  the  northern  and  of  the  southern  or  Confederate  states  were 
dissolved.  lb.  And  see  The  Prize  Cases,  2  Black,  635  ;  The 
Venice,  2  Wall.  258,  274  ;  United  States  v.  Qrossmayer,  9  id. 
72  ;  Hanger  v.  AlUtt,  6  id.  532,  535. 

In  the  cases  mentioned  under  the  foregoing  general  heads,  an 
action  may  be  brought  while  the  partnership  is  yet  existing  for 
the  purpose  of  having  it  dissolved,  and  of  obtaining  an  account- 
ing as  between  the  partners.  It  will  now  be  proper  to  treat 
of  the  action  for  an  accounting  after  the  dissolution  of  the 
partnership. 

&.  When  the  partnership  has  heen  dissolved.  A  knowledge 
of  the  various  ways  in  which  dissolution  of  partnership  takes 
place  is  properly  sought  for,  and  may  be  obtained  in  works 
which  professedly  treat  of  the  law  of  partnership.     It 'is  merely 
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proposed  in  this  connection  to  treat  briefly  of  the  effects  of  such, 
dissolution,  and  among  these  especially  of  the  right  of  any  of 
the  partners,  general  or  special,  to  an  accounting. 

The  general  rule  is,  that  the  dissolution  of  the  partnership 
effectually  terminates  the  joint  powers  and  authorities  of  all  the 
partners  to  employ  any  further  the  property,  funds,  or  credit  of 
the  partnership,  or  to  make  any  disposition  of  the  partnership 
prcrperty  or  funds,  in  any  manner  inconsistent  with  the  primary 
duty,  incumbent  upon  all  of  them  of  winding  up  the  whole  con- 
cerns of  the  partnership.  See  3  Kent's  Com.  63  ;  2  Yan  Sant.  Eq. 
Pr.  180.  If  the  dissolution  is  effected  by  the  voluntary  stipula- 
tion or  acts*of  the  parties,  this  of  itself  involves  the  necessary 
consequence  of  an  accounting,  in  the  absence  of  any  agreement 
between  the  parties,  upon  a  settlement ;  and  each  one  has  a  per- 
fect right  to  require,  and  through  equity  compel,  a  final  settle- 
ment and  adjustment  of  all  questions  and  all  property,  and  each 
one  has  the  same  power  as  to  this  and  all  the  details  connected 
with  it  as  any  other.  See  Mumford  v.  McKay,  8  Wend.  442  ; 
National  Bank  v.  Norton,  1  Hill,  572 ;  RoMins  v.  Fuller,  24  N. 
Y.  (10  Smith)  570  ;  Chapman  v.  Thomas,  4  Keyes,  216  ;  Menagh 
v.  Whitwell,  52  N.  Y.  (7  Sick.)  146.  For  instance,  each  partner 
has  a  right  to  require,  in  the  first  place,  that  the  partnership 
funds  be  directly  and  regularly  applied  to  the  discharge  of  the 
partnership  debts ;  and  after  these  are  discharged,  to  have  his 
share  of  the  residue  of  the  partnership  funds.  Oeortner  v. 
Trustees  of  Oanajoharie,  2  Barb.  625  ;  Wilson  v.  Greenwood,  1 
Swanst.  471,  480.  And  if,  after  the  dissolution,  any  one  of  the 
partners  makes  any  use  of  the  partnership  property,  inconsistent 
with  the  winding  up  of  its  affairs,  it  is  a  fraud  on  the  co-partners, 
and  also  on  the  creditors  of  the  co-partnership,  and  in  an  action 
for  an  accounting  brought  by  either,  the  court  will  take  the 
property  out  of  the  hands  of  such  partner  by  the  appointment 
of  a  receiver.    lb.  ;  Crawshay  v.  Maule,  1  Swanst.  495,  506. 

Where  the  dissolution  of  a  partnership  is  brought  about  by 
assignment,  or  sale  of  the  interest  of  one  of  the  co-partners  to  a 
third  person,  the  latter  becomes  entitled  to  receive  the  share  of 
the  surplus  which,  after  extinguishing  all  debts,  and  adjusting 
the '  equities  between  the  partners  themselves,  would  have 
belonged  to  the  assignor.  Yan  Rensselaer  v.  Emery,  9  How. 
135 ;  Menagh  v.  WMtwell,  52  N.  Y.  (7  Sick.)  146.  And  the 
assignee  in  such  case  has  the  right  to  bring  an  action  for  an 
Vol.  v.— 85 
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accounting,  and  for  winding  up  the  aflfairs  of  the  partnership. 
Mumford  v.  McKay,  8  Wend.  442  ;  Nicoll  v.  Mumford,  4  Johns. 
Ch.  622  ;  Marquand  v.  New  York  Manufacturing  Co.,  17  Johns. 
524.  And  if  the  party  in  possession  is  making  an  improper  use 
of  or  diverting  the  partnership  property,  may  have  an  injunc- 
tion and  receiver.     Van  Rensselaer  v.  Emery,  9  How.  135. 

It  is  said,  that  a  void  assignment  of  partnership  property,  will 
not  effect  a  dissolution  of  the  partnership.  Simmons  v.  Curtis',  41 
Me.  373 ;  See,  ComstocJc  v.  Buchanan,  57  Barb.  127,  146. 
And  in  such  case,  a  dissolution  of  the  co-partnership,  as  well  as 
an  accounting,  should  be  demanded  by  the  complaint.  2  Van 
Sant.  182.  A  sale  of  partnership  property,  under*  a  separate 
execution  against  one  partner,  operates  as  a  dissolution  of  the  part- 
nership. Benton  Y.  Chaplain,  1  Stock.  (N.  J.)  62  ;  See,  Johnson 
V.  Evans,  7  M.  &  G.  240 ;  Habershorn  v.  Blurton,  1  De  Gr.  & 
S.  121 ;  Menagh  v.  Whitwell,  32  N.  Y.  (7  Sick.)  146  ;  and  the 
purchaser  may  have  his  action  against  the  other  party  for  an 
accounting,  he  taking  the  interest  of  the  party  sued,  subject  to 
the  partnership  debts  and  equities.  See,  lb.  ;  Moody  v.  Payne, 
2  Johns.  Ch.  548. 

It  is  a  well  established  rule  of  law  and  of  equity,  that  bank- 
ruptcy or  insolvency,  whether  of  one  partner,  or  of  the  firm  per 
se,  operates  to  dissolve  the  partnership ;  and  the  property,  rights 
and  interests  pass  from  the  bankrupt,  to  his  assignees.  Mar- 
quand V.  N.  T.  Man.  Co.  17  Johns,  525 ;  Pars,  on  Part.  486. 
This  must,  however,  be  understood  of  legal  and  technical  bank- 
ruptcy or  insolvency  (lb.),  for  simple  insolvency,  without  stop- 
page of  payment,  or  assignment,  or  judicial  process,  does  not, 
of  itself,  work  a  dissolution  of  the  partnership,  or  divest  the 
partners  of  their  dominion  over  the  partnership  property.  Seigel 
V.  Chidsey,  28  Penn.  279.  Hence  in  an  action  for  an  accounting 
in  the  latter  case,  there  should  also  be  a  demand  in  the  com- 
plaint for  a  dissolution  of  the  co-partnership.  Where  the  bank- 
rupt's interest  has  passed  into  the  hands  of  trustees,  or  assignees, 
the  copartnership  is  ipso  facto  dissolved  ;  and  such  representa- 
tives may  claim  an  account,  and  require  a  prompt  and  complete 
settlement  of  the  concern.  See,  Crawshay  v.  Collins,  15  Ves. 
218  ;  Barker  v.  Qoodair,  11  id.  85  ;  Pars,  on  Part.  489. 

A  solvent  partner  in  such  cases  is  not  entitled  by  law  to  the 
sole  administration  of  the  assets  of  the  partnership.  The  insol- 
vent partner  has  the  right  to  demand  the  appointment  of  a 
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receiver,  precisely  the  same  as  he  would  have  if  the  partnership 
had  been  dissolved  in  its  lifetime  for  some  other  cause  than  his 
insolvency.  Hubbard  v.  Ouild,  1  Duer,  662.  It  is  held,  however, 
that  in  aU  cases  where  the  dissolution  of  a  partnership  is  occa- 
sioned solely  by  the  insolvency  of  one  of  the  partners,  the  sol- 
vent partner, ought  to  be  appointed  receiver,  where  his  capacity 
and  integrity  are  unquestioned.  lb. ;  See,  Freeland  v.  Stansfield, 
13  Eng.  Law  &  Eq.  336. 

A  limited  or  statutory  partnership  may  be  dissolved,  by  bank- 
ruptcy of  the  firm,  or  of  a  partner,  in  the  same  manner  as  a 
general  partnership.  And  in  such  case,  if  the  members  of  the 
firm  neglect  to  place  their  assets  in  the  hands  of  a  proper  and 
responsible  trustee,  to  be  distributed  among  all  the  creditors  of 
the  firm  ratably,  in  proportion  toi  the  amount  of  their  several 
debts,  any  creditor  of  the  firm  may  have  his  action  for  an 
accounting,  and  for  the  appointment  of  a  receiver.  Whitewright 
V.  Stimpson,  2  Barb.  379. 

It  has  been  held,  that  whenever  a  limited  partnership  becomes 
insolvent,  from  that  time  its  assets  become  trust  funds  for  the 
benefit  of  all  creditors ;  and  no  creditor,  either  by  superior 
diligence  or  by  the  favor  of  the  partners,  can  acquire  any  vUlid 
lien  in  preference  to  other  creditors.  See  lb. ;  Innes  v.  Lansing^ 
7  Paige,  583  ;  Hayes  v.  Bement,  3  Sandf.  394 ;  Jackson  v.  Sheldon, 
9  Abb.  127.  But  the  later  and  better  doctrine  is,  that  the  assets 
of  the  partnership  are  trust  funds  for  the  benefit  of  the  creditors 
equally,  except  such  as,  by  superior  vigilance,  have  obtained  a 
lien  on  the  property  of  the  partnership.  And  they  become  trust 
funds  for  such  mode  of  distribution,  so  far  as  any  action  of  the 
partners  is  concerned,  at  the  time  of  insolvency  ;  and,  so  far  as 
the  action  of  creditors  is  concerned,  at  the  time  the  court  takes 
possession  of  the  fund,  either  by  decree  or  by  appointment  of  a 
receiver.  Until  that  time,  it  is  the  right  of  every  creditor  to  seek 
a  preference,  and  to  obtain  one,  if  he  can,  by  superior  vigilance. 
Artisan's  BanTc  v.  Treadwell,  34  Barb.  553  ;  S.  C.  affirmed,  sub 
nomen  Van  Alstyne  v.  (t!oo7c,  25  N.  Y.  (11  Smith)  489.  See 
Davenport  v.  Kelly,  42  N.  Y.  (3  Hand)  193. 

The  death  of  a  partner  operates  a  dissolution  of  the  partner- 
ship, and  it  invests  the  surviving  partners  with  the  exclusive 
right  of  possession  and  management  of  the  whole  partnership 
property  and  business  ;  but  only  for  the  purpose  of  selling  and 
closing  the  same.    Evans  v.  Evans,  9  Paige,  178  ;  LoescMgk  v. 
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Addison,  19  Abb.  169  ;  S.  C,  Kob.  331 ;  S.  C.  again,  4  Abb.  N.  S. 
210 ;  affirmed,  51  N.  Y.  (6  Sick.)  660 ;  Cusliman  v.  Addison,  52 
N.  Y.  (7  Sick.)  628  ;  but  without  remuneration  or  commissions, 
unless  otherwise  provided  in  the  articles  of  agreement.  Dougherty 
V.  Yan  Nostrand,  1  Hoff.  68  ;  Ames  v.  Downing,  1  Bradf.  321 ; 
Beatty  v.  Wray,  19  Penn.  St.  516  ;  Brown  v.  McFarland''  s 
Executor,  41  id.  129.  Hence  the  personal  representatives  of 
the  deceased  partner  are  not  entitled,  as  in  case  of  dissolu- 
tion by  insolvency,  etc.,  to  demand  an  accounting  and  receiver, 
but  they  must  wait  a  reasonable  time  to  enable  the  sur- 
vivors to  wind  up  and  settle  the  partnership  concerns,  to 
pay  the  partnership  debts  and  obligations,  and  to  distribute 
the  surplus  among  those  entitled  to  it.  Hubbard  v.  Ouild,  1 
Duer,  662.  See  Evans  v.  Evans,  9  Paige,  178 ;  Jacquin  v. 
Buisson,  11  How.  885.  This  it  is  the  duty  of  the  survivor  to  do 
with  all  practical  diligence  ;  and  in  case  of  any  neglect  of  duty 
or  unnecessary  delay,  a  court  of  equity  will  enforce  such  duty, 
and  compel  a  full  account  and  settlement  of  the  whole  concern. 
Evans  v.  Evans,  9  Paige,  178 ;  'Story  on  Part.,  §  347. 

So,  if  there  be  any  fault  on  the  part  of  the  survivor,  or  danger 
of  abuse,  or  positive  misapplication  of  the  funds  or  property  by 
him,  the  representatives  of  the  deceased  party  may  at  once  apply 
to  the  court  to  restrain  him  and  appoint  a  receiver,  and  account 
for  and  wind  upj the  partnership  affairs.  Story  on  Part.,  §  344. 
And  they  have  the  right  to  insist  on  the  application  of  the  joint 
property,  in  the  hands  of  the  survivors,  to  the  payment  of  the 
joint  debts,  and  a  division  of  the  surplus.  In  such  action  they 
are  entitled  to  an  interlocutory  decree  or  order,  directing  a  sale 
of  the  co-partnership  property  and  its  conversion  into  money. 
Evans  v.  Evans,  9  Paige,  178  ;  2  Van  Sant.  Eq.  Pr.  184.  See 
Saving  and  Loan  Society  v.  Giii,  21  Cal.  595  ;  Ames  v.  Down- 
ing, 1  Bradf.  321  ;   Washburn  v.  Goodman,  17  Pick.  519. 

The  survivors  are  under  no  obligations  to  continue  the  trade 
or  business  ;  and  if  they  act  otherwise,  and  continue  the  property 
in  trade,  or  go  on  in  business  under  the  credit,  and  risking  the 
effects  of  the  firm,  not  only  will  equity  restrain  them  doing  so  if 
injunction  be  desired  by  the  representatives  of  the  deceased  ;  but 
if,  by  such  new  business,  profit  is  made,  the  survivors  will  be 
bound  to  account  for  this  profit  as  belonging  to  the  firm.  See 
Ogden  v.  Astor,  4  Sandf.  311  ;  Washburn  v.  Goodman,  17  Pick. 
519  ;  Grawshay  v.  Collins,  15  Yes.  218.      And  if  no  profit  or 
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even  a  loss  is  made,  they  must  be  charged  with  interest  on  the 
funds  they  use,  and  the  whole  loss  will  be  theirs.  Simpson  v. 
Feliz,  1  McCord  Ch.  213  ;  Moon  v.  Story,  8  Dana,  233  ;  Ooddard 
V.  Bulow,  1  Nott  &  McCord,  45.  It  seems,  however,  that  if  the 
survivors  carry  on  the  business,  and  make  a  profit  which  is 
credited  to  the  firm,  they  may  be  allowed  some  compensation 
for  their  services,  unless  the  articles  of  agreement  provide  other- 
wise. See  Pars,  on  Part.  443  ;  Burden  v.  Burden,  1  Ves.  &  B. 
170 ;  StocTcen  v.  Dawson,  6  Beav.  371.  But  see  Ames  v.  Down- 
ing, 1  Bradf.  321. 

On  the  dissolution  of  a  partnership,  the  surviving  partners 
have  each,  against  the  others,  a  right  to  a  final  adjustment  and 
settlement  of  the  partnership  accounts,  and  a  distribution  of  the 
surplus  ;  and  in  an  action  for  such  purpose  the  representatives 
of  the  deceased  partner  are  necessary  parties,  in  order  to  a  full 
accounting  and  final  settlement  of  the  estate.  Story  on  Part., 
§347.  ^ee  Offden  v.  Astor,  4  Sandf.  311;  Washburn  v.  Good- 
man, 17  Pick.  519. 

■  There  is  still  another  case,  as  well  as  in  case  of  the  death  of  a 
partner,  in  which  one  or  more  of  the  partners  has  the  sole  right 
to  wind  up  the  concern,  namely,  when  such  right  is  expressly 
given  by  consent  or  agreement.  And  in  cases  of  this  kind  the 
court  will  not  interfere  with  the  right  thus  given,  without  proof 
of  a  palpable  breach  of  the  articles,  or  breach  of  duty,  or  some 
act  amounting  to  fraud,  or  an  endangerment  of  property  or  rights 
of  the  withdrawing  partner.  The  latter  cannot  intercept  the 
proceedings  of  the  former  under  mere  apprehension  of  loss,  or 
because  he  may  think  they  have  not  acted  discreetly  or  judi- 
ciously. BTayes  v.  ITeyer,  4  Sandf.  Ch.  485  ;  Walker  v.  Trotf,  4 
Edw.  38.  All  the  principles  applicable  to  the  rights  and  obliga- 
tions of  the  survivors  of  a  partnership  firm  are  equally  applicable 
to  cases  of  this  character.  See  Yan  Sant.  Bq.  Pr.  185. 
"  .  Asto  the  rights  of  the  parties  in  the  co-partnership  assets  on 
dissolution  of  the  firm  and  after  payment  of  the  partnership 
debts,  see  Neudecker  v.  KoTilherg,  3  Daly,  407.  In  an  action  to 
settle  partnership  affairs,  the  sale  of  partnership  realty  may  be 
decreed  without  requiring  the  parties  to  bring  an  action  of  parti- 
tion.   ParTcer  v.  Par  Jeer,  65  Barb.  205. 

Section  3.  Parties  to  the  action. 

a.  Parties  generally.  The  subject  generally  of  parties  to  ac- 
tions has  been  fully  discussed  in  a  former  volume.    Ante,  Yol. 
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1,  88  to  180  ;  and  in  this  place  it  is  merely  proposed  to  refer  to 
some  of  the  rules  relating  to  parties  in  an  action  of  accounting. 

The  Code  authorizes  a  trustee  of  an  express  trust  to  sue  alone, 
without  joining  with  him  the  person  for  whose  benefit  the  action 
is  prosecuted.  Code,  §  113.  And  "a  trustee  of  an  express 
trust ' '  is  construed  to  include  a  person  with  whom  or  in  whose 
name  a  contract  is  made  for  the  benefit  of  another  (id.),  so  that  a 
mere  nominal  trustee  may  bring  an  action  for  an  accounting 
without  joining  his  cestui  que  trust.  But,  if  the  action  is 
brought  by  the  trustees  for  a  settlement,  and  an  account  of  the 
trust  funds,  the  cestui  que  trust  will  of  course  be  a  party  defend- 
ant.   2  Van  Sant.  Eq.  Pr.  173. 

If  the  action  be  against  the  trustee  for  the  purpose  of  com- 
pelling him  to  carry  the  trast  into  execution,  all  the  cestuis  que 
trust  are  necessary  parties  plaintifi'.  And  in  an  action  by  legatees 
against  executors,  praying  for  an  account  of  the  personal  estate 
of  the  testator,  and  to  have  the  real  estate  sold,  and  the  proceeds 
applied  in  payment  of  the  debts  and  legacies,  the  parties  must 
all  be  brought  before  the  court.  McKenzie  v.  L"  Amour eux,  11 
Barb.  516.  So  in  the  case  of  creditors  who  seek  to  obtain  an 
account  of  the  estate  of  their  deceased  debtor,  or  the  common 
case  of  creditors  under  an  assignment  seeking  an  account  of  the 
trust  funds  at  the  hands  of  an  assignee,  or  his  personal  repre- 
sentatives, all  the  creditors  must  be,  made  parties  plaintiff,  or,  if 
some  of  them  have  conflicting  interests,  defendants.  2  Van  Sant. 
Bq.  Pr.  173.     See  Petrie  v.  Petrie,  7  Lans.  90. 

It  is  not  necessary,  however,  that  they  be  aU  plaintiffs  on  the 
record,  the  Code  providing  that  "  when  the  question  is  one  of  a 
common  or  general  interest  of  many  persons,  or  when  the  parties 
are  numerous,  and  it  may  be  impracticable  to  bring  them  all 
before  the  court,  one  or  more  may  sue  or  defend  for  the  benefit 
of  the  whole."  Code,  §  119.  In  such  case  the  action  is  brought 
by  one  of  the  creditors,  or  legatees,  or  cestuis  que  trust,  as  the 
case  may  be,  ' '  in  behalf  of  himself  and  all  other  creditors  (or 
legatees,  etc.,  as  the  case  may  be),  similarly  situated."  Brooks 
V.  Qihbons,  4  Paige,  374 ;  Wilder  v.  Keeler,  3  id.  164 ;  Egberts 
V.  Wood,  3  id.  518  ;  Thompson  v.  Brown,  4  Johns.  Ch.  619  ; 
McKenzie  v.  L! Amoureux,  11  Barb.  516  ;  Kerr  v.  Blodgett,  48 
JN".  Y.  (3  Sick.)  62.  And  see,  on  this  subject.  Creditor  s  Bill, 
ante.  Chap.  IX.     See  generally  as  to  laarties,  Petrie  v.  Petrie,  7 
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Lans.  90  ;  Fislier  v.  Hubhell,  7  id.  431 ;  S.  C,  65  Barb.  74  ;  Boody 
V.  Drew,  2  Pars.  69. 

b.  When  between  partners.  Where  the  action  for  an  accoant-, 
ing  is  between  partners,  either  partner  may  bring  the  suit,  or,  in 
case  of  assignment,  it  may  be  brought  by  the  assignee  or  trus- 
tee, or,  in  case  of  death,  by  the  executor  or  administrator.  See 
Mumford  v.  McKay,  8  Wend.  442;  Nicoll  v.  Mumford,  4 
Johns.  Ch.  522  ;  Qheeseman  v.  Wiggins,  1  Pars.  595  ;  Marquand 
V.  N.  T.  Man.  Co.,  17  Johns.  524.    And  see  ante. 

For  the  purpose  of  accounting,  the  heirs  of  the  deceased  part- 
ner are  not  necessary  parties.  GTieeseman  v.  Wiggins,  1  Pars. 
595. 

In  case  the  action  is  brought  by  one  of  two  remaining  part- 
ners, after  bankruptcy  or.  assignment,  the  assignee  or  trustee 
appointed  by  the  court,  should  be  a  party  defendant,  in  order  to 
a  full  and  complete  settlement.  So  if  one  of  two  survivors,  bring 
the  action,  the  personal  representatives  of  the  deceased  partner 
are  necessary  parties  defendant,  for  a  similar  reason.  Story  on 
Part,  §  347. 

In  an  action  to  wind  up  a  partnership  concern  inter  vivos, 
there  sometimes  may,  and  should  be  other  parties  defendant 
besides  one  or  more  of  the  partners.  Thus,  a  complaint  by  one 
partner  against  another  and  an  assignee,  to  whom  the  latter  has 
privately  assigned  the  effects,  asking  to  set  aside  the  assignment, 
and  to  wind  up  the  concern,  and  take  the  accounts,  is  not  multi- 
farious. Hayes  v.  Heyer,  4  Sandf.  Ch.  485  ;  and  see  HitchcocTc 
V.  St.  John,  1  Hoff.  Ch.  511..  If  the  partnership  property  has 
been  conveyed  in  fraud  of  the  partnership  rights,  the  vendee, 
if  a  party  to  the  fraud,  must  account  for  the  property  ;  and 
he  can  only  do  so  in  the  action  between  the  partners.  Webb 
V.  Helion,  3  Rob.  625. 

Section  4.  When  the  action  will  he  harred  hy  the  statute  of 
limitations.  The  general  rule  applicable  in  all  cases  of  account- 
ing is  that,  where  the  demand  is  strictly  of  a  legal  nature,  or 
might  be  cognizable  at  law,  courts  of  equity  govern  themselves 
by  the  same  limitations,  as  to  entertaining  such  suits,  as  are  pre- 
scribed by  the  statute  of  limitations  in  regard  to  suits  in  courts 
of  common  law  in  matters  of  account.  If,  therefore,  the  ordi- 
nary limitations  of  such  suits  at  law  be  six  years,  courts  of  equity 
having  concurrent  jurisdiction,  will  follow  the  same  period  of 
limitation.    1  Story  Eq.  Juris.  §  529  ;  Smith  v.  Olay,  3  Bro.  Ch. 
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639,  n.  ;  Hovenden  v.  Lord  Annesley,  2  Sch.  &  Lefr.  629.  But, 
where  the  demand  is  not  of  a  legal  nature,  but  purely  equitable, 
or  the  bar  of  the  statute  is  inapplicable,  courts  of  equity  have 
another  rule,  founded  sometimes  upon  the  analogies  of  the  law, 
where  such  analogies  exist,  and  sometimes  upon  its  own  inherent 
doctrine  not  to  entertain  stale  or  antiquated  demands,  and  not  to 
encourage  laches  and  negligence.  Ellison  v.  Moffatt,  1  Johns. 
Ch.  46  ;  Kingsland  y.  Roberts,  2  Paige,  193  ;  Rayner  v.  Fear- 
sail,  3  Johns.  Ch.  578 ;  Ghalmer  v.  Bradley,  1  Jac.  &  Walker, 
51  ;  Lyon  v.  Chase,  51  Barb.  13. 

Actions  of  the  first  class,  or  those  for  accounting  purely,  must 
undoubtedly  be  brought  within  six  years  from  the  time  the  cause 
of  action  accrued.  Borst  v.  Corley,  15  N.  Y.  (1  Smith),  505 ; 
See,  Welles. \.  Yates,  44  N.  Y.  (5  Hand),  525 ;  Manri  v.  Fair  child, 
2  Keyes,  106  ;  S.  C,  3  Abb.  Ct.  App.  152  ;  but  in  no  case  is  this 
rule  applicable  to  matters  of  accounting  between  parties  where 
the  relation  of  trustee  and  cestui  que  trust  exists.  Nor  will  it 
apply  to  an  action  by  a  creditor  of  a  partnership  against  a  sur- 
viving partner  to  compel  him  to  account  as  executer  of  a  deceased 
partner,  and  pay  the  partnership  debt,  in  which  case  it  is  held, 
the  limitation  of  ten  years  applies.  HicTcoJc  v.  HicTcoJc,  13  Barb. 
6.32  ;  Story  Eq.  Juris.  §  1520.  See  Mann  v.  Fairchild,  14  Barb. 
548. 

Where  the  six  years  statute  of  limitations  applies  to  the  case 
of  mutual,  open,  and  current  accounts,  the  cause  of  action  shall 
be  deemed  to  have  accrued  from  the  time  of  the  last  item  proved 
in  the  account  on  either  side.  Code,  §  95  ;  Borst  v.  Corey,  15  N. 
Y.  (1  Smith),  505. 

The  instances,  however,  of  a  strict  action  for  an  accounting, 
on  a  pure  matter  of  "account,"  or  "reciprocal  demands"  (Code, 
§  95),  in  Avhich  at  common  law  there  was  a  legal  remedy,  by  the 
action  of  account,  and  to  which  the  limitation  of  six  years  after 
action  accrued  applies,  are  said  to  comprise  but  a  small  pro- 
portion of  the  cases  in  which  equity  has  jurisdiction  to  decree  an 
accounting  ;  and  the  limitation  probably  includes  those  cases 
which  come  within  the  jurisdiction  of  a  legal  action  of  account, 
and  also  those  in  which  an  account,  adjusted  and  stated,  is 
sought  to  be  opened,  or  surcharged' and  falsified,  whether  on 
the  ground  of  mistake  and  error,  or  of  fraud.  2  Van  Sant.  Eq. 
Pr.  170. 

As  to  the  latter  ground  of  impeaching  an  account  stated,  the 
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Code  makes  special  provision.  Thus,  it  provides  that  suit  must 
be  brought  within  six  years,  in  "an  action  for  relief  on  the 
ground  of  fraud,  in  cases  which  heretofore  were  solely  cogniza- 
ble by  the  court  of  chancery  ;  the  cause  of  action  in  such  cases 
not  to  be  deemed  to  have  accijued,  until  the  discovery  by  the 
aggrieved  party  of  the  facts  constituting  the  fraud."  Code,  §  91, 
sub.  6.  It  washeld,  under  a  similar  section  of  the  Revised  Stat- 
utes (2  R.  S.  295,  [307],  §  90,  sub.  6),  that  this  limitation  applied 
to  actions  for  relief  on  the  ground  of  fraud,  in  all  cases,  and 
was  not  confined  to  cases  where  the  jurisdiction  of  equity  was 
exclusive.  Mayne  v.  Griswold,  3  Sandf.  463;  S.  C,  9  N.  Y.  Leg. 
Obs.  25.  But  the  Code  has  restricted  this  rule,  dating  the  time 
of  limitation  from  the  discovery  of  the  fraud,  to  cases  solely  cog- 
nizable in  equity ;  and  in  an  equitable  action  founded  on  fraud 
an  answer  interposing  the  statute  of  limitations  casts  on  the 
plaintiff  the  burden  of  proving  that  the  fraud  was  not  discovered 
until  within  six  years  of  the  commencement  of  the  action,  if  he 
relies  on  that  fact.  Foot  v.  Farrington,  41  N.  Y.  (2  Hand)  164 ; 
Baldwin  v.  Martin,  14  Abb.,  N.  S.  9. 

An  action  for  relief,  if  not  within  the  six  years'  limitation 
already  noticed,  or,  unless  it  be  in  a  case  of  trust,  to  which  the 
statute  of  limitations  has  no  application,  must  be  commenced 
within  ten  years  after  the  cause  of  action  shall  have  accrued. 
Code,  §  97.  See,  MannY.  FaircMld,  14  Barb.  548  ;  S.  C,  3  Abb. 
Ct.  App.  152  ;  2  Keyes,  106. 

But,  although  the  statutes  of  limitation  proper  do  not  apply 
to  cases  of  trust,  yet  it  is  said,  that  the  proposition  must  be 
received  with  its  appropriate  qualifications.  As  long  as  the  rela- 
tions of  trustee  and  cestui  que  trust  is  acknowledged  to  exist 
between  the  parties,  and  the  trust  is  continued,  lapse  of  time  can 
constitute  no  bar  to  an  account,  or  other  proper  relief  for  the 
cestui  que  trust.  2  Story  Eq.  Juris.,  §  1520,  a.  ;  See,  McCand- 
less'  Est,  61  Penn.  St.  9  ;  Howe's  heirs  v.  Rogers,  32  Texas, 
218 ;  Carpenter  v.  Cushman,  105  Mass.  417 ;  Seymour  v.  Freer, 
8  Wall.  202.  But  where  this  relation  is  no  longer  admitted  to 
exist,  or  time  and  long  acquiescence  have  obscured  the  nature 
and  character  of  the  trust,  or  the  acts  of  the  parties,  or  other 
circumstances  give  rise  to  presumptions,  unfavorable  to  its  con- 
tinuance ;  in  all  such  cases,  a  court  of  equity  will  refuse  relief 
on  the  ground  of  lapse  of  time  and  its  inability  to  do  complete 
justice.     The  doctrine  will  apply  even  to  cases  of  express  trust, 
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and  a  fortiori  it  will  apply  with  increased  strength  to  cases 
of  implied  or  constructive  trusts.  2  Story's  Eq.  Juris.,  §  1520,  a.  ; 
Porilock  V.  Gardner,  1  Hare,  594,  603  ;  Prevostv.  Oratz,  6  Wheat. 
481 ;  See,  Sleemati  v.  Wilson,  L.  E.  Eq.  IB.  36  ;  Needles  v. 
Martin,  33  Md.  609. 

The  principle  above  stated  has  been  recognized,  and  applica- 
tion made  of  it  in  several  cases  in  the  courts  of  this  state.  Thus 
in  Kingsland  v.  BoMrts,  2  Paige,  193,  a  bill  was  filed  for  an 
accounting  in  regard  to  a  transaction  which  occurred  twenty 
years  prior  to  filing  the  bill,  and  the  chancellor  refused  relief  on 
account  of  the  staleness  of  the  demand.  And  in  Ellison  v. 
Moffatt,  1  Johns.  Ch.  46,  a  bill  filed  for  an  accounting,  after  a 
delay  of  twenty-six  years,  Avas  dismissed  on  the  same  ground. 
And  see  the  following  similar  cases.  Mooers  v.  White,  6  Johns. 
Ch.  860  ;  Bay  v.  Bogart,  2  Johns.  Cas.  432  ;  Bayner  v.  Pear  sail, 
3  Johns.  Ch.  578  ;  PMllips  v.  Prevost,  4  id.  205  ;  Bruen  v.  Hone, 
2  Barb.  586.  See  also  Arden  v.  Arden,  1  Johns.  Ch.  313 ;  Picker- 
ing V.  Stamford,  2  Ves.  Jr.  272.  In  such  cases  the  rule  is  said  to 
be  salutary,  and  well  calculated  to  protect  the  rights  of  parties 
against  the  assertion  of  claims  which,  from  lapse  of  time,  are  not 
easily  traversed  on  account  of  loss  of  evidence  or  other  causes  ; 
and  the  misfortune,  if  any  arises,  certainly  should  be  sustained 
by  the  party  who  has  neglected  to  assert  the  claim  within  a  rea- 
sonable time.  Lyon  v.  Chase,  51  Barb.  13.  And  see  Attorney- 
General  V.  Fishmongers'  Go.,  5  Mylne  &  Cr.  16,  17  ;  Wedder- 
hurn  V.  Wedderliurn,  4  id.  41. 

ARTICLE  II. 

PEAGTICE    AND   PROCBEDIIS^GS   IN"   AN   ACTION"   FOK   AN   ACCOUNTING. 

Section  1.  Action,  how  commenced.  An  action  for  an  account- 
ing is  commenced  as  are  other  equity  actions,  by  the  service  of  a 
summons  for  relief,  either  with  or  without  a  complaint.  As  to 
all  the  initiatory  proceedings  see  ante,  Yol.  1,  467,  Commence- 
ment of  Actions. 

Section  2.  Pleadings. 

a.  Complaint.  In  actions  for  accounting  between  partners,  if 
suit  is  brought  prior  to  the  dissolution  of  the  partnership  the 
complaint  should  demand,  by  way  of  relief,  a  judgment  declar- 
ing the  partnership  dissolved,  as  well  as  for  an  accounting,  the 
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appointment  of  a  receiver  if  necessary,  the  sale  of  partnership 
property,  real  and  personal,  the  payment  of  the  partnership 
debts,  the  adjustment  of  equities  between  the  partners,  as  they 
may  exist,  and  the  division  of  the  surplus.  Where  suit  is 
brought  after  dissolution  of  the  partnership,  the  prayer  for 
relief  is  the  same,  excepting  that  no  prayer  for  dissolution  is  nec- 
essary. See  2  Yan  Sant.  Eq.  Pr.  187.  In  the  latter  case  it  was 
held  in  an  action  for  an  account  between  partners  that  a  com- 
plaint which  set  forth  a  partnership,  a  dissolution  of  such  part- 
nership, the  existence  of  unsettled  accounts,  and  a  balance  in 
favor  of  the  plaintiff,  constituted  a  good  cause  of  action  and  was 
sufficient,  and  that  it  was  not  indispensable  on  the  part  of  the 
plaintiff  to  set  forth  all  the  matters  in  detail  necessary  for  a  full 
and  final  account.     Ludington  v.  Taft,  10  Barb.  447. 

Where  the  partnership  is  general,  and  there  is  a  fixed  and  yet 
unexpired  time  for  its  duration,  the  complaint  (in  an  action  for 
its  dissolution  and  for  an  accounting)  must  clearly  and  posi- 
tively set  forth  causes  sufficient  to  justify  the  court  in  interfer- 
ing with  and  dissolving  the  partnership  ;  such  as  negligence  of 
the  partner  in  possession,  fraud,  violation  of  duty,  or  any  other 
misconduct  which  is  likely  to  produce  serious  or  permanent  in- 
jury to  the  partnership.  Story  on  Part.,  §  286.  Or  the  inability 
or  incapacity  of  the  partner,  from  any  cause,  to  carry  out  the 
objects  of  the  partnership.  See  ante,  page  166.  Such  allegations 
are  essential  and  issuable  facts,  and  if  not  set  forth  in  a  complaint 
for  a  dissolution  of  a  partnership  whose  fixed  term  has  not  yet 
expired,  the  complaint  is  said  to  be  defective  and  bad  on  demur- 
rer.    2  Van  Sant.  Eq.  Pr.  187. 

If  no  time  is  fixed  for  the  duration  of  the  partnership,  either 
party  may  withdraw  and  dissolve  it  at  his  pleasure  ;  and  a  suit 
for  a  dissolution  and  accounting  may  be  brought  at  any  time. 
The  complaint  in  such  case  need  show  no  other  grounds  of  dis- 
solution except  the  pleasure  of  the  party  so  applying,  accom- 
panied with  a  demand  and  refusal,  or  unreasonable  neglect  of 
the  other  partner  in  possession  to  account  with  him,  and  wind 
up  and  adjust  the  partnership  business.  See  lb.  ;  Oriswold  v. 
Waddington,  15  Johns.  67 ;  S.  C,  16  id.  438 ;  Henn  v.  Walsh,  2 
Edw.  Ch.  129. 
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Form  of  complaint  for  dissolution  of  partnership. 

{Title  of  action.) 

The_  above-named  plaintiff  complains  of  the  defendant  and 
alleges  : 

That  on  the  day  of  ,  18     ,  at  ,  the  plaintiff 

entered  into  a  partnership  with  the  defendant  for  the  purpose 
of  {state  business),  under  articles  of  co-partnership,  of  which  a 
copy  is  hereto  annexed,  and  forms  part  of  this  complaint. 

That  on  the  day  of  ,  18      ,  the  defendant  took 

exclusive  possession  of  the  partnership  books  and  stock,  and 
prevented  the  plaintiff  from  having  access  thereto.  {Or,  state 
any  other  facts  constituting  a  breach  of  the  agreement,  or  con- 
stituting sufficient  ground  for  the  dissolution  of  the  copart- 
nership.) 

Wherefore,  the  plaintiff  demands  judgment,  that  the  said 
partnership  may  be  dissolved,  and  an  account  taken  of  all  the 
said  copartnership  dealings  and  transactions  from  the  commence- 
ment thereof,  and  of  the  moneys  received  and  paid  by  the 
plaintiff  and  defendant  respectively  in  relation  thereto  ;  that  the 
property  of  the  firm,  real  and  personal,  be  sold,  and  the  copart- 
nership debts  and  liabilities  be  paid  off,  and  the  surplus,  if  any, 
divided  between  the  plaintiff  and  defendant,  according  to  their 
respective  interests. 

That  in  the  meantime  the  defendant  may  be  restrained  by  the 
order  of  the  court  from  collecting  or  receiving,  or  in  any  manner 
interfering  or  intermeddling  with  or  disposing  of  the  partnership 
debts  or  moneys,  or  other  property  or  effects  of  said  partnership. 

And  that  a  receiver  of  the  partnership  moneys,  property  and 
effects  may  be  appointed,  with  the  usual  powers  and  duties. 
And  for  such  other  and  further  relief,  as  the  nature  of  the  case 
may  require. 

E.  B., 
Plaintiff's  Attorney. 

{Add  verification.) 

&.  Answer  or  demurrer.  The  defense  usually  interposed  in 
actions  for  an  accounting  between  partners  is  by  answer  ;  though 
a  demurrer  is  sometimes  proper.  Thus,  if  the  complaint  upon 
its  face  shows  that,  by  the  terms  of  the  partnership,  it  has  not 
yet  expired,  and  no  sufficient  legal  cause  is  alleged  why  it 
should  be  dissolved,  a  demurrer  will  lie,  and  on  issue  so  joined 
the  cause  is  to  be  brought  on  for  trial  and  argument  in  the  same 
manner  as  other  equity  issues  at  law.     See  ante,  Vol.  3,  227. 

The  defendant  may  answer  by  denying  the  partnership  alto- 
gether, which  raises  an  issue  of  fact.  Or,  admitting  that  a  part- 
nership once  existed,  he  may  set  up  the  partnership  articles, 
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showing  that  the .  period  for  its  termination  has  not  expired. 
And  if,  notwithstanding  this,  the  complaint  allege  sufficient 
cause  for  the  dissolution,  he  may,  by  his  denial,  take  issue  upon 
any  or  all  these  allegations,  and  thus  raise  an  issue  of  fact,  to  be 
tried  before  an  accounting  can  be  ordered. 

Such  would  be  the  case  in  an  action  by  the  representatives  of  a 
deceased  partner  against  the  survivor,  in  case  the  complaint 
alleged  negligence,  misconduct,  or  any  other  breach  of  duty  on 
the  part  of  the  surviving  partner,  or  his  neglect  to  wind  up  the 
partnership  business  within  a  reasonable  time.  See  Bvans  v. 
Evans,  9  Paige,  178  ;  2  Van  Sant.  Eq.  Pr.  191.  Upon  allega- 
tions such  as  the  above,  issue  may  be  taken  by  denial  in  the 
answer,  which  issue  must  be  tried  before  an  account  is  ordered. 
If  such  issue  be  found  against  the  plaintiff,  his  complaint  must 
be  dismissed,  upon  the  ground  that  the  surviving  partner  has 
the  right,  as  survivor,  within  a  reasonable  time,  to  wind  up  the 
business  of  the  copartnership.  lb.  ;  Story  on  Part.,  §  344. 

Demurrer. 

{Title  of  action.) 

The  defendant  demurs  to  the  complaint  of  the  plaintiff  in  this 
action,  and  for  cause  of  demurrer  specifies : 

That  the  said  complaint  does  not  allege  facts  sufficient  to  con- 
stitute a  cause  of  action,  in  that  the  complaint  shows  that  the 
copartnership  by  its  terms  has  not  yet  expired,  and  no  sufficient 
or  legal  cause  is  alleged  why  such  copartnership  should  be 
dissolved.. 

D.  M., 
^  Plaintiff'' s  Attorney. 

Answer. 

{Title  of  action.) 

The  said  defendant,  in  answer  to  the  plaintiff's  complaint  in 
this  action,  alleges : 

First.  Said  defendant  denies  that  the  partnership  between  him 
and  the  plaintiff,  set  forth  in  the  complaint,  was  upon  the  terms, 
and  according  to  the  stipulations,  agreements  and  covenants 
alleged  by  plaintiff  in  his  said  complaint ;  but,  on  the  contrary 
thereof,  defendant  alleges  and  states  that  said  partnership  was 
formed  and  entered  into  and  carried  on  under  and  in  pursuance 
of  a  written  agreement  and  articles  of  copartnership  between  him 
and  said  plaintiff,  a  copy  of  which  is  hereto  annexed,  and  forms 
part  of  this  answer,  showing  that  the  time  for  the  continuance  of 
said  copartnership  is  yet  unexpired,  which  agreement  has  never 
been  altered  or  varied  in  writing  or  by  parol,  and  that  the 
copartnership  formed  and  carried  on  in  pursuance  thereof  is  the 
same  set  forth  and  alleged  in  said  complaint. 
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Second.  That  defendant  denies  each  and  every  allegation  set 
forth  in  the  {second  separate  cause  of  action  in)  said  complaint 
relative  to  {stating  what ;  or,  otherwise  state  the  facts  as  they 
may  he,  showing  that  the  plaintiff  has  no  right  to  a  judgment 
for  dissolution,  and  an  accounting  consequent  thereon).  See 
2  Van  Sant.  Eq.  Pr.  579. 

Section  3.  ProTisional  remedies.  As  to  when  the  common 
provisional  remedies  of  an  injunction,  and  the  appointment  of  a 
receiver  will  be  allowed  as  preliminary  to  an  action  for  an 
accounting  between  partners.     See  ante,  Vol.  2,  55,  207. 

Section  4.  Trial. 

a.  By  the  court.  Where  a  material  issue  of  fact  has  been 
formed  in  an  action  between  partners  for  an  accounting  which 
goes  to  show  that  the  plaintiff  has  no  present  right  to  demand 
an  account,  the  cause  must  be  brought  to  trial  before  an  account- 
ing can  be  had.  See  Oraham  v.  Oolding,  7  How.  260.  Unless 
such  issue  be  ordered  to  be  tried  by  a  jury  (Code,  §  264),  or 
unless  it  be  referred  to  a  referee  (Code,  §  270,  271),  the  trial  is  to 
be  by  the  court  (Code,  §  263),  and  is  brought  on  before  the  court 
on  the  usual  notice,  and  in  the  manner  already  described. 
Ante,  Vol.  3,  215.  And  see  lb.  215,  216,  as  to  the  practice  on 
the  trial,  decision,  etc. 

b.  By  a  jury.  An  issue  as  above  may  also,  upon  an  order  of 
the  court  for  that  purpose,  be  tried  by  a  jury  in  the  same  man- 
ner that  feigned  issues  were  formerly  tried  under  the  chan- 
cery practice.  See  Code,  §  264  ;  O'Brien  v.  Bowes,  4  Bosw.'  657 ; 
S.  C.,  10  Abb.  106.  But  if  either  party  desires  a  trial  by  jury,  he 
must,  within  ten  days  after  issue  joined,  give  notice  of  motion 
for  the  settlement  of  issues  in  pursuance  of  the  rule  of  court. 
Sup.  Ct.  Rule,  40.  See,  as  to  the  practice  in  this  respect, 
ante,  Vol.  3,  20  to  24,  300. 

c.  By  a  referee.  Upon  the  written  consent  of  the  parties  the 
issues  may  be  referred  to  a  referee.  Code,  §  270  ;  or,  if  the  par- 
ties do  not  consent,  and  the  trial  of  an  issue  of  fact  shall  require 
the  examination  of  a  long  account  on  either  side,  a  reference  may 
be  ordered  by  the  court.  Code,  §  271.  See  ante.  Vol.  3,  254, 
259.  And  see  generally,  as  to  compulsory  references  and  pro- 
ceedings thereon,  lb-  246  to  252. 

Section  5.  Interlocutory  decree  for  an  accounting.    See  ante, 
Vol.  3,  342. 
Section  6.  Accounting  before  a  referee.    The  proceedings  on  a 
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reference  to  take  accounts  have  been  fully  discussed.  Ante,  Yol. 
3,  355  to  363.  It  may  be  added  that  in  cases  of  accounting 
between  partners,  if  the  articles  of  co-partnership  prescribe  a 
method  of  taking  the  partnership  accounts,  and  the  parties  have 
acted  upon  it,  the  same  must  be  considered  by  the  referee  as  the 
rules  vfhich  are  to  govern  the  accounting  before  him.  Jackson 
V.  SedgwicJc,  1  Swans.  460,  469  ;  Worts  v.  Pern,  3  Bro.  P.  C.  548. 
But  if  a  different  mode  has  in  reality  been  adopted  for  years, 
and  a  business  has  been  engaged  in  to  which  the  stipulations 
could  not  apply  without  injustice,  such  accounting  will  be 
considered  as  waived,  and  the  articles  be  looked  at  as  though 
the  stipulation  was  expunged.     lb.  ;  Edw.  on  Ref.  656. 

Where  the  articles  of  co-partnership  require  one  of  the  co-part- 
ners to  make  an  annual  statement  of  the  co-partnership  accounts 
upon  the  books  of  the  firm,  and  he  makes  such  statement  accord- 
ingly, the  other  co-partner  will  be  deemed  to  have  acquiesced  in 
the  correctness  of  the  statement,  if  he  does  not  object  to  it  within 
a  reasonable  time  thereafter.    Heartt  v.  Corning,  3  Paige,  566. 

Entries  on  the  partnership  books  to  which  both  parties  had 
access  at  the  time  the  entries  were  made,  are  to  be  considered  as 
prima  facie  correct;  subject,  however,  to  the  right  of  either 
partner  to  show  mistakes  or  errors  in  the  account.  Heartt  v. 
Corning,  3  Paige,  566.  So,  the  dates  as  furnished  by  the  books 
of  account  themselves  are  to  be  assumed  as  the  true  dates. 
StougMon  v.  Lynch,  2  Johns.  Ch.  209;'S.  C,  1  lb.  467;  see 
Caldioell  v.  Leiber,  1  Paige,  483  ;  Johnson  v.  Hartshorne,  52  N. 
T.  (7  Sick.)  173. 

In  the  settlement  of  partnership  accounts  there  is  no  fixed  rule 
as  to  interest,  and  its  allowance  depends  upon  the  circumstances 
of  the  case.  Compound  interest  cannot  be  allowed  upon  bal- 
ances in  favor  of  one  partner,  but  may  be  charged  upon  debits  in 
cases  of  bad  faith,  refusal  to  account,  or  private  use  of  the  money 
of  the  firm,  and  the  question  of  its  propriety  in  such  cases  is 
one  of  fact  for  the  trial  court,  whose  decision  is  conclusive. 
Johnson  V.  Hartshorne,  52  N.  Y.  (7  Sick.)  173. 

The  usual  'direction  requiring  a  party  to  produce  before  a 
referee  all  books  and  papers  relating  to  the  matters  in  question 
as  the  referee  shall  direct,  entitles  the  referee  to  require,  by  his 
warrant  or  summons  that  all  such  books  and  papers  generally 
shall  be  left  in  his  office  ;  and  a  refusal  to  leave  them,  in  pursu- 
ance of  such  a.  warrant,  is  a  disobedience  of  the  order  of  the 
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court  wMcli  has  directed  their  production.  Shirley  v.  Ferrers, 
1  Mylne.  &  Craig,  304  ;  2  Van  Sant.  Eq^.  Pr.  199  ;  see  Kelly  v. 
Mckford,  5  Paige,  548. 

Section  8.  Keport,  final  hearing  and  judgment. 

As  to  the  report  of  the  referee,  etc.,  see  ante,  Yol.  3,  379  to  393. 

Final  judgment  on  full  accounting  hy  parties  and  receimr 

iefore  referee. 
{Title  of  action.) 
At  a  special  term,  etc.  , 

On  reading  and  filing  the  report  of  D.  M.,  Esq.,  the  referee 
herein,  made  and  filed  pursuant  to  the  order  {or  several  orders) 
of  reference  herein,  directing  an  accounting  between  the  parties 
to  this  action,  and  by  the  receiver  appointed  herein,  and  the 
schedules  and  statements  of  accounting  thereto  annexed  {and 
the  exceptions  thereto,  etc..,- if  any  have  ieen  taken),  and  after 
hearing  counsel  for  the  respective  parties  :  Now,  on  motion  of 
B.  D.  S.,  of  counsel  for  the  plaintiff,  it  is  adjudged  that  the  said 
report,  and  the  accounting  therein  taken  and  found  by  said 
referee,  be,  and  the  same  hereby  i»,  in  all  things  ratified  and  con- 
firmed. {Except  that,  etc.  If  any  exception  is  allowed  state 
what,  and  also  how  the  report  is  modified.) 

It  is  further  adjudged  that  the  copartnership  heretofore  exist- 
ing between  the  plaintiff"  and  defendant  under  the  firm  and 
style  of  JSr.  &  Gr.  be,  and  the  same  hereby  is,  pursuant  to  the 
former  order  of  this  court  {or  decision  of  the  justice  iefore  whom 
this  cause  was  tried),  declared  dissolved  from  the  date  of  the 
entry  of  said  order  {filing  said  decision),  to  wit,  the  day 

of 

It  is  further  adjudged  that  out  of  the  said  balance  so  reported 
as  remaining  in  the  hands  of  said  receiver  at  the  sum  of 
dollars,  he  retain  his  lawful  charges  for  expenses  and  commis- 
sions hereby  allowed  at  the  sum  of  dollars  ;  and  that  out 
of  the  residue  thereof  he  pay  the  attorney  for  the  plaintifi'  his 
costs  and  disbursements  hereby  adjudged  at  the  sum  of 
dollars  {and  allowance,  in  addition  thereto,  of        dollars). 

It  is  further  adjudged  that,  out  of  the  residue  thereof,  the  said 
receiver  pay  to,  etc.  (if  the  entire  partnership  debts  and  liabili- 
ties have  been  established  and  appear  by  the  referee's  report 
and  schedules,  or  otherwise,  the  judgment  will  specify  them 
and  direct  their  payment,  and  then  proceed  to  adjudge  tlie. 
rights  and  interests  of  the  partners.)  • 

It  is  further  adjudged  that  the  said  plaintiff  A.  B.,  has 
advanced  to  said  firm  more  than  his  equal  one-half  of  the  capital 
thereof  the  sum  of  dollars,  and  that  said  co-partnershij)  is 

indebted,  to  him  in  that  sum,  with  the  interest  thereon,  amount- 
ing, as  appears  by  said  report,  at  the  date  thereof,  to  the  sum 
of  dollars  ;  and  that  said  receiver,  after  making  the  above 
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payments,  and  out  of  the  i-esidue  of  said  partnership  assets 
remaining  in  his  hands,  do  pay  said  plaintiff  the  said  sum  of 
dollars,  with  interest  thereon  from  the  date  of  said  report. 

It  is  further  adjudged  that  the  surplus  remaining  after  such 
payments,  belongs  to  the  said  parties,  plaintiff  and  defendant,  in 
equal  proportions  ;  and  that  said  receiver  do  pay  to  each  of  said 
parties,  plaintiff  and  defendant,  the  one-half  thereof,  and  take 
their  receipts  therefor,  as  well  as  the  receipts  of  the  several  par* 
ties  for  the  respective  sums  hereinbefore  directed  to  be  paid,  and 
annex  the  sam«  to  his  report  of  his  proceedings  under  this  judg- 
ment, to  the  end  that,  on  the  coming  in  of  such  report,  he  may 
be  discharged  of  his  said  trust  as  receiver,  and  his  bond  be 
ordered  to  be  delivered  up  and  canceled. 

{If  the  GO -partner ship  he  insolvent,  or  the  debts  and  liabilities 
of  the  co-partner s7dp  have  not  been  established,  or  the  suit  be 
brought  by  a  creditor  against  the  firm,  etc. ,  the  form,  of  the 
judgment  must  necessarily  vary  with  the  circumstances  of  the 
case.)    See  2  Van  Sant.  Eq.  Pr.  596. 

Section  9.  Costs.  In  partnership  accounting,  where  neither 
party  is  in  fault,  or  the  accounts  are  intricate  or  doubtful,  no 
costs  are  allowed  inter  partes,  but  they  are  usually  charged  on 
the  fund.  Where  a  mutual  account  is  decreed,  it  is  said  to  be 
the  usual  practice  of  the  court,  to  reserve  the  question  of  costs 
until  after  the  report,  in  order  that  the  court  may  have  it  in  its 
power  to  punish  the  wrong  doer.  2  Van  Sant.  Eq.  Pr.  211. 
But,  if  a  party  be  guilty  of  a  fraud,  or  of  excluding  his 
co-partner  from, his  due  proportion  of  the  profits,  by  means  of  a 
secret  agreement,  etc,  costs  may  be  decreed  against  him  up  to 
the  hearing,  and  the  question  of  subsequent  costs  reserved.  lb. ; 
Russell  V.  AustwicTc,  1  Sim.  52. 

Vol.  v.  — 87 


CHAPTER  XI. 

DIVORCE. 
ARTICLE   T. 

ACTION  FOR  AN  ABSOLUTE  DIVOBCB. 

Section  1.  When  the  action  will  lie.  The  only  sufficient  ground 
recognized  by  the  law  of  this  state,  to  support  an  action  for 
an  absolute  divorce,  that  is,  an  action  for  the  dissolution  of  a 
marriage  originally  valid  and  binding,  is  adultery  of  one  of  the 
parties.  Thus,  by  the  provisions  of  our  Revised  Statutes  the 
supreme  court  may  adjudge  a  marriage  to  be  dissolved,  when- 
ever adultery  has  been  committed  by  any  husband  or  wife,  in 
either  of  the  following  cases : 

1.  Where  both  husband  and  wife  were  inhabitants  of  this  state, 
at  the  time  of  the  commission  of  the  oflFense  ; 

2.  Where  the  marriage  has  been  solemnized,  or  has  taken  place 
within  this  state,  or  where  the  injured  party,  at  the  time  of  the 
commission  of  the  offense,  and  at  the  time  of  exhibiting  the  bill 
of  complaint,  shall  be  an  actual  inhabitant  of  this  state  : 

3.  Where  the  offense  has  been  committed  in  this  state,  and  the 
injured  party,  at  the  time  of  exhibiting  the  bill  of  complaint,  is 
an  actual  inhabitant  of  this  state.  2  R.  S.  144,  (150),  §  38  ;  Laws 
of  1862,  ch.  246,  §  1.  And  the  statute  further  provides  that,  if 
a  married  woman,  at  the  time  of  exhibiting  a  bill  against  her 
husband,  resides  in  this  state,  she  is  to  be  deemed  an  inhabitant 
thereof,  although  her  husband  may  reside  elsewhere.  2  R.  S.  148, 
(154),  §  57. 

To  entitle  a  party  to  sustain  a  bill  for  a  divorce  under  the  stat- 
ute prior  to  the  amendment  of  1862,  he  must  be  an  actual  and 
bona  fide  inhabitant  of  the  state  at  the  time  of  the  commission  of 
the  offense  of  adultery,  and  at  the  time  of  commencing  the  action. 
'Williamson  v.  Parisien,  1  Johns.  Ch.  389;  McNeil  v.  McNeil, 
3  Edw.  Ch.  550.  And  it  was  held  that,  coming  tehiporarily  into 
the  state,  merely  for  the  purpose  of  commencing  the  suit,  and 
then  departing,  did  not  make  him  an  inhabitant.  McNeil  v. 
McNeil,  3  Edw.  Ch.  550. 
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B^'^  an  amendment  of  the  statute  in  the  year  above  named,  these 
rules  were  changed,  and  the  action  may  now  be  maintained, 
where  the  marriage'  was  solemnized  in  this  state,  whether  the 
plaintiff  shall  be  an  actual  inhabitant  of  the  state  or  not.  Laws 
of  1862,  chap.  246,  §  1. 

It  should  be  observed  that  although  the  provisions  of  the 
statute  before  cited,  empower  the  court  to  grant  a  divorce  in 
certain  cases,  yet  this  will  not  be  done,  of  course,  in  all  cases, 
even  though  the  adultery  is  fully  ascertained.    Thus,  in  an  early 
case  under  the  statute,  where  a  husband  abandoned  his  wife  for 
eight  years,  and  she,  presuming  him  dead,  married  again  ;  and 
the  husband  returned,  discovered  it,  and  with  apparent  acquies- 
cence again  departed,  and,  after  a  continued  absence  abroad  of 
twenty  years,  returned  and  sued  foi*  a  divorce  for  the  adultery, 
the  parties  to  the  second  marriage  still  living  together  as  husband 
and   wife,  it  was  held,  that  though  the  second  marriage  was 
void,  the  lapse  of  time  was  a  bar  to  the  suit.      Williamson  v. 
Williamson,   1  Johns.  Ch.  488.    And  now,  by  a  rule  of  the 
supreme  court,  where  parties  are  living  together  as  man  and  wife 
under  a  void  marriage,  or  in  adulterous  intercourse,  the  plaintiff 
must  show  that ^■86  years  have  not  elapsed  since  the  commence- 
ment of  such  adulterous  intercourse  was  discovered,  otherwise 
the  divorce  will  not  be  granted.     Sup.  Court  Rule,  87. 

And  if  any  person  whose  husband  or  wife  shall  have  absented 
himself  or  herself,  for  the  space  of  five  successive  years,  without 
being  known  to  such  person  to  be  living  during  that  time,  shall 
marry  during  the  lifetime  of  such  absent  husband  or  wife,  the 
marriage  shall  be  void  only  from  the  time  that  its  nullity  shall 
be  pronounced  by  a  court  of  competent  authority.  2  R.  S.  139 
(144),  §  6.  See  Oriffin  v.  Banks,  24  How.  213  ;  Cropsey  v.  Mc- 
Kinney,  30  Barb.  47 ;  Brower  v.  Bowers,  1  Abb.  Ct.  App.  222. 
And,  until  such  decree  of  nullity  is  pronounced,  an  action  for 
divorce  will  not  lie.     See  lb. 

A  deed  of  separation  is  no  bar  to  an  action  for  a  divorce  on  the 
ground  of  adultery.  Anderson  v.  Anderson,  1  Edw.  Ch.  380. 
Nor  does  a  decree  of  separation  bar  such  an  action.  Visc'h.er  v. 
Yischer,  12  Barb.  640.'  Even  though  the  defendant,  subsequent 
to  such  decree,  may  have  obtained  a  void  decree  for  absolute 
divorce  in  the  courts  of  another  state.  lb. 

And  the  general  rule  is  well  established,  that  a  decree-  of 
divorce  by  a  court  of  another  state,  in  an  action  prosecuted  in 
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the  defendant' s  absence,  and  without  notice  to  or  appearance  by 
the  defendant,  is  without  jurisdiction  and  void.  McQifferf  v. 
McGiffert,  17  How.  18;  S.  C,  31  Barb.  69  ;  Holmes  v.  Holmes, 
4  Lans.  388 ;  PTielps  v.  Baker,  41  How.  237;  S.  C,  60  Barb.  107  ; 
Hoffman  v.  Hoffman,  46  N.  Y.  (1  Sick.)  30 ;  affirming  S.  C,  55 
Barb.  269  ;  Jackson  v.  Jackson,  1  Johns.  424 ;  Pawling  v.  Bird^s 
Executors,  13  Johns.  192  ;  see  Kinnier  v.  Kinnier,  45  N.  Y. 
(6  Hand),  535 ;  affirming  S.  C,  58  Barb.  424,  and  hence,  can 
never  be  a  bar  in  an  action  of  divorce  for  adultery  against  the 
party  obtaining  such  decree. 

Section  2.  When  the  right  of  action  will  be  forfeited. 

a.  In  general.  The  court  may  deny  a  divorce  in  the  follow- 
ing cases,  although  the  fact  of.  adultery  be  fully  established  : 

1.  Where  the  offense  shall 'appear  to  have  been  committed  by 
the  procurement,  oj  with  the  connivance,  of  the  complainant ; 

2.  Where  the  offense  charged  shall  have  been  forgiven  by  the 
injured  party,  and  such  forgiveness  be  proved  by  express  proof, 
or  by  the  voluntary  cohabitation  of  the  parties,  with  the  knowl- 
edge of  the  fact ; 

3.  Where  there  shall  have  been  no  express  forgiveness,  and  no 
voluntary  cohabitation  of  the  parties,  but  the  suit  shall  not  have 
been  brought  within  five  years  after  the  discovery  by  the  com- 
plainant, of  the  offense  charged  ; 

4.  Where  it  shall  be  proved  that  the  complainant  has  also  been 
guilty  of  adultery,  under  such  circumstances  as  would  have 
entitled  the  defendant,  if  innocent,  to  a  divorce.  2  R.  S.  145 
(151),  §  42. 

&.  By  procurement,  or  connivance.  The  right  to  a  divorce  on 
the  ground  of  adultery  is  forfeited,  by  the  procurement  or  con- 
nivance of  the  complainant ;  and  this,  on  the  principle  that  "he 
who  consents  cannot  receive  an  injury."  See  Rogers  v.  Rogers, 
3  Hagg.  Eocl.  Rep.  58.  And  it  is  said  that,  in  order  to  constitute 
connivance,  actual  corruption  is  not  necessary.  Passive  acqui- 
escence, with  the  intention  and  in  the  expectation  that  guilt  will 
follow,  is  sufficient.  lb.  On  the  other  hand,  however,  there  must 
be  consent  —  not  mere  negligence,  inattention,  over-confidence, 
dullness  of  apprehension,  or  indifference.  lb.  The  injured  party 
may  wait  for  adequate  proof,  but  no  longer.  Crewe  v.  Crewe,  3 
id.  123,  131 ;  see  Oower  v.  Oower,  4  Eng.  R.  (Moak's  Notes), 
657. 

Connivance  is  generally  proved  by  circumstantial  evidence. 
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Sogers  v.  JRogers,  3  Hagg.  Eccl.  R.  58,  59  ;  Myers  v.  Myers,  41 
Barb.  114. 

Collusion  is  an  agreement  between  the  parties,  for  one  to  com- 
mit, or  appear  to  commit,  an  act  of  adultery,  so  as  to  suffer  the 
other  to  obtain  a  remedy  at  law  as  for  a  real  injury.  Crewe  v. 
Crewe,  3  id.  133 ;  2  Barb.  Ch.  254.  And  this  is  said  to  be  the 
probable  meaning  of  the  word  procurement,  as  used  in  the 
statute.  lb. ;  and  see  2  Hoff.  Ch.  Pr.  258  ;  Myers  v.  Myers,  41 
Barb.  114. 

The  fact  that  there  was  no  connivance  or  procurement  is 
required  to  be  shown  to  the  court,  either  by  the  affidavit  of  the 
plaintiff  on  the  hearing,  or  by  suitable  averments  in  the  com- 
plaint verified  by  the  oath  of  the  plaintiff.  Sup.  Court  Rule, 
87. 

G.  By  condonation  or  forgiveness.  The  rule  is  well  settled 
that  a  voluntary  cohabitation  between  husband  and  wife  after 
knowledge  of  an  act  of  adultery  committed  by  one  party,  will 
be  such  a  condonation  or  forgiveness  of  the  offense  as  to  bar  an 
action  for.  a  divorce.  Pitts  v.  Pitts,  52  N.  Y.  (7  Sick.)  593  ;  S. 
C,  45  How.  45;  14  Abb.,  N.  S.,  97;  Wood  v.  Wood,  2  Paige, 
108  ;  Johnson  v.  Johnson,  4  Paige,  460  ;  Williamson  v.  Wil- 
liamson, 1  Johns.  Ch.  492  ;  Whispell  v.  Whispell,  4  Barb.  217  ; 
Reynolds  v.  Reynolds,  8  Keyes,  368.  But  the  term  condonation 
necessarily  includes  that  operation  of  the  mind  evinced  by  words 
or  acts  known  as  forgiveness,  —  the  free,  voluntary,  and  full  for- 
giveness and  remission  of  a  matrimonial  offense ;  and,  unless 
accompanied  by  that  operation  of  the  mind,  even  cohabitation 
without  fraud  or  force  is  insufficient  to  establish  a  condonation. 
Betz  V.  Betz,  19  Abb.  90  ;  S.  C,  2  Rob.  694  ;  Reese  v.  Reese,  23 
Ala.  R.  785  ;  Curtis  v.  Curtis,  1  Swab.  &  Tr.  192. 

Condonation  is  a  conditional  forgiveness  of  the  injury,  and  a 
repetition  of  the  offense  revives  the  condoned  adultery.  Smith  v. 
Smith,  4  Paige,  432.  See  CaUms  v.  Long,  22  Barb.  97.  And, 
according  to  the  English  authorities,  in  order  to  revive  a  condoned 
adultery  it  is  not  necessary  that  the  new  injury  should  be  of  the 
same  nature,  but  cruelty,  desertion,  or  other  improper  conduct  of 
the  husband  toward  his  wife  is  held  sufficient  for  that  purpose. 
Burant  v.  Burant,  1  Hagg.  Ec.  R.  745.  In  this  state,  however, 
the  principle  of  revival  of  the  condoned  offense  is  applied  only 
on  commission  of  a  new  offense  of  the  like  nature,  which  would 
of  itself  entitle  the  injured  party  to  a  divorce.     Smith  v.  Smith, 
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4  Paige,  432 ;  Whispell  v.  Whispell,  4  Barb.  217 ;  Johnson  v. 
Johnson,  4  Paige,  460.     But  see  S.  C,  14  Wend.  637. 

An  act  of  condonation  to  be  effectual  as  a  bar  to  divorce  must 
be  one  to  which  both  husband  and  wife  assent,  and  in  which 
each  participates.  An  unaccepted  offer  to  return  to  the  matri- 
monial bed  is  not  of  itself  condonation,  but  only  an  expression 
of  willingness  to  condone.  Eetz  v.  Betz,  2  Rob.  694 ;  S.  C,  19 
Abb.  90. 

It  seems  that  the  cohabitation  of  the  wife  with  her  husband, 
after  his  private  confession  to  her  of  an  act  of  adultery,  but 
which  she  has  no  means  of  proving  so  as  to  justify  her  in  leaving 
his  bed  and  board,  and  to  protect  her  friends  who  might  receive 
and  harbor  her  against  his  will,  is  not  such  a  condonation  of  the 
offense  as  will  bar  her  suit  for  a  divorce  upon  a  subsequent 
discovery  of  the  means  of  establishing  his  guilt  Hofmire  v. 
Hofmire,  7  Paige,  60  ;  S.  C,  3  Edw.  Ch.  173 ;  see  D' Aguilar  v. 
D'Aguilar,  1  Hagg.  Ec.  R.  773. 

d.  By  delay  in  hringing  action.  We  have  seen  that  the  right 
to  an  action  for  divorce,  on  the  ground  of  adultery,  is  forfeited 
where  the  suit  is  not  brought  within  five  years  after  the  discovery 
by  the  complainant  of  the  offense  charged.  See  ante,  692,  a.  The 
true  construction  of  this  statute  provision  is  held  to  be,  that  if  the 
plaintiff  knows  that  his  wife  has  contracted  a  second  marriage, 
and  continues  openly  to  cohabit  with  such  second  husband,  or 
that  she  is  living  in  open  and  continued  adultery  with  another 
person,  even  without  the  usual  form  of  a  marriage  ;  the  right  to 
commence  an  action  for  a  divorce  for  such  adultery  will  be 
barred  after  the  expiration  of  five  years,  although  such  cohabi- 
tation or  adulterous  intercourse  is  continued  down  to  the  time  of 
the  commencement  of  the  action.  Yalleau  v.  Yalleau,  6  Paige, 
207.  And  where  such  continued  adultery  is  open  and  notorious, 
the  plaintiff  must  also  satisfy  the  court  that,  by  reason  of  his 
absence  from  the  country  or  otherwise,  he  was  not  aware  of  the 
fact  of  such  continued  cohabitation  and  adultery  until  within 
five  years  of  the  time  of  commencing  suit.  lb. 

If  the  wife,  after  the  husband  has  abandoned  her,  and  been 
absent  more  than  five  years,  marries  a  second  husband,  the  first 
husband  cannot  obtain  a  divorce  on  the  ground  of  her  adultery 
with  the  second  husband  subsequent  to  such  marriage,  unless  he 
can  establish  the  fact  that,  at  the  time  of  the  second  marriage, 
the  wife  knew  that  her  first  husband  was  living  within  five  years 
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then  next  preceding.     Yalleau  v.  Yalleau,  6  Paige,  207  ;  Oriffin 
V.  Banks,  24  How.  213.     See  ante,  %  1. 

e.  By  adultery  of  plaintiff.  If  tlie  plaintiff  be  guilty  of  tlie 
same  offense  charged  upon  the  defendant  as  the  ground  of 
divorce,  his  right  of  action  is  thereby  forfeited.  The  plaintiff  in 
this  respect  must  come  into  court  with  clean  hands,  for  if  both 
parties  are  guilty,  neither  has  any  claim  to  relief,  and  they  are  in 
that  case  suitable  and  fit  companions  for  each  other.  Wood  v. 
Wood,  2  Paige,  108  ;  see  Beeby  v.  Beeby,  1  Hagg.  Ec.  R.  789  ; 
Mattox  V.  Mattox,  2  Ohio,  233. 

The  adultery  of  the  plaintiff,  although  committed  after  the  com- 
mencement of  his  action  for  a  divorce,  is  a  bar  to  such  action  ; 
and  even  after  answer  has  been  put  in,  the  defendant  will  be 
permitted,  if  application  is  made  immediately  after  the  discovery 
of  the  fact,  to  set  up  such  defense  in  a  supplemental  answer,  or 
leave  will  be  granted  to  amend  the  former  answer.  Smith  v. 
Smith,  4  Paige,  432  ;  Strong  v.  Strong,  3  Rob.  669 ;  S.  C,  28 
How.  432 ;  S.  C,  affirmed,  3  Rob.  719.  Upon  a  motion  to  amend 
,in  such  case,  the  duty  of  the  court  is  simply  to  ascertain 
whether  the  defendant  has  a  reasonable  prospect  of  establishing 
the  recriminatory  charge.  If  the  court  thinks  so,  this  alone  will 
give  the  right  to  amend.  Strong  y.  Strong,  3  Rob.  669;  S.  C, 
28  How.  432. 

An  answer  setting  up  the  adultery  of  the  plaintiff,  as  a  defense, 
need  not  allege  either  that  the  parties  were  inhabitants  of  this 
State,  at  the  time  of  the  commission  of  the  offense  ;  or  that  the 
defendant,  at  that  time,  and  at  the  commencement  of  the  action, 
was  an  actual  inhabitant  of  this  State.  Leseu^r  v.  Leseuer,  31 
Barb.  330.  The  statute  which  authorizes  the  court  to  deny  a 
divorce  in  case  of  the  plaintiff's  adultery,  refers  only  to  circum- 
stances of  guilt,  and  not  to  any  question  of  mere  jurisdiction; 
lb.  ;  2  R.  S.  144  (151),  §  42,  sub.  4. 

Section  3.  Action,  how  commenced.  The  action  for  an  abso- 
lute divorce  is  commenced  by  the  service  of  a  summons,  or  of  a 
summons  and  complaint,  in  the  same  manner  as  in  other  equity 
cases.  If  the  defendant,  after  due  diligence,  cannot  be  found 
within  this  State,  service  of  the  summons  may  be  made  by  pub- 
lication, in  the  manner  described,  ante,  Yol.  1,  516  to  631 ;  or, 
in  a  proper  case,  by  substituted  service,  as  to  which,  see  ante, 
Vol.  1,  532.  In  all  other  cases  service  of  the  summons  must  be 
made  personally  ;  and  this  is  so,  even  where  the  wife  is  a  lunatic. 
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Heller  v.  Heller,  6  How.  194 ;  S.  C,  1  Code  R.  N.  S.  309. 
Service  made  upon  one  of  her  nearest  relatives  in  sucli  case,  is 
not  snflB.cient.  lb. 

So,  the  service  must  be  such  as  fairly  to  apprise  the  defendant 
of  the  commencement  of  the  action,  otherwise  it  will  be  regarded 
as  a  fraudulent  or  unfair  use  of  the  process  of  the  court,  and  a 
judgment  founded  upon  such  service  will  be  set  aside  on  motion. 
Bulkley  v.  Bulkley,  6  Abb.  307.  And  by  a  recent  rule  of  the 
supreme  court,  the  affidavit  of  service  of  summons  in  divorce 
cases  is  required  to  state  what  knowledge  the  affiant  had  of  the 
person  served  being  the  defendant,  and  how  he  acquired  such 
knowledge  ;  and  the  coart  may  require  the  affiant  to  appear  in 
court  and  be  examined  in  respect  thereto.     Sup.  Court  Rule,  24. 

In  no  case  need  a  married  woman  prosecute  or  defend  by  guar- 
dian or  next  friend.  Code,  §  114.  But  prior  to  the  Code,  an 
infant  married  woman  was  required  to  prosecute  by  next  friend  ; 
and  if  defendant,  to  answer  by  guardian  ad  litem.  Wood  v. 
Wood,  2  Paige,  108. 

Section  4.  Provisional  remedies. 

See  ante,  Vol.  2,  210,  /. 

Section  5.    Pleadings. 

a.  Complaint.  The  complaint  in  an  action  for  an  absolute 
divorce,  must  allege  the  marriage  of  the  parties,  and  such  facts 
as  will  show  that  the  court  has  jurisdiction,  namely :  That  the 
marriage  took  place  in  this  state,  or,  the  plaintiff,  at  the  time 
when  the  offense  was  committed  and  at  the  time  of  suit,  was  an 
inhabitant  of  this  state  ;  or  if  the  marriage  was  not  solemnized 
in  this  state,  then,,  that  the  offense  was  committed  in,  and  the 
injured  party  at  the  time  of  suit  commenced  was  an  actual 
inhabitant  of  -this  state  ;  or,  if  both  the  marriage  was  solemnized, 
and  the  offense  committed  in  another  state,  then,  that  both  hus- 
band and  wife  were  inhabitants  of  this  state  at  the  time  of  the 
commission  of  the  offense.  2  R.  'S.  144,  (150),  §  38 ;  Pugsley  v. 
Pugsley,  9  Paige,  589  ;  Laws  of  1862,  chap.  246,  §  1 ;  2  Van  Sant. 
Eq.  Pr.  232. 

The  general  rule  to  be  observed  is  that  the  charge  of  adultery 
should  be  stated  with  such  definiteness  and  certainty  as  will  be 
sufficient  to  enable  the  defendant  to  know  what  will  be  required 
to  be  met  by  proof  at  the  trial.  Hence,  the  name  of  the  person 
with  whom,  the  place  where,  and  time  when  the  offense  was  com- 
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mitted,  should  be  set  fortli.  Anonymous,  17  Abb.  48 ;  Pram- 
agiori  v.  Pramagiori,  7  Rob.  302  ;  Wood  v.  Wood,  2  Paige,  109. 
If  the  persons  with  whom  the  adultery  was  committed  are 
unknown,  that  fact  should  be  averred,  and  the  time,  place,  and 
circumstances  under  which  the  adultery  was  committed  should 
be  stated.  lb.  If  thisbe  not  done,  no  reference  will  be  ordered, 
or  issue  of  fact  awarded.     Wood  v.  Wood,  2  Paige,  109. 

The  rule  above  stated,  however,  though  general,  is  not  uni- 
versal ;  and  it  may  be  modified  to  any  extent  required  by  the 
exigencies  of  the  particular  action.  Thus,  where  the  husband, 
having  been  absent  two  years,  returns  and  finds  the  wife  preg- 
nant ;  in  such  case  proof  of  the  particular  fact  would  be  sufficient 
to  ground  a  decree  of  divorce  upon.  Yet  the  injured  party  may 
be  wholly  unable  to  ascertain,  and  so  unable  to  state  in  the  com- 
plaint, the  person  with  whom,  time  when,  or  place  where  the 
adultery  was  committed,  except  so  far  as  the  time  and  place  may 
be  alleged  in  the  most  general  terms.  In  such  case,  in  addition 
to  stating  the  adultery  in  general  terms,  reference  should  also 
be  made  to  the  peculiar  nature  of  the  proof,  by  which  the  allega- 
tion is  to  be  supported  ;  and  thus  the  defendant  is  sufficiently 
notified  of  the  nature  of  the  charge  as  to  enable  him  to  know 
what  he  will  be  called  upon  to  meet  by  proof  at  the  trial,  and 
the  rule  is  satisfied.  Pramagiori  v.  Pramagiori,  7  Rob.  302 ; 
See  Clarlt  v.  Clark,  id.  284 ;  JoTinson  v.  Johnson,  14  Wend.  637. 

It  is  material  that  the  complaint  should  allege  that  the  discov- 
ery by  the  plaintiff  of  the  defendant's  criminality  took  place 
within  a  certain  time  before  the  commencement  of  the  suit. 
ZorJcowsJci  v.  ZorlcowsM,  3  Rob.  613  ;  S.  C,  27  How.  37.  And 
it  is  provided  by  a  rule  of  the  supreme  court  that,  "  unless  it  be 
averred  in  the  complaint  that  the  adultery  charged  was  com- 
mitted without  the  consent,  connivance,  privity  or  procurement 
of  the  plaintiff ;  that  five  years  have  not  elapsed  since  the  dis- 
covery of  the  fact  that  such  adultery  had  been  committed  ;  and 
that  the  plaintiff  has  not  voluntarily  cohabited  with  the  defend- 
ant since  such  discovery  ;  and  also  where,  at  the  time  of  the  offense 
charged,  the  defendant  was  living  in  adulterous  intercourse  with 
the  person  vdth  whom  the  offense  is  alleged  to  have  been  com- 
mitted ;  that  five  years  have  not  elapsed  since  the  commence- 
ment of  such  adulterous  intercourse  was  discovered  by  the 
plaintiff ;  and  the  complaint  containing  such  averments  be  veri- 
fied by  the  oath  of  the  plaintiff,  in  the  manner  prescribed  by  the 
Vol.  v.— 88 
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157th  section  of  tlie  Code,  judgment  shall  not  be  rendered  for  the 
relief  demanded  until  the  plaintiff' s  affidavit  be  produced,  stat- 
ing the  above  facts."  Sup.  Court  Rule,  87.  See  also  Myers  v. 
Myers,  41  Barb.  114,  where  a  plaintiJBT  in  his  complaint  alleged 
that  five  years  had  not  elapsed  "since  he  discovered  the  fact 
that  adultery  had  been  committed  by  the  defendant  without  his 
consent,  connivance,  or  procurement ; "  and  it  was  held  that  this 
averment  was  not  a  compliance  with  the  above  rule. 

If  the  plaintiff  (the  husband)  wishes  to  question  the  legitimacy 
of  any  of  the  children  of  his  wife,  the  allegation  that  they  are,  or 
that  he  believes  them  to  be  illegitimate  must  be  distinctly  made 
in  the  complaint.     Sup.  Court  Rule,  91. 

It  is  held  that  an  averment  in  the  complaint  by  a  wife,  that 
the  defendant  had  abandoned  and  neglected  to  provide  for  her 
is  not  impertinent.  Casey  v.  Casey,  2  Barb.  59.  So,  the  inser- 
tion of  charges  of  unkind  treatment,  or  cruel  usage,  as  evidences 
of  infidelity,  though  generally  useless,  will  not  render  the  com- 
plaint demurrable.  Beach  v.  Beach,  11  Paige,  161  ;  S  C.;  3 
]Sr.  T.  Leg.  Obs.  202 ;  Ingersoll  v.  Ingersoll,  1  Code  R.  102. 
See  MulocJc  v.  MulocTc,  1  Edw.  14.  A  cause  of  action  for 
adultery,  however,  and  one  for  cruel  and  inhuman  treatment,  being 
distinct  and  independent,  and  leading  to  distinct  issues  and 
dissimilar  judgments,  cannot  be  united  together  in  the  same 
complaint.  Jf'  Intosh  v.  M'  Intosh,  12  How.  289 ;  Henry  v. 
Henry,  27  id.  5 ;  S.  C,  17  Abb.  411 ;  Rose  v.  Rose,  11  Paige, 
166  ;  Smith  v.  Smith,  4  id.  92 ;  Johnson  v.  Johnson,  6  Johns. 
Ch.  163. 

Allegations  in  the  complaint  by  a  wife,  respecting  the  amount 
and  value  of  the  defendant' s  property,  with  a  view  to  alimony 
upon  a  judgment  for  divorce,  are  in  general  unnecessary,  and 
the  better  practice  is  not  to  insert  them  at  all.  Questions  of  this 
nature  are  not  properly  issues  to  be  raised  on  the  pleadings  ; 
but  the  amount  of  alimony  is  a  question  for  the  court  to  deter- 
mine after  the  finding  of  the  jury  upon  the  issues  presented  in 
favor  of  the  wife.  Forrest  v.  Forrest,  6  Duer,  102,  144  ;  2  Van 
Sant.  Eq.  Pr.  233. 

The  prayer  for  relief  should  be  in  terms  that  the  marriage  con- 
tract be  declared  void  and  dissolved,  and  a  divorce  a  vinculo  be 
granted.  lb.  If  the  prayer  be  only  for  separation,  no  absolute 
divorce  can  be  granted  if  the  defendant  do  not  answer,  and,  in 
such  case,  the  plaintiff  can  have  no  fn.rthe'r  relief  than  he  has 
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demanded.      Walton  v.  Walton,   32  Barb.  203;  S.  C,  11  Abb. 
231 ;  20  How.  347.     See  Anonymous,  15  Abb.  N.  S.  171. 

Form  of  complaint  on  ground  of  adultery. 

{Title  of  the  cause.) 

The  plaintiff  complains  and  alleges  :  That  on  or  abont  the 
tenth  day  of  May,  18  ,  he  was  duly  married  to  the  defendant, 
E.  M.  (now  E.  B.),  at  the  city  of  Albany,  and  that  he  continued 
to  live  with  the  said  E.  as  his  wife,  until  about  the  first  day  of 
April,  18 ,  ,  and  that  from  the  time  of  the  said  marriage  they 
have  been,  and  at  the  time  and  times, of  the  commission  of  the 
several  acts  of  adultery  hereinafter  mentioned,  were  and  now  are 
inhabitants  of  this  state. 

And  this  plaintiff  further  shows  that  he  is  informed  and 
believes,  and  charges  the  truth  to  be,  that  the  said  defendant  E., 
disregarding  the  solemnity  of  the  marriage  vow,  has,  since  the 
marriage  of  the  plaintiff  with  her  as  aforesaid,  committed 
adultery  at  divers  times  and  places  ;  and  especially  that  the  said 
B.,  on  the  ninth  day  of  June,  18  ,  at  the  city  of  Troy,  did  com- 
mit adultery,  and  have  carnal  connection  with  one  A.  B.  ;  and 
that  the  said  E,  did,  at  various  other  times  during  the  said  year 
18  ,  commit  adultery  and  have  carnal  connection  with  the  said 
A.  B.  at  the  place  last  aforesaid,  and  at  some  other  place  or 
places. 

And  this  plaintiff  further  shows  that  he  was  wholly  ignorant  of 
the  commission,  by  the  said  defendant  E.,  of  the  aforesaid  acts  of 
adultery  or  either  of  them,  until  about  the  first  day  of  September, 
18  ;  that  five  years  have  not  elapsed  since  he  discovered  the 
fact  that  such  adultery  had  been  committed  by  her  ;  that  he  has 
not  voluntarily  cohabited  with  her  since  the  discovery  thereof, 
and  that  such  adultery  was  committed  by  her  without  his  con- 
sent, connivance,  privity,  or  procurement. 

And  this  plaintiff  further  shows  that  he  is  informed  and  be- 
lieves that  the  said  E.  is  now,  and  has  for  some  time  past  been 
living  with  the  said  A.  B.  in  open  and  notorious  adultery,  at 
Buffalo,  and  that  five  years  have  not  elapsed  since  the  com- 
mencement of  such  adulterous  intercourse  was  discovered  by 
this  plaintiff ;  and  tha£  such  adulterous  intercourse  between  the 
said  E.  and  the  said  A.  B.  was  begun  and  is  continued  without 
the  consent,  connivance,  privity,  or  procurement  of  this  plain- 
tiff.* 

And  this  plaintiff  further  shows  that  during  the  time  he 
cohabited  with  the  said  E.  as  his  wife  she  had  three  children,  to 
wit,  IST.,  aged  about  ten  years  ;  0.,  a^ed  about  eight  years  ;  and 
P.,  aged  about  two  years  ;  that  the  said  children,  N.  and  O.,  were 
born  while  this  plaintiff  and.  the  said  defendant  E.  were  cohab- 
iting together  as  husband  and  wife  ;  but  that  the  said  child  P. 
was  born  on  the  day  of  ,  at,  etc.,  while  the  said  E. 
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was  living  in  adultery  with  the  said  A.  B.,  and  that  the  plaintiff 
was  absent  from  the  state  of  New  York  for  more  than  one  year 
before  its  birth,  during  all  of  which  time  the  said  defendant  E., 
was  living  within  said  state. 

Wherefore  this  plaintiff  demands  judgment  that  the  marriage 
between  him  and  the  said  defendant 'E.,  may  be  dissolved,  and  a 
divorce  decreed  according  to  the  statute  in  such  case  inade  and 
provided ;  that  the  said  infant  child  P.,  may  be  adjudged  and 
declared  illegitimate,  and  that  the  plaintiff  may  have  such  fur- 
ther relief  in  the  premises  as  shall  be  just  and  equitable. 

Donald  McDonald,  PVff's  AWy. 
( Veriflcation  may  he  added.) 

i.  Answer.  The  defendant  in  the  answer,  in  an  action  for 
absolute  divorce,  may,  either  with  or  without  a  denial  of  the 
charge  of  adultery,  set  up  the  adultery  of  the  plaintiff,  or  any 
other  matter  which  would  be  a  bar  to  a  divorce.  Sup.  Court 
Rule,  90.  And  where  charges  of  adultery  are  set  up  in  the 
answer,  such  charges,  if  established,  will  not  only  form  a  per- 
fect defense  to  the  plaintiff' s  action,  but  will  afford  a  ground  for 
affirmative  relief.  Anonymous,  17  Abb.  48  ;  B.  v.  B.,  11  N.  Y. 
Leg.  Obs.  350 ;  Leslie  v.  Leslie,  11  Abb.,  N.  S.,  311.  See  H.\  H., 
40  Barb.  9.  And,  although  the  answer  contains  a  denial  of  the 
adultery  charged  in  the  complaint,  it  may  set  up  not  only  the 
adultery  of  the  plaintiff,  but  a  condonation  or  forgiveness  of  the 
offence  in  bar  of  the  action.  Smith  v.  SmitJi,  4,  Paige,  432  ; 
Wood  V.  Wood,  2  id.  108.     See  Miller  v.  Miller,  43  How.  125. 

The  recriminatory  charge  of  adultery  in  the  answer,  must  be 
such  that  the  defendant,  if  innocent,  would  be  entitled  to  a 
divorce  if  the  charge  was  substantiated  in  an  action  commenced 
by  such  defendant.  And  in  such  case  the  adultery  of  the  plain- 
tiff should  be  set  up  in  the  answer  in  the  same  manner,  and  be 
accompanied  with  the  same  allegations  as  are  required  in  the 
complaint,  —  that  it  was  committed  without  the  defendant' s  pro- 
curement, connivance,  privity,  or  consent.  Morrell  v.  Morrell, 
3  Barb.  236;  S.  C,  1  id.  318.  These  allegations  in  the  answer  as 
well  as  in  the  complaint  are  issuable.     lb. 

The  answer  need  not  allege  that  either  of  the  parties  were  resi- 
dents of  this  State  at  the  time  of  the  commission  of  the  offense, 
or  the  commencement  of  the  action,  nor  state  where  the  adultery 
of  the  plaintiff  was  committed,  nor  where  the  marriage  took 
place.  In  short,  it  need  not  allege  any  facts  which  by  statute  are 
necessary  to  give  jurisdiction  in  an  action  for  divorce,  the 
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defense  of  adultery  being  of  itself  sufficient,  without  proof  of 
any  sucli  jurisdictional  circumstances.  Leseuer  v.  Leseuer,  31 
Barb.  330. 

Where,  in  an  action  for  a  divorce  on  the  ground  of  adultery, 
the  defendant  alleged  in  her  answer  that,  "the  plaintiff,  in 
February  and  March,  1867,  at  the  cities  of  KT.  and  B.,  committed 
adultery,  and  thereby  contracted  a  venereal  disease,  which  he 
communicated  to  the  defendant,  sometime  about  the  month  of 
March,  1867."  It  was  held,  that  the  allegations  in  the  answer 
were  sufficiently  specific,  and  that  the  adultery  of  the  plaintiff 
was  well  pleaded.     C.  v.  0.  7  Rob.  276. 

In  an  action  by  a  husband  against  his  wife  for  an  absolute 
divorce,  the  defendant  cannot  interpose  the  defense  of  cruel  and 
inhuman  treatment,  and  abandonment,  either  as  a  bar  to  the 
action,  or  as  a  counterclaim.  H.  v.  H.,  40  Bai-b.  9  ;  B.  v.  B.,  11 
N.  Y.  Leg.  Obs.  350  :  BlMell  v.  Biddell,  3  Abb.  167 ;  Griffin 
V.  Griffin,  23  How.  183.  Nor  can  the  physical  incapacity  of  the 
plaintiff  to  enter  into  the  marriage  contract,  be  interposed  as  a 
defense  after  the  lapse  of  two  years  from  the  perfecting  of  the 
contract.     Griffin  v.  Griffin,  23  How.  183. 

Where  the  defendant  in  such  an  action  sets  up  a  record  show- 
ing insanity  at  a  time  previous  to  the  adultery,  as  a  defense,  the 
onus  of  proving  that  the  insanity  did  not  exist  at  the  time  of  the 
adultery,  is  on  the  plaintiff.     Cook  v.  CooJc,  53  Barb.  180. 

An  answer  setting  up  counter- charges  of  adultery  against  the 
plaintiff,  and  asking  a  divorce  in  favor  of  the  defendant,  is  to  be 
regarded  as  setting  up  a  counter-claim,  and  in  order  to  raise  an 
issue  upon  such  charges  in'the  answer,  a  reply  must  be  inter- 
posed. Leslie  Y.  Leslie,  11  Abb.  N.  S.  311  But,  see  Hy.  H., 
40  Barb.  9.  Such  reply  may  be  a  denial  of  the  alleged  adultery, 
or  a  condonation  thereof,  or  both,  or  any  other  matter  which 
would  be  a  bar  to  an  action  for  the  adultery  alleged  in  such 
answer.     2  Van  Sant.  Eq.  Pr.  235. 

Where  the  adultery  of  the  plaintiff  is  committed  after  the 
answer  of  the  defendant  has  been  put  in,  the  defense  may  be  set 
up  in  a  supplemental  answer,  on  leave  of  the  court.  Strong  v. 
Strong,  3  Rob.  669  ;  S.  C,  28  How.  432;  S.  C,  affirmed,  3  Rob. 
719  ;  again,  4  id.  621  ;  Smith  v.  Smith,  4  Paige,  432. 

Where  the  service  of  the  summons  was  by  publication,  and 
after  judgment,  the  defendant,  upon  showing  that  he  had 
received  no  notice,  and  had  a  defense,  was  permitted  to  defend  ; 
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it  was  held,  that  the  court  had  no  power  to  permit  a  defense 
under  section  135  of  the  Code.  Brown  v.  Brown,  3  Pars.  477. 
In  an  action  for  divorce  on  the  ground  of  adultery,  the  defend- 
ant is  not  required  to  verify  the  answer.  2  R.  S.  144  (150),  §  39. 
And  this  is  so,  although  the  complaint  is  duly  verified.  Sweet 
V.  Sweet,  15  How.  169  ;  Anable  v.  Anable,  24  How.  92. 

Form,  of  answer. 
{Title  of  cause.) 

The  defendant,  in  answer  to  the  plaintiff's  complaint  in  this 
action : 

First.  Denies  each  and  every  allegation  in  said  complaint 
contained  relative  to  her  having  committed  adultery  with  the 
person  named  in  said  complaint. 

Second.  For  a  second  and  further  defense  the  defendant  alleges, 
on  information  and  belief,  that  the  said  plaintiff  on  his  part,  dis- 
regarding the  solemnity  of  the  marriage  vow,  has,  since  the  mar- 
riage of  said  plaintiff  to  her,  committed  adultery,  etc.  {As  in 
preceding  form  of  complaint  to  the  *  transposing  parties 
names  ;)  then  add  : 

Which  said  several  acts  of  adultery  the  defendant  sets  up  and 
insists  upon  by  way  of  counter-claim  ;  and  demands  that  the 
marriage  of  the  plaintiff  and  defendant  be  dissolved,  and  a  divorce 
adj  udged  in  favor  of  the  defendant,  by  a  judgment  permitting 
the  said  defendant  to  marry  again,  as  though  said  plaintiff  was 
dead ;  but  prohibiting  the  plaintiff  from  marrying  again  until 
the  death  of  the  defendant ;  and  that  the  said  plaintiff  may  be 
compelled,  by  the  judgment  of  this  court,  to  make  a  proper  and 
suitable  provision  for  the  support  and  maintenance  of  the  said 
defendant ;  and  that  the  defendant  may  have  her  costs  of  this 
action,  and  temporary  alimony,  with  such  other  or  further  relief 
as  to  the  court  shall  seem  just  and  proper. 

C.  T.  BooNE,  Beffs  AtVy. 

Section  6.  Trial  of  the  issues. 

a.  When  by  jury.  By  a  provision  of  the  Code,  section  253,  an 
issue  of  fact,  in  an  action  for  a  divorce  from  the  marriage  contract 
on  the  ground  of  adultery,. must  be  tried  by  a  jury,  unless  a  jury 
trial  be  waived  as  provided  in  section  266,  or  a  reference  be 
ordered,  as  provided  in  sections  270  and  271  of  the  Code.  Bietz 
V.  Bietz,  48  How.  114  ;  S.  C,  2  id.  339  ;  see  ante,  Vol.  3, 212,  213,  252. 

In  an  early  case  under  the  Code,  it  was  held,  that  in  an 
action  for  a  divorce  on  the  ground  of  adultery,  in  which  issues 
are  raised  by  the  pleadings  themselves,  it  was  not  necessary  to 
frame  issues  for  jury  trial,  but  the  issues  joined  by  the  pleadings 
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miglit  be  tried.  ParTcer  v.  ParTcer,  3  Abb.  478.  And  see  Strong 
V.  Strong,  4  Rob.  621. 

But  it  is  now  provided  by  a  rule  of  the  supreme  court,  that 
"in  all  actions  for  a  divorce,  when  issue  is  joined  by  the  plead- 
ings, upon  the  question  of  adultery,  such  issue  shall  not  be 
tried  by  a  jury  until  the  issue  to  be  tried  shall  be  settled  in  like 
manner  as  in  other  actions,  where  issues  arising  out  of  the 
pleadings  are  required  to  be  settled."  Sup.  Court  Rule,  40.  And 
it  is  held  that  such  issues  as  to  adultery,  must  be  settled  before 
notice  of  trial  can  be  given,  or  the  cause  be  placed  on  the  calen- 
dar. Leslie  v.  Leslie,  11  Abb.  N.  S.,  311.  See,  Ante,  Yol.  2, 466. 
As  to  the  mode  of  settling  the  issues,  &eQAnte,Yo\.  3, 19,  23,  300.; 
Sup.  Court  Rule,  40. 

The  issues  having  been  settled,  the  cause  is  to  be  brought  on, 
and  tried  as  other  issues  of  fact  in  equity  cases  are  tried  by  jury. 
And  so  after  verdict  the  proceedings  to  judgment  are  similar  to 
those  in  other  cases,  noticed  generally.  Ante,  Vol.  3,  23.  See 
"Notice  of  motion,"  "  Order  of  reference,"  and  "  Issues  as  settled 
by  referee,"  ante.  Vol.  3,  22. 

In  actions  for  divorce  on  the  ground  of  adultery,  issues 
are  only  to  be  made  up  for  the  trial  of  the  facts  contested  by  the 
pleadings.  The  allegations  expressly  made  on  one  side,  and 
denied  on  the  other,  and  those  only,  are  to  be  tried.  Morrell  v. 
Morrell,  3  Barb.  236.     And  see  Burr  v.  Burr,  2  Edw.  Ch.  448. 

h.  Wlien  hy  court  or  referee.  Under  section  253  of  the  Code, 
a  jury  trial  in  an  auction  of  divorce  may  be  waived,  as  in  other 
cases,  with  the  assent  of  the  court.  See  ante.  Vol.  3,  213,  215  ; 
id.  252.  See  "Form  of  consent  to  refer,"  ante,  Vol.  3,  256; 
"  Order  of  reference,"  id.  258. 

The  proceedings  generally  on  the  trial  of  issues  before  the 
court  or  a  referee,  in  divorce  cases,  are  the  same  as  on  the  trial 
of  issues  in  other  actions,  and  these  proceedings  have  already 
been  fully  discussed.     See,  ante.  Vol.  3,  212,  238. 

See  "Form  of  Referee's  Report,"  ante.  Vol.  3,  310,  311. 

c.  Evidence.  Proof  of  the  marriage  of  the  parties  and  their 
residen(7e  is  as  material  in  an  action  for  divorce  as  proof  of  adul- 
tery. Pugsley  v.  Piigsley,  9  Paige,  589  ;  Arbor gast  v.  Arbor- 
gast,  8  How.  297.  And  so  is  proof  that  the  complainant  had  not 
voluntarily  cohabited  with  the  defendant  after ,  knowledge  of 
adultery  on  the  part  of  the  latter  {Dodge  v.  Dodge,  7  Paige, 
589),  also  proof  of  the  time  that  has  elapsed  between  the  discov- 
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ery  of  the  adultery  and  the  commencement  of  the  action.  Zor- 
JcowsM  V.  ZorJcohski,  27  How.  37  ;  S.  C,  3  Rob.  613.  See,  as  to 
proof  of  marriage  in  a  foreign  country,  Winslow  v.  Winslow, 
6  Abb.  294. 

In  an  action  by  a  husband  against  his  wife  for  a  divorce  on  the 
ground  of  adultery,  the  wife  is  not  a  competent  witness  on  her 
own  behalf  {RmeriburgTi  v.  Rinenburgh,  47  Barb.  419),  nor,  in 
such  an  action,  can  the  defendant  be  examined  as  a  witness  for 
the  plaintiff.  Sweet  v.  Sweet,  15  How.  169  ;  Arlorgast  v.  Arior- 
gast,  8  id.  297  ;  Anable  v.  Anable,  24  id.  92.  And  it  is  provided 
by  statute  that  no  husband  or  wife  shall  be  competent  or  com- 
pellable to  give  evidence  for  or  against  the  other  in  an  action  or 
proceeding  for  divorce  on  account  of  adultery,  exijept  to  prove 
the  fact  of  marriage.  Laws  of  1867,  ch.  887,  §  2.  And  see 
HicTcs  V.  Bradner,  2  Abb.  Ct.  App.  362;  S.  0.,  5  Trans."  App. 
239  ;  35  How.  118. 

Where  the  evidence  of  adultery  in  an  action  for  divorce 
.  depends  on  the  testimony  of  the  defendant's  paramour,  unsup- 
ported by  other  evidence,  the  case  wiU  be  referred  back  to  the 
referee  for  further  evidence  ;  the  testimony  of  the  paramour 
being  subject  to  the  same  objection  as  that  of  any  other  accom- 
plice.   Anonymous,  5  Rob.  611. 

While,  to  authorize  a  divorce  for  adultery,  direct  proof  of  the 
actual  commission  of  the  crime  is  not  required,  yet  the  proxi- 
mate facts  must  lead  by  a  fair  inference  to  a  necessary  conclu- 
sion ;  a  conclusion  so  far  inevitable  that  the  supposition  of 
innocence  cannot,  by  any  just  course  of  reasoning  be  reconciled 
with  it.  Anonymous,  17  Abb.  48.  See  Myers  v.  Myers,  41 
Barb.  114. 

The  fact  that  a  witness  is  a  prostitute,  and  the  keeper  of  a 
house  of  ill-fame,  does  not  warrant  an  entire  rejection  of  her 
testimony  ;  but  a  conviction  of  adultery  should  not  be  founded 
on  facts  established  by  her  evidence  solely.  So,  where  the  cir- 
cumstances as  to  which  she  is  corroborated  do  not  inevitably 
lead  to  the  conclusion  that  adultery  has  been  committed,  her 
testimony  is  insufficient.  Anonymous,  17  Abb.  48;  and  see 
Eunn  V.  Hunn,  1  Pars.  499.  Where  there  is  no  sufficient^  evi- 
dence that  the  husband  had  the  venereal  disease,  or  that  he 
communicated  it  to  his  wife,  she  cannot  obtain  a  divorce  from 
him  for  adultery  without  further  testimony.  Hamburger  v. 
Homburger,  46  How.  346. 
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The  testimony  of  a  physician,  based  on  information  derived 
from  the  defendant  as  a  patient,  in  professional  confidence,  is 
inadmissible  to  establish  the  fact  of  adultery.  2  R.  S.  406  (432), 
§  73  ;  Hunn  v.  Hunn,  1  Pars.  Sup.  Ot.  499. 

Section  7.  Proceedings  on  default. 

a.  Reference  to  take 'proof  .  The  proceedings  for  judgment  in 
an  action  for  divorce,  where  the  defendant  makes  default,  have 
been  pointed  out.  Ante^  Vol.  3,  345,  581 ;  and  see  Lincoln  v. 
Lincoln.,  6  Rob.  525.  See  form  of  order  of  reference  in  such 
case,  ante,  Vol.  3,  346. 

6.  Report  of  referee.  See  ante,  Vol.  3,  380,  382.  The  report 
of  the  referee  is  made  and  filed  under  Supreme  Court  Rule  39, 
which  provides  that  "  the  testimony  of  the  witnesses  shall  be 
signed  by  them,  and  the  report  of  the  referee  shall  be  filed  with 
the  testimony,  and  a  note  of  the  day  of  the  filing  shall  be  entered 
by  the  clerk  in  the  proper  book,  under  the  title  of  the  cause." 
See  Fairbanks  v.  Fairbanks,  2  Edw.  Ch.  208.  To  authorize  a 
judgment  for  divorde,  the  proof  thus  taken  must  correspond 
with  the  allegations  in  the  complaint.  Thus,  where  the  com- 
plaint contains  an  allegation  of  adultery  with  a  particular  person 
it  is  not  enough  for  the  referee  to  report  that  the  act  was  com- 
mitted by  the  defendant  with  a  person  whose  name  is  unknown. 
Bokel  V.  Bokel,  3  Edw.  Ch.  376.  So,  where  the  testimony  does 
not  correspond  with  the  allegations  in  the  complaint  in  relation 
to  the  time,  place,  and  person  named  therein,  a  judgment  of 
divorce  wUl  not  be  granted,  although  there  be  evidence  of  bare- 
faced acts  of  adultery  with  others,  brought  in  under  the  general 
charge  of  adultery  with  persons  "to  the  plaintiff  unknown." 
Kane  v.  Kane,  3  id.  389. 

Form  of  report. 
{Title  of  cause.) 
To  the  supreme  court  of  the  State  of  New  York : 

In  pursuance  of  an  order  of  this  court,  made  in  the  above- 
entitled  action  on  the  day  ,  18  ,  whereby  it  was 
referred  to  me,  the  undersigned,  as  referee  to  take  proof  of  all 
the  material  facts  charged  in  the  complaint,  and  to  report 
thereon,  with  the  proofs  taken,  I  respectf  ally  report : 

1.  That  I  have  taken  proofs  in  this  action  on  the  part  of  the 
plaintiff,  and  that  such  proofs  are  hereto  subjoined  as  a  part  of 
this  report. 

2.  That  in  my  opinion  aU  the  material  facts  charged  in  the 
complaint  in  this  action  are  true,  and  have  been  sufficiently 

Vol.  V.  —87 


706  DIVORCE. 


Depositions  annexed  —  Hearing  and  judgment. 


proved  before  me,  and  that  the  said  defendant  has  committed  the 
acts  of  adultery  charged  in  said  complaint,  {and  that  all  the 
children  of  the  defendant,  named  in  the  complaint,  are  legiti- 
mate, except,  etc.) 

All  of  which  is  respectfully  submitted. 

Donald  McKeibbiw, 

{Date.)  Referee. 

Depositions  annexed. 
{Title.) 

Depositions  taken  this  day  of  ,  18     ,  in  the  above 

action,  on  the  part  and  behalf  of  the  plaintiff,  before  Donald 
McKribbin,  Referee. 

{Date.) 

Borden  D.  Smith  appears  as  counsel  for  the  plaintiff,  and 
Edwin  Baylies  appears  for  the  defendant. 

George  Perry,  a  witness  produced,  was  duly  sworn  by  the  said 
referee,  and,  on  being  examined  orally  by  counsel  for  the 
plaintiff,  deposes  as  follows :  I  am  acquainted  with  both  the 
parties  in  this  action,  etc.     {Giving  testimony  in  full.) 

Jurat.  GrEOEGE  Perky. 

Thomas  Hill,  another  witness  produced,  was  {etc.,  as  above.) 
c.  Hearing  and  judgment.  See  ante,  Yol.  3,  390  to  393.  The 
cause  is  heard  at  circuit  court  or  special  term,  and  is  brought  on 
in  the  usual  manner.  The  papers  required  on  the  hearing  are 
the  complaint  and  proof  of  service  and  default,  order  of  reference 
and  report  of  referee.  If  the  complaint  does  not  contain  the 
allegations  specified  in  Supreme  Court  Rule  87,  as  to  connivance, 
condonation,  etc.,  or  the  complaint  containing  such  allegations 
be  not  verified  by  the  plaintiff,  then  the  plaintiff' s  affidavit,  stat- 
ing the  necessary  facts  in  this  respect,  must  also  be  produced  on 
the  hearing  and  application  for  judgment,  otherwise  the  appli- 
cation will  be  denied.     See  Supreme  Court  Rule  87. 

A  rule  of  court  provides  that  "  no  judgment,  declaring  void  a 
marriage  contract,  or  granting  a  divorce,  or  for  a  separation  or 
limited  divorce,  shall  be  made  of  course  by  the  default  of  the 
defendant ;  or  in  consequence  of  any  neglect  to  appear  at  the 
hearing  of  the  cause,  or  by  consent.  And  every  such  cause  shall 
be  heard  after  the  trial  of  the  issue,  or  upon  the  coming  in  of 
the  proofs,  at  a  special  term  of  the  court ;  but  where  no  person 
appears  on  the  part  of  the  defendants,  the  details  of  the  evidence 
in  adultery  causes  shall  not  be  read  in  public,  but  shall  be  sub- 
mitted in  open  court.     No  officer  of  the  court,  with  whom  the 
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proceedings  in  an  adultery  cause  are  filed,  or  before  whom  the 
testimony  is  taken,  nor  any  clerk  of  such  officer,  either  before  or 
after  the  termination  of  the  suit,  shall  permit  a  copy  of  any  of 
the  pleadings  or  testimony,  or  of  the  substance  of  the  details 
thereof,  to  be  taken  by  any  other  person  than  a  party,  or.  the 
attorney  or  counsel  of  a  party,  who  has  appeared  iii  the  cause, 
without  a  special  order  of  the  court.  And  no  judgment  in  an 
action  for  a  divorce  shall  be  entered  except  upon  the  special 
direction  of  the  court."     Supreme  Court  Rule  92. 

Where  the  defendant  appears,  or  if  exceptions  be  filed  to  the 
referee's  report  (see  Supreme  Court  Rule  39)  the  argument  upon 
the  report,  and  the  testimony  annexed,  is  in  open  court  and  the 
evidence  is  necessarily  disclosed.  Otherwise,  the  court  takes  the 
papers  and,  after  examination,  renders  its  decision.  2  Van  Sant. 
Eq.  Pr.  240.  And  it  is  the  duty  of  the  court  in  such  cases  to 
examine  the  complaint  as  well  as  the  proofs,  in  order  to  ascertain 
whether  a  case  is  made  out  as  stated  in  the  complaint.  RoMn- 
son  V.  RoMnson,  1  Barb.  27.  If  the  fact  of  an  adultery  committed 
under  the  circumstances,  or  with  the  person  named  in  the  com- 
plaint, is  not  established  by  the  evidence,  the  divorce  will  not  be 
granted.  BoJcel  v.  Bolcel,  3  Edw.  Ch.  376 ;  Kane  v.  Kane,  3  id. 
389.  And  a  judgment  of  divorce  a  vinculo  cannot  be  granted  on 
a  complaint  which  demands  no  other  relief  than  a  separation, 
where  the  defendant  has  not  answered.  Walton  v.  Walton,  20 
How.  347 ;  S.  C,  32  Barb.  208 ;  11  Abb.  231  ;  S.  C.  reversed,  27 
How.  600,  note. 

In  case  the  report  of  the  referee  be  found  insufficient  in  regard 
to  proof  of  all  the  material  facts  charged  in  the  complaint,  the 
plaintiff  may  have  an  order  from  the  court,  recommitting  the 
report  of  the  referee,  to  take  farther  proofs  and  report  to  the 
court.     Arborgast  v.  Arhorgast,  8  How.  297. 

d.  Legitimacy  of  cMldren.  On  a  complaint  filed  by  a  hus- 
band for  a  divorce,  if  he  wishes  to  question  the  legitimacy  of  any 
of  the  children  of  his  wife,  the  allegation  that  they  are  or  that 
he. believes  them  to  be  illegitimate,  must  be  distinctly  made  in 
the  complaint.  If  a  reference  is  ordered,  proofs  must  be  taken 
upon  the  question  of  legitimacy,  as  well  as  upon  the  other  mat- 
ters stated  in  the  complaint ;  and  if  the  issue  is  tried  by  a  jury 
an  issue  on  the  question  of  legitimacy  of  the  children  shall  be 
awarded  and  tried  at  the  same  time.     Sup.  Court  Rule  91. 

The  court,  in  rendering  its  judgment  upon  the  report  of  the 
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referee,  will  determine  such  facts  of  illegitimacy,  and  adjudicate 
thereon.  And  upon  such  decision,  if  the  report  be  in  favor  of 
the  plaintiff,  a  judgment  will  be  rendered,  granting  a  divorce, 
and  adjudicating  upon  the  legitimacy  of  the  children,  and,  where 
necessary,  upon  their  custody.  See  Oross  v.  Cross,  3  Paige, 
139. 

Under  the  Revised  Statutes,  the  legitimacy  of  all  children, 
begotten  before  the  commencement  of  the  suit,  is  presumed  until 
the  contrary  is  shown  (2  R.  S.  145  [151],  §  44)  ;  and  such  pre- 
sumption can  only  be  rebutted  by  the  most  conclusive  evidence 
that  the  husband  was  not  the  father  of  the  child.  The  rule  is 
stated  to  be  that,  "  where  sexual  intercourse  is  either  proved  or 
presumed,  the  husband  must  be  deemed  the  father  of  the  child, 
unless  it  was  either  physically  or  naturally  impossible  that  such 
intercourse  should  have  produced  such  child."  Gross  v.  Oross,  3 
Paige,  139  ;  see  Banbury  Peerage  Case,  1  Sim.  &  Stu.  153  ;  Head 
V.  Head,  1  id.  150.  And  although  the  adultery  of  the  wife  is 
established,  yet  if  access  by  the  husband  has  taken  place,  so 
that  by  the  laws  of  nature,  he  may  be  the  father  of  the  child,  it 
must  be  presumed  to  be  his,  and  not  the  child  of  the  adulterer. 
Cross  V.  Cross,  3  Paige,  139. 

Section  8.  Judgment. 

a.  In  general.     See  as  to  forms,  etc.,  ante,  Yol.  3,  628. 

5.  Custody  of  children.  The  Revised  Statutes  provide  that 
"in  any  suit  brought  by  a  married  woman  for  a  divorce,  or  for 
a  separation  from  her  husband,  the  court  in  which  the  same 
shall  be  pending,  may,  during  the  pendency  of  the  cause  or  at 
its  final  hearing,  or  afterward,  as  occasion  may  require,  make 
such  order  as  between  the  parties  for  the  custody,  care,  and 
education  of  the  children  of  the  marriage  as  may  seem  necessary 
and  proper,  and  may,  at  any  time  thereafter,  annul,  vary,  or 
modify  such  order."  2  R.  S.  148  (154)  §  59.  In  awarding  the 
custody  of  the  child  to  the  plaintiff  under  the  provisions  of  this 
statute,  the  discretion  of  the  court  cannot  be  reviewed  on  appeal 
to  the  court  of  appeals.  Price  v.  Price,  55  JST.  Y.  (10  Sick.) 
656. 

The  common  law  doctrine  is  that  the  father  is  the  natural 
guardian  of  his  infant  children,  and  in  the  absence  of  ill-usage, 
grossly  immoral  principles  or  habits,  or  want  of  ability  to  pro- 
vide for  them,  is  entitled  to  their  custody,  care  and  education. 
People  y. ,  19  Wend.  16;  People  v.  Mercein,  3  HiU,  399. 
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If  he  be  not  disqualified  on  some  of  the  grounds  above  stated,  a 
strong  case  must  exist  to  warrant  the  depriving  him  of  his  para- 
mount right  to  the  custody  of  his  children,  even  for  a  limited 
period.  People  v.  Humphreys,  24  Barb.  521.  It  is  upon  this 
principle  that  courts  of  equity  have  usually  acted  in  awarding 
the  custody  of  children  pending  a  suit  for  divorce  or  separation, 
and  only  where  the  morals,  the  safety,  or  interest  of  the  children 
required  it,  would  their  custody  be  withdrawn  from  the  father 
and  confided  elsewhere.  See  Matter  of  Wollstonecraft,  4  Johns. 
Ch.  80  ;  Ex  parte  Orouse,  4  Whart.  9  ;  Comm.  v.  Ad^icks,  5 
Binney,  520. 

When  the  husband  and  wife  live  in  a  state  of  separation,  with- 
out being  divorced,  and  without  the  fault  of  the  wife,  the  court 
may,  on  the  application  of  the  mother,  award  the  custody  of  the 
child  to  the  mother,  under  sucli  regulations  and  restrictions,  and 
with  such  provisions  and  directions  as  the  case  requires.  2  R. 
S.  149  (155),  §§  1,  2.  In  these  cases,  however,  the  court  will  be 
influenced  by  considerations  which  have  a  bearing  upon  the  inter- 
ests of  the  child  and  the  fitness  of  the  parent  for  such  custody 
and  care.  See  People  v.  HumpJoreys,  24  Barb.  521  ;  People  v. 
Brooks,  35  id.  85.  So  on  final  judgment  the  court  will,  in  like 
manner,  be  governed  by  the  circumstances  of  the  case  in  direct- 
ing the  custody  of  children  ;  and  in  general  such  custody  will 
be  awarded  to  the  innocent  party,  if  otherwise  unexceptionable, 
and  for  the  interest  of  the  child.  lb.  See  Matter  of  Wollstone- 
craft, 4  Johns.  Ch.  80.  And  where  the  marriage  is  annulled  on 
the  ground  of  force  or  fraud,  the  statute  is  mandatory  that  the 
court  shall  decree  the  custody  of  the  child  to  the  innocent  party. 
2  R.  S.  143  (149),  §  32.  Where  the  temporary  custody  of  a  child 
pending  litigation  between  husband  and  wife  for  divorce  is  given 
to  the  mother,  the  privilege  should  not  be  made  an  instrument 
of  possible  injustice  to  the  father.  And  therefore  the  father,  on 
suflacient  cause  shown,  may  require  security  from  the  mother 
that  the  child  shall  be  kept  within  the  jurisdiction  of  the  court. 
Paulding  v.  Paulding,  15  How.  167.  See,  as  to  custody  of 
children,  ante,  512,  "Habeas  Corpus." 

Section  9.  Effect  of  judgment. 

a.  On  separate  estate  of  wife.  In  an  action  for  divorce  on  the 
ground  of  adultery,  if  the  wife  be  complainant,  and  a  decree 
dissolving  the  marriage  be  pronounced,  and  she  shall,  at  the 
time  of  pronouncing  such  decree,  be  the  owner  of  any  real  estate, 
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or  have  in  her  possession  any  goods  or  things  in  action  which 
were  left  with  her  by  her  hxisband,  acquired  by  her  own  industry, 
given  to  her  by  devise  or  otherwise,  or  to  which  she  may  be 
entitled  by  the  decease  of  any  relative  intestate,  all  such  real 
estate,  goods,  or  things  in  action,  shall  be  her  sole  and  absolute 
property.     2  R.  S.  146  (152),  §  46. 

So  where  the  husband  is  complainant,  a  decree  dissolving  the 
marriage  contract  shaU  not  impair  his  right  to  the  rents  and 
profits  of  the  wife' s  real  estate,  or  his  right  to  her  personal  prop- 
erty, as  it  would  have  existed  if  the  marriage  had  continued. 
Id.,  §  47. 

These  provisions  are,  however,  ijo  longer  of  any  importance 
only  as  respects  the  disposition  of  property  after  the  death  of  a 
divorced  husband  or  wife.  The  acts  of  1860  and  1862  relating  to 
property  of  married  women,  and  which  declare  all  property, 
both  real  and  personal,  descending  to,  or  in  any  manner  acquired 
by,  the  wife,  to  be  her  sole  and  separate  property,  covers  the 
entire  ground  so  far  as  concerns  property  of  the  wife  during  her 
lifetime.  See  Laws  1860,  chap.  90,  §  1 ;'  Laws  1862,  chap.  172 ; 
2  Van  Sant.  Eq.  Pr:  288.  It  is  her  own  property,  in  which  the 
husband  has  no  interest  at  all ;  and  whether  a  judgment  of 
divorce  be  in  her  favor,  or  against  her,  the  property  continues 
her  own.    lb. 

b.  On  right  of  dower.  The  Revised  Statutes  provide  that,  "a 
wife  being  a  defendant,  in  a  suit  for  a  divorce  brought  by  her 
husband,  and  convicted  of  adultery,  shall  not  be  entitled  to 
dower  in  her  husband's  real  estate,  or  any  part  thereof,  nor  to 
any  distributive  share  in  his  personal  estate."  2  R.  S.  146  (152), 
§  48.  Under  this  provision  of  the  statute,  a  wife  can  only  be 
barred  of  dower  by  a  conviction  of  adultery  in  an  action  for  a 
divorce,  and  by  the  judgment  of  the  court  in  such  action.  The 
loss  of  dower  is  a  part  of  the  penalty  for  the  offense  and  follows 
the  judgment.  Pitts  v.  Pitts,  52  N.  Y.  (7  Sick.)  593  ;  Reynolds 
V.  Reynolds,  24  Wend.  193  ;  Cooper  v.  Witney,  3  Hill,  95  ;  but  a 
forfeiture  of  dower  cannot  be  established  by  proof  of  adultery 
or  by  a  verdict  or  judgment  in  any  other  action.  Pitts  v.  Pitts 
52  ]Sr.  Y.  (7  Sick.)  593;  S.  C,  14  Abb.  (N.  S.)  97;  45  How.  45; 
affirming  S.  C,  44  id.  300  ;  13  Abb.  (N.  S.)  272  ;  64  Barb.  482. 

And  it  has  been  decided,  that  a  divorce  for  adultery,  under 
the  statutes  of  this  state  is  prospective  in  its  operation,  and  has 
no  other  effect  upon  the  marriage  relation  than  such  as  is  declared 
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by  the  statute  ;  hence,  such  a  divorce  against  the  husband, 
does  not  deprive  his  wife  of  her  right  of  dovrer.  Wait  v. 
Wait,  4N.  Y.  (4  Comst.)  95 ;  reversing  S.  C,  4  Barb.  192 ;  Forest 
V.  Forest,  3  Abb.  144.  And  alimony  granted  to  the  vfife,  it  is 
held,  is  not  in  lieu  of  her  right  of  dovyer.    lb. 

c.  As  to  legitimacy  of  children.  As  to  the  legitimacy  of  child- 
ren, the  eflfect  pf  the  judgment  in  an  action  of  divorce  for  adul- 
tery, is,  that  when  the  wife  is  complainant  the  legitimacy  of  any 
children  of  the  marriage,  born  or  begotten  of  her  before  the 
commencement  of  the  action,  will  not  be  affected  by  the  decree 
of  dissolution.  2  R.  S.  145  (151),  §  43.  When  the  husband  is 
complainant,  the  legitimacy  of  children,  born  or  begotten  before 
the  commission  of  the  offense  charged,  shall  not  be  affected  by 
the  decree  ;  but  the  legitimacy  of  other  children  of  the  wife  may 
be  determined  by  the  court,  upon  the  proofs  in  the  case.  In 
every  such  case  the  legitimacy  of  all  children  begotten  before 
the  commencement  of  the  suit,  will  be  presumed  until  the  con- 
trary appear ;  ib.,  §  44.     See  ante,  page  707. 

d.  On  right  to  marry  again  The  effect  of  a  judgment  in  an 
action  for  divorce  on  the  ground  of  adultery  is  to  leave  the  plain- 
tiff in  such  action  free  to  marry  again  ;  but  no  defendant  con- 
victed of  adultery  is  at  liberty  to  marry  again  until  the  death  of 
the  plaintiff.  2  R.  S.  146  (152),  §  49.  After  the  dissolution  of  a 
marriage  for  adultery,  however,  the  marriage  contract  is  at  an 
end,  and  the  relation  of  husband  and  wife  no  longer  exists 
between  the  parties  ;  and  if  the  guilty  party  marries  again  he  is 
not  within  the  penalty  of  the  act  against  bigamy.  But  the  second 
marriage  being  absolutely  prohibited  by  statute,  is  punish- 
able as  a  misdemeanor  under  the  provisions  of  the  Revised  Stat- 
utes relative  to  misdemeanors.  See  2  R.  S.  696  (719),  §  39  ;  Peo- 
ple V.  Homy,  5  Barb.  117. 

After  the  dissolution  of  the  marriage,  the  divorced  husband 
and  wife  are  competent  witnesses  for  or  against  each  other,  except 
that  they  cannot  be  permitted  to  reveal  any  thing  which  trans- 
pired between  them  in  the  confidence  of  the  marriage  relation. 
Ratcliff  V.  Wales,  1  Hill,  63  ;  Barnes  v.  CamacTc,  1  Barb.  392  ; 
BicTcerman  v.  Graves,  6  Cush.  308 ;  State  v.  Jolly,  3  Dev.  & 
Batt.  110.  So  it  seems  that  after  dissolution  of  a  marriage  for 
adultery  the  husband  may  maintain  an  action  for  criminal  con- 
versation against  the  man  who  debaijched  his  wife  during  cov- 
erture, and  the  discarded  wife  is  a  competent  witness  to  prove 
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the  criminal  intercourse.    RatcUff  v.  Wales,  1  Hill,  63  ;  Bicker- 
man  V.  Grams,  6  Gush.  308. 

Section  10.  Tacating  judgment.  It  is  held  that  a  judgment  of 
divorce  may  be  vacated  for  irregularity  affecting  the  jurisdiction 
of  the  person,  even  after  the  prevailing  party  has  married  again 
( Wortman  v.  Wortman,  17  Abb.  64) ;  but  this  should  be  done 
with  hesitation,  and  only  after  the  gravest  and  most  careful 
consideration.  lb.  So  the  court  will  order  any  judgment  for 
divorce  obtained  by  fraud  or  collusion  to  be  set  aside,  not  from 
any  regard  to  the  parties  concerned,  but  from  motives  of  public 
policy.  But  in  such  a  case  it  should  be  made  apparent  that 
the  moving  party  is  acting  from  good  motives,  and  not  from  any 
expected-  personal  advantage.  Singer  v.  Singer,  17  Abb.  66, 
note;  S.  G.,  41  Barb.  139. 

Section  11.  Appeals.    See  .subject  of  "Appeals,"  ante,  Yol,  4. 

Section  12.  Right  to  costs  and  alimony.  The  statute  provides 
that,  "in  every  suit  brought,  either  for  a  divorce,  or  for  a  sepa- 
ration, the. court  may,  in  its  discretion  require  the  husband  to 
pay  any  sums  necessary  to  enable  the  wife  to  cary  on  the  suit 
during  its  pendency ;  and  it  may  decree  costs  against  either  party, 
and  award  execution  for  the  same,  or  it  may  direct  such  costs  to 
be  paid  out  of  any  property  sequestered  or  in  the  power  of  the 
court,  or  in  the  hands  of  a  receiver."  2  E,.  S.  148  (154),  §  58. 
And  see  Sohloemer  v.  ScTiloemer,  49  N.  Y.  (4  Sick.)  82  ;  BrinTdey 
V.  Brinkley,  50  IST.  Y.  (5  Sick.)  184 ;  Griffin  v.  Griffin,  4n  N.  Y. 
(2  Sick.)  134.  This  subject  will  be  fully  discussed  in  a  subse- 
quent article.    See^os^,  Art.  4. 

ARTICLE  II. 

ACTIOSr     TO     DISSOLVE    THE   MAEEIAGB     COSTEACT   ON   THE    GEOUKD    OF 

NULLITY. 

Section  1.  When  the  action  may  he  maintained. 

a.  In  general.  We  have  seen  in  the  preceding  article,  that  a 
marriage  originally  valid  and  binding,  can  be  dissolved,  as  the 
law  now  stands  in  this  state,  only  on  the  ground  of  adultery  of 
one  of  the  parties.  Ante,  page  690.  But  the  court  may,  by  a 
sentence  of  nullity,  declare  void  the  marriage  contract,  for  either 
of  the  following  causes,  existing  at  the  time  of  the  marriage : 

1.  That  the  parties,  or  ©ne  of  them,  had  not  attained  the  age 
of  legal  consent. 
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2.  That  the  former  husband  or  wife  of  one  of  the  parties  was 
living  ;  and  that  the  marriage  with  such  former  husband  or  wife 
was  then  in  force. 

3.  That  one  of  the  parties  was  an  idiot  or  lunatic. 

4.  That  the  consent  of  one  of  the  parties  was  obtained  by  force 
or  fraud. 

5.  That  one  of  the  parties  was  physically  incapable  of  enter- 
ing into  the  marriage  state.     2  R.  S.  142  (147,  148),  §  20. 

Except  in  these  special  cases  provided  for  by  the  statutes,  and 
in  the  case  of  adultery  already  considered,  the  court  has  not 
power  to  decree  an  absolute  dissolution  of  the  marriage  contract. 
Palmer  v.  Palmer,  1  Paige,  276. 

A  distinction  is  to  be  observed  between  a  marriage  absolutely 
toid,  and  one  which  is  voidable  merely.  A  marriage  is  said  to 
be  void,  when  it  is  good  for  no  legal  purpose,  and  its  invalidity 
may  be  maintained  in  any  proceeding,  in  any  court,  between  any 
parties,  whether  in  the  lifetime  or  after  the  death  of  the  supposed 
husband  and  wife,  and  whether  the  question  arises  directly  or  col- 
laterally. Ferlat  v.  Oojon,  1  Hop.  Ch.  478,  493  ;  Middleborough 
V.  Rochester,  12  Mass.  363  ;  Bish.  Marriage  and  Divorce,  §  105. 
Such  is  a  marriage  of  the  second  class  given  above,  except  In  the 
single  case  where  the  husband  or  wife  of  the  party  who  remar- 
ries shall  have  been  'absent  for  the  space  of  five  successive  years, 
and  not  known  to  be  living  within  that  time,  in  which  case  the 
marriage  is  void  only  from  the  time  its  nullity  is  decreed  by  a 
court  of  competent  authority.  2  R..  S.  139,  (144),  §  6 ;  See  Brower 
V.  Bowers,  1  Abb.  Ct.  App.  214,  222 ;  Gropsey  v.  McKinney, 

30  Barb.  47. 

A  marriage  is  said  to  be  voidable  when  the  imperfection  can  be 
inquired  into  only  on  a  proceeding  conducted  for  the  purpose 
of  setting  it  aside,  during  the  lifetime  of  both  the  husband  and 
wife,  1  Bl.  Comm.  434 ;  2  Bish.  Marriage  and  Divorce,  §  105.  Until 
set  aside,  it  is  practically  valid  ;  when  set  aside,  it  is  rendered 
void  from  the  beginning.  lb.  Perry  v.  Perry,  2  Paige,  501 ;  see 
Lincoln  v.  Lincoln,  6  Rob.  525.  This  embraces  all  the  statu 
tory  classes  of  cases  given  above,  except  the  second  ;  the  statute 
providing,  that  when  either  of  the  parties  to  a  marriage  shall  be 
incapable,  for  want  of  age  or  understanding,  of  consenting  to  a 
marriage,  or  shall  be  incapable  from  physical  causes,  of  entering 
into  the  marriage  state,  or  when  the  consent  of  either  party  shall 
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have  been  obtained  by  force  or  fraud,  the  marriage  shall  be  void, 
from  the  time  its  nullity  shall  be  declared  by  a  court  of  compe- 
tent authority.     2  R.  S."  139  (144),  §  4. 

h.  Non-age.  At  common  law,  the  age  of  legal  consent  is  fixed 
at  fourteen  in  males,  and  twelve  in  females.  See  IBl.  Gomm. 
436.  And  a  marriage  before  either  of  the  parties  have  arrived  at 
such  age,  may  be  declared  annulled  in  an  action  brought  by  the 
parent  or  guardian  entitled  to  the  custody  of  such  minor,  or  by 
the  next  friend  (guardian)  of  such  minor.  2  R.  S.  142  (148), 
§  21 .  See  ante,  Vol.  1,  Guardian  ad  litem.  But  in  no  case  will 
such  marriage  be  annulled  on  the  application  of  the  party  who 
was  of  legal  age  at  the  time  it  was  contracted  ;  nor  where  it 
appears  that  the  parties,  after  they  had  attained  the  age  of  con- 
sent, had  for  any  time  freely  cohabited  as  husband  and  wife. 
2  R.  S.  142  (148),  §  21. 

In  addition  to  these  provisions  of  the  Revised  Statutes,  the 
legislature  has  provided  that  the  court  may,  by  a  sentence  of 
nullity,  upon  application  of  the  wife,  declare  void  any  marriage 
contract  upon  evidence  of  the  following  facts : 

1.  That  the  female  was,  at  the  time  of  the  alleged  marriage, 
under  the  age  of  fourteen  years,  and  that  such  marriage  was 
without  the  consent  of  her  father,  mother,  guardian,  or  other 
person  having  the  legal  charge  of  her  person,  and  was  an  offense 
on  the  part  of  the  husband,  under  the  statute,  and  punishable 
according  to  law. 

2.  That  the  marriage  was  not  followed  by  consummation  or 
cohabitation,  nor  had  been  ratified  by  any  mutual  assent  of  the 
parties  after  the  female  had  attained  the  age  of  fourteen  years. 
Laws  of  1841,  chap.  257. 

Excepting  this  statutory  provision,  the  rule  of  the  common 
law    above    stated  remains    unchanged,   and  is  in  full  force. 
Bennett  v.  Smith,  21  Barb.  439  ;  see  Aymer  v.  Roff,  3  Johns.  . 
Ch.  4^. 

c.  Other  husband  or  wife  living.  A  second  marriage  in  the 
lifetime  of  the  first  husband  or  wife  is  absolutely  void,  except 
where  the  marriage  was  contracted  in  good  faith  after  a  five 
years'  absence;  the  party  marrying  not  knowing  the  absent  hus- 
band or  wife  to  be  living,  in  which  case  it  is  voidable  merely. 
2  R.  S.  139  (144),  §  6 ;  Cropsey  v.  McMnney,  30  Barb.  47;  See 
Kinnier  v  Einnier,  45  K.  Y.  (6  Hand),  535;  S.  ,C.,  68  Barb. 
424.    And  excepting  also  the  two  cases  where  the  party  remarry- 
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ing  has  obtained  a  jndgment  of  divorce  a  mnculo,  for  some  cause 
other  than  adultery,  or  for  adultery,  the  judgment  authorizing 
the  injured  party  to  marry  again  ;  and,  where  the  former  husband 
or  wife  shall  have  been  finally  sentenced  to  imprisonment  for 
life  (2  R.  S.  139  [144]  §  5),  in  which  two  cases  the  second  marriage 
is  wholly  void.  See  Smith  v.  WoodwortJi,  44  Barb.  198 : 
Hamland  v.  Halstead,  34  N.  Y.  (7  Tiff.)  643. 

But,  although  a  second  marriage  as  above  is  absolutely  void, 
except  in  the  cases  mentioned,  yet  it  is  proper  to  obtain  a  sen- 
tence of  judgment  of  nullity  from  some  court  having  competent 
jurisdiction  ;  and  this  is  even  necessary  for  the  purpose  of  pre- 
serving the  evidence  of  the  invalidity  of  such  second  marriage. 
See  2  Kent's  Com.  77.  The  statute  declares  a  sentence  of  nullity 
shall  be  such  evidence  in  all  courts  and  proceedings,  if  pro- 
nounced in  the  lifetime  of  the  parties ;  though  if  pronounced 
after  the  death  of  either  of  the  parties  to  the  marriage,  it  is  con- 
clusive only  on  the  parties  to  the  suit,  and  those  claiming  under 
them.    2  R.  S.  144  (149),  §  37  ;  See  Anonymous,  15  Abb.  (N.  S.),  171. 

Where  a  marriage  is  sought  to  be  annulled  on  the  ground  that 
a  former  husband  or  wife  of  one  of  the  parties  was  living,  it  may 
be  declared  void  on  the  application  of  either  of  the  parties  dur- 
ing the  lifetime  of  the  other,  or  upon  the  application  of  such 
former  husband  or  wife.  2  E,.  S.  142  (148),  §  22.  See  Cropsey  v. 
McKinney,  30  Barb.  47.  In  the  former  case  the  husband  and 
wife  to  the  second  marriage  are  plaintiffs  and  defendants  alone  ; 
in  the  latter  the  husband  or  wife  of  the  first  marriage  is  to  be 
plaintiff,  and  both  the  parties  to  the  subsequent  adulterous 
intercourse,  defendants.    2  Van  Sant.  Eq.  Pr.  250. 

On  application  for  judgment  in  such  an  action  it  seems  that 
no  affidavit  showing  non-cohabitation,  connivance,  etc.,  is 
required  under  the  rules  of  the  court.  Sup.  Court  Rules,  87,  88. 
The  only  affidavit  on  which  to  move  for  a  reference  on  default  being 
that  which  contains  proof  of  service  of  summons  and  complaint 
and  default.  Borradaile  v.  Borradaile,  1  Edw.  Ch.  40.  As  to  the 
evidence  under  such  a  reference,  see  Montgomery  v.  Montgom- 
ery, 3  Barb.  Ch.  132  ;  Lyon  v.  Lyon,  62  Barb.  138  ;  Laws  of 
1867,  ch.  887 ;  ante,  703,  art.  1,  section  6,  c. 

d.  When  either  -party  is  an  idiot  or  lunatic.  In  order  to  con- 
stitute the  mutual  consent  to  marry  there  must  be  in  both  of  the 
parties  a  consenting  mind,  in  other  words,  neither  of  them  should 
be  idiotic  or  otherwise  insane.     This  is  a  doctrine  common  in  the 
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law  of  contracts,  and  it  thorouglily  pervades  the  matrimonial  law. 
Portsmouth  y.  Portsmouth,  ^1  Hagg.  Ec.  355  ;  Middleborough  v. 
Rochester,  12  Mass.  363  ;  Keyes  v.  Keyes,  2  Fost.  (N.  H.),  553  ;  1 
Bish.  Marriage  and  Divorce,  §  124.  At  common  law  the  mar- 
riage of  a  lunatic  not  being  in  a  lucid  interval  is  absolutely  void, 
see  1  Bl.  Com.  438  ;  but  under  our  Revised  Statutes,  as  we  have 
seen  {ante,  page  713),  such  marriage  is  voidable  merely,  and  is 
void  only  from  the  time  its  nullity  is  declared  by  a  court  of 
competent  authority.  And  see  Wightman  v.  Wightman, 
4  Johns.  Ch.  343.  On  this  subject  the  statute  provides  that 
"  where  a  marriage  is  sought  to  be  annulled  on  the  ground  of 
the  idiocy  of  one  of  the  parties,  it  may  be  declared  void  on  the 
application  of  any  relative  of  such  idiot  interested  to  avoid 
the  marriage,  at  any  time  during  the  lifetime  of  either  of  the 
parties. 

"  "When  a  marriage  is  sought  to  be  annulled  on  the  ground  of 
the  lunacy  of  one  of  the  parties,  it  may  be  declared  void  at  any 
time  during  the  continuance  of  that  lunacy,  or  after  the  death  of 
the  lunatic  in  that  state,  during  the  lifetime  of  the  other  party  to 
the  marriage,  on  the  application  of  any  relative  of  the  lunatic 
interested  to  avoid  the  marriage. 

"Where  the  marriage  of  an  idiot  or  lunatic  is  sought  to  be 
annulled  during  the  lifetime  of  both  the  parties  to  the  marriage, 
and  no  suit  shall  be  prosecuted  by  any  relative,  a  sentence  of 
•  nullity  may  be  pronounced  on  the  application  of  any  person 
admitted  by  the  court  to  prosecute  as  the  next  friend  of  such 
idiot  or  lunatic. 

"  The  marriage  of  a  lunatic  may  also  be  declared  void  upon 
the  application  of  the  lunatic,  after  the  restoration  of  reason  ; 
but  in  such  case  no  sentence  of  nullity  shall  be  pronounced 
if  it  should  appear  that  the  parties  freely  cohabited  as  husband 
and  wife  after  the  lunatic  was  restored  to  a  sound  mind. 

"  Children  of  a  marriage  annulled  on  the  ground  of  lunacy  or 
idiocy  shall  be  entitled  to  succeed  in  the  same  manner  as  legit- 
imate children  to  the  real  and  personal  estate  of  the  parent  who 
was  of  sound  mind."     3  R.  S.  142,  143  (148,  149),  §§  24  to  28. 

The  term  "  lunatic  "  in  the  foregoing  sections  of  the  statute,  is 
extended  to  every  person  of  unsound  mind  other  than  idiots. 
2  R.  S.  143  (149),  §  29. 

Where  a  person,  insane  at  the  time  of  the  marriage,  afterward 
returns  to  a  lucid  interval,  and  refuses  to  ratify  or  consummate 
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such  marriage,  tlie  court  will,  in  an  action  commenced  for  tlie 
purpose,  decree  the  marriage  null  and  void,  and  absolve  the 
parties  from  its  obligations.  WigMman  v.  Wightman,  4  Johns. 
Ch.  343. 

e.  Where  consent  was  obtained  by  force  or  fraud.  On  this 
subject  the  statute  provides  that  "  a  marriage  may  be  annulled, 
on  the  ground  that  the  consent  of  one  of  the  parties  was  obtained 
by  force  or  fraud,  during  the  lifetime  of  the  parties,  or  one  of 
them,  on  the  application  of  the  party  whose  consent  was  so 
obtained,  or  of  the  parent  or  guardian  of  such  party,  or  of  some 
relative  interested  to  contest  the  validity  of  the  marriage." 

But,  "  no  marriage  shall  be  annulled  on  the  ground  of  force  or 
duress,  if  it  shall  appear,  that  at  any  time  before  the  commence- 
ment of  the  suit,  there  was  a  voluntary  cohabitation  of  the  parties 
as  husband  and  wife,  nor  on  the  ground  of  fraud  where  there 
was  such  voluntary  cohabitation  with  full  knowledge  of  the  facts 
constituting  the  fraud. 

"K  there  shall  be  any  issue  of  a  marriage  annulled  on  the 
ground  of  force  or  fraud,  the  court  shall  decree  their  custody  to 
the  innocent  parent,  and  may  also  decree  a  provision  for  their 
education  and  maintenance,  out  of  the  estate  and  property  of 
the  guUty  party."  2  R.  S.  123  (149),  §  30  to  32  ;  Laws  of  1862, 
chap.  246. 

The  meaning  of  the  provision  of  the  statute  given  above,  which 
declares  that  a  marriage  may  be  annulled  on  account  of  force  or 
fraud,  during  the  lifetime  of  the  parties,  or  one  of  them,  is  not 
that  the  suit  can  be  brought  at  any  distance  of  time  after  the 
right  to  institute  it  occurred,  provided  either  of  the  parties  is  still 
living ;  but,  that  the  suit  can  only  be  brought  during  the  lifetime 
of  the  parties,  or  during  the  life  of  one  of  them,  and  not  after- 
ward. Such  suit  ijmst  be  brought  within  six  years  after  the 
discovery,  by  the  aggrieved  party,  of  the  facts  constituting  the 
fraud.     Montgomery  v.  Montgomery,  3  Barb.  Ch.  132. 

Previous  to  the  amendment  of  the  statute  (2  R.  S.  143  [149], 
§  31),  by  the  act  of  1862  (see  Laws  1862,  ch.  246,  §  2),  it  was  held 
that  cohabitation,  before  as  well  as  after  a  discovery  of  the  fraud, 
would  bar  the  action.  Olinsman  v.  Glinsman,  12  How.  32  ;  but 
this  construction  is  no  longer  applicable.  The  action  may  be 
brought  in-  the  name  of  the  person  whose  consent  was  fraudu- 
lently obtained,  or  of  the  parent  or  guardian  of  such  person,  or 
relative  interested,   to  contest  the  validity  of   such  marriage 
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2  E,.  S.  143  [149],  §  30,  and  this  rule  has  been  left  unchanged  by 
the  Code,  which  authorizes  an  action  to  be  brought  in  the  name 
of  a  person  expressly  authorized  by  statute,  without  joining  the 
party  in  interest.  .  See  Code,  §  113. 

/.  PJiysical  incapacity.  An  action  to  annul  a  marriage,  on 
the  ground  of  the  physical  incapacity  of  one  of  the  parties,  can 
only  be  maintained  by  the  injured  party  against  the  party 
whose  incapacity  is  alleged ;  and,  in  all  cases,  the  action  must 
be  brought  within  two  years  from  the  solemnization  of  the  mar- 
riage. 2  E.  S.  143  (149),  §  33  ;  see  Cuno  v.  Cuno,  6  Eng.  E. 
(Moak's  ed.),  73. 

To  authorize  a  sentence  of  nullity,  the  plaintiff  must  show  that 
the  physical  incapacity  of  the  defendant  existed  at  the  time  of 
the  marriage,  and  that  such  incapacity  still  continues,  and  is 
incurable.  And  these  facts  must  be  established  by  the  most 
satisfactory  evidence,  although  they  are  admitted  by  the  defend- 
ant. Devanhagh  v.  Devaribagh,  5  Paige,  554 ;  S.  C,  again, 
6  id.  175  ;  B.  v.  B.,  8  Abb.  44 ;  S.  C,  28  Barb.  299  ;  Bascomb  v. 
Bascomh,  25  N.  H.  267,  274. 

So,  the  court  will  not  decree  a  marriage  void  on  this  ground, 
until  a  surgical  examination  has  been  had,  for  the  purpose  of 
ascertaining  whether  the  alleged  incapacity  is  incurable,  if  the 
defendant  is  within  the  jurisdiction  of  the  court.  And  the  court 
has  the  necessary  power,  and  will  compel  the  party  to  submit  to 
such-  a  surgical  or  other  examination  as  may  be  necessary  to 
ascertain  the  facts  requisite  to  a  correct  decision  of  the  cause. 
DevanhagTi  v.  Devanbagh,  5  Paige,  554. 

If  there  is  reason  to  believe  that  the  incapacity  can  be  removed 
by  a  slight  surgical  operation,  the  court  will  not  annul  the  mar- 
riage. But  the  court  has  no  power  to  compel  a  wife  to  submit 
to  such  operation,  and  her  refusal  to  do  so  furnishes  no  ground 
to  annul  the  marriage.  Devanbagh  v.  Devaiibag?i,  6  Paige,  175 ; 
2  Van  Sant.  Eq.  Pr.  255. 

Section  3.  Action,  how  commenced.  Suits  to  annul  a  marriage 
are  commenced  and  condiicted  in  the  same  manner  as  other 
equitable  actions,  and  the  court  has  the  same  power  to  award 
issues,  to  decree  costs,  and  to  enforce  its  decrees,  as  in  other 
cases.  See  2  E.  S.  144  (149),  §  35  ;  ^.  v.  B.,  8  Abb.  44  ;  S.  C, 
28  Barb.  299  ;  Oriffln  v.  ariffln,  47  IST.  Y.  (2  Sick.)  134,  136. 

In  the  case  of  an  absent  defendant  the  summons  may  be  served 
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by  publication  pursuant  to  an  order  of  a  judge  as  in  other  ecLuity 
actions.     Code,  §  135,  sub.  5. 

Section  3.  Parties.  If  the  party  plaintiff  is  an  infant,  a  guar- 
dian must  be  appointed  before  the  commencement  of  the  action, 
in  the  usual  manner.  See  ante,  Yol.  1,  455.  So  if  the  defendant 
is  an  infant,  appearance  must  be  made  by  a  guardian  ad  litem,, 
appointed  in  the  usual  way,  as  to  which  see  id.  568. 

Both  the  parties  to  the  marriage  contract  should  be  parties  to 
the  action,  either  as  plantiff  or  defendant ;  and,  therefore,  where  . 
an  action  is  authorized  in  any  case  to  be  brought  by  a  parent  or 
guardian,  etc.,  to  annul  the  marriage  contract,  both  husband  and 
wife  should  be  made  defendants.     2  Yan  Sant.  Eq.  Pr.  255. 

Section  4.  Pleadings. 

a.  Complaint.  All  the  facts  necessary  to  establish  the  right 
of  the  plaintiff  to  a  judgment  annulling  the  marriage,  should  be 
distinctly  set  forth  in  the  complaint.  This  does  not  embrace 
jurisdictional  •  facts  under  Supreme  Court  Rule  87,  which  are 
required  to  be  set  forth  in  the  complaint,  only  in  actions  for 
divorce  on  the  ground  of  adultery. 

Complaint  to  dissolve  marriage  on  account  of  non-age. 
{Title  of  cause.) 

The  plaintiff,  A.  B.,  who  is  an  infant  under  the  age  of  twenty- 
one  years,  by  M.  W. ,  his  guardian  alleges : 

That  said  M.  W.  was  duly  appointed  by  order  of  Hon.  P.  P., 
one  of  the  justices  of  this  court,  bearing  date  the  6th  day  of 
April,  18    ,  guardian  ©f  said  infant,  to  prosecute  this  action. 

That  on  the  day  of  ,  18     ,  at  ,  the  plaintiff 

was  married  to  the  defendant,  and  that  at  the  time  of  the  said 
marriage  the  plaintiff  and  defendant  were,  and  now  are  inhabi- 
tants of  this  state. 

That   at  the  time  of  such   marriage  the  plaintiff  had  not 
attained  to  the  age  of  {if  the  female,  twelte,  if  the  male,fourteen) 
'  years,  but  was  of  the  age  of  years,  on  the  day  of 

then  last  past. 

.  That  since  the  plaintiff  has  attained  to  the  age  of  years, 

has  never  voluntarily  or  freely  cohabited  with  the  said 
defendant. 

That  the  plaintiff  is  desirous  of  having  the  marriage  between 
and  tne  said  C.  B.  dissolved,  and  declared  null  and  void 
by  the  judgment  of  this  court. 

Wherefore  the  plaintiff  demands  judgment,  that  the  said  mar- 
riage between  the  plaintiff  and  the  said  C.  B.  may  be  dissolved 
and  declared  null  and  void,  according  to  the  statute  in  such  case 
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made  and  provided ;  and  that  the  plaintiflfmay  have  such  further 
or  other  relief  in  the  premises  as  shall  be  equitable,  and  the 
circumstances  of  the  case  may  require. 

Donald  McDonald,  PVff's  AWy. 

For  divorce  on  account  of  previous  marriage,  former  Jiushand 

or  wife  still  living. 
{Title  of  cause. ^ 

The  plaintiff  complains  of  the  defendant,  and  alleges :  That 
on  or  about  the  tenth  day  of  May,  1874,  the  plaintiff  v^as  married 
to  the  defendant  at  the  city  of  Troy,  in  the  State  of  J!^ew  York, 
and  that  the  plaintiff  continued  to  live  with  the  defendant  as  his 
v^ife  ever  since  said  marriage  ;  that  said  plaintiff  and  defendant 
now  are,  and  for  ten  years  last  past,  have  been  inhabitants  of 
this  state.* 

The  plaintiff  further  alleges,  on  his  information  and  belief, 
that  on  the  fourth  day  of  April,  in  the  year  18  ,  the  said 
defendant  and  one  George  Perry  were  married  at  the  village  of 
Johnstown,  in  the  state  of  New  York ;  and  that  they  cohabited 
together  as  husband  and  wife  for  three  years  after  said  marriage, 
and  until  the  fourth  day  of  April,  18  ,  since  which  time,  and 
for  more  than  five  successive  years  prior  to  the  said  marriage 
between  this  plaintiff  and  the  defendant,  the  said  George  Perry 
remained  absent  from  said  defendant,  and  she  had  not,  up  to  the 
time  of  said  marriage  with  the  plaintiff,  seen  or  heard  from  or 
of  the  said  George  Perry  within  that  time,  but  supposed  him  to 
be  dead,  having  been  so  informed,  and  said  marriage  with 
plaintiff  was  contracted  under  this  supposition,  and  in  good  faith 
by  both  parties. 

The  said  plaintiff  is  also  informed  and  believes  that  the  said 
George  Perry,  the  said  former  husband  of  the  defendant  is  still 
living,  and  is  now  in  the  city  of  Buffalo,  and  has  visited  this 
defendant  and  claimed  her  as  Ms  wife,  and  so  charges  the  fact  to 
be. 

The  plaintiff  further  alleges,  that  there  is  one  child  living,  the 
issue  of  his  marriage  with  the  defendant,  to  wit :  A.  B.,  of  the 
age  of  years. 

Wherefore  the  plaintiff  demands  judgment  that  the  said  mar- 
riage between  him  and  the  defendant  be  dissolved,  and  declared 
null  and  void ;  that  the  said  defendant  be  adjudged  not  entitled 
to  dower  in  plaintiff's  real  estate  or  any  distributive  share,  or 
interest  in  his  personal  estate  in  case  of  his  death  intestate  ;  that 
the  said  marriage  be  adjudged  to  have  been  contracted  in  good 
faith,  with  the  belief  of  the  parties  thereto  that  said  fqrmer  hus- 
band was  dead ;  that  said  child  of  said  marriage  A.  B.,  be  ad- 
judged legitimate,  and  entitled  to  succeed  to  the  plaintiff's  real 
and  personal  estate  as  though  said  marriage  had  been  valid,  and 
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that  plaintiflf  be  awarded  the  care  and  custody  thereof ;  or  for 
such  other  and  further  relief  as  shall  be  equitable,  and  the  cir- 
cumstances may  require. 

John  Davidsoit,  PVjys  AWy. 

See  2  R.  S.  142  (148),  §  22,  23. 

For  divorce  on  ground  of  lunacy. 

Same  as  preceding  form  to  the  *,  and  add  : 

That  at  the  time  of  such  marriage  the  said  plaintiff  was  a 
lunatic  and  of  unsound  mind,  and  incapable  of  contracting  mat- 
rimony ;  and  that  he  remained  a  lunatic  for  the  space  of  about 
nine  months  after  such  marriage. 

That  the  plaintiff  was  restored  to  reason  about  the  month  of 
,  and  that  he  is  now  of  sound  mind,  memory  and  under- 
standing ;  that  since  his  restoration  to  a  sound  state  of  mind  as 
aforesaid,  he  has  not  voluntarily,  nor  in  any  manner,  cohabited 
with  the  said  defendant. 

Wherefore  the  plaintiff  demands  judgment,  that  the  said  mar- 
riage between  him  and  the  said  defendant  may  be  dissolved  and 
declared  null  and  void  by  tlie  judgment  of  this  court,  according 
to  the  statute  in  such  case  made  and  provided ;  and  that  the 
plaintiff  may  have  such  further  relief  as  shall  be  just  and  equit- 
able, together  with  the  costs  of  this  action. 

Joseph  Bbown,  PVff^s  Atfy. 

For  divorce  on  ground  of  force  or  fraud. 

{Commence  as  in  form  before  the  last,  and  continue  from  the*) 

That  prior  to  and  at  the  time  of  said  marriage,  and  as  an 
Inducement  to  the  said  plaintiff  to  contract  and  enter  into  said 
marriage,  the  defendant  falsely  and  fraudulently  represented 
herself  to  be  a  chaste  and  virtuous  wolnan,  which  representation 
the  said  plaintiff  believed  to  be  true,  and  concealed  from  the 
plaintiff  that  she  was  the  mother  of  illegitimate  children,  of 
which  fact  the  said  plaintiff  was  wholly  ignorant. 

The  plaintiff  further  alleges  that  he  entered  into  such  marriage, 
relying  on  such  fraudulent  representation  ;  that  at  the  time  of 
the  said  marriage  the  said  defendant  was  unchaste,  and  the 
mother  of  six  illegitimate  children  ;  that  defendant  fraudulently 
concealed  this  fact  from  this  plaintiff;  and  that  he  only  dis- 
covered it  on  the  fourth  day  of  July,  18  ,  since  which  discovery 
he  has  not  cohabited  with  the  said  defendant  as  his  wife. 

Wherefore,  etc.  {as  in  preceding  form.) 

For  divorce  on  ground  of  physical  incapacity.  {As  in  pre- 
ceding form  to  the  *  and  then  add  ;) 

That  immediately  after  such  marriage,  this  plaintiff  discovered 
that  the  defendant,  at  the  time  of  her  marriage  with  this  plaintiff. 

Vol.  v.  — 91 
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as  aforesaid,  was  tlien,  and  (as  this  plaintiff  has  been  informed 
and  believes),  ha,s  ever  since  remained,  physically  incapable  of 
entering  into  the  marriage  state,  or  of  consummating  the  said 
marriage  by  reason  of  incurable  personal  defects,  in  that,  etc. 
{stating  the  cause  of  such  incapacity.) 

That  the  physical  incapacity  arising  from  her  diseased  condition 
as  aforesaid,  was  well  known  to  the  defendant  at  the  time  of  con- 
tracting said  marriage,  but  was  wholly  unknown  to  the  plaintiff. 

Wherefore,  the  plaintiff  demands  judgment  that  the  marriage 
between  him  and  the  said  defendant  be  annulled  and  declared 
void,  according  to  the  statute  in  such  case  made  and  provided. 

John  Stewart,  Pl'ff's  Att'y. 

h.  Answer.  The  defendant  in  an  action  to  dissolve  the  mar- 
riage contract  on  the  ground  of  nullity,  may  put  in  an  answer  set- 
ting up  any  matter  which  will  go  to  bar  the  action.  Sup.  Court 
Rule  90.  Thus  where  it  is  sought  to  annul  a  marriage  for  physi- 
cal incapacity,  the  defendant  may  set  up  in  his  answer,  that  the 
action  was  not  brought  within  two  years  after  solemnization  of 
the  marriage  ;  or,  in  an  action  to  annul  a  marriage  on  the  ground 
of  lunacy,  he  may  set  up  voluntary  cohabitation  after  restoration 
to  reason,  etc. 

Section  5.  Trial.  All  issues  upon  the  legality  of  a  marriage 
(except  where  a  marriage  is  sought  to  be  annulled  on  the  ground 
of  the  physical  incapacity  of  one  of  the  parties)  are,  by  statute, 
required  to  be  tried  by  a  jury  of  the  country.  2  R.  S.  174  (181), 
§  45.  And  formerly,  when  such  an  issue  was  formed,  it  was  the 
jDractice  to  make  application  on  notice,  under  this  statute,  and 
the  chancellor  would  award  a  feigned  issue  for  a  jury  trial.  lb. 
But  feigned  issues  have  been  abolished  by  the  Code,  §  72,  and  the 
present  practice  in  all  these  cases  is  a  motion  to  settle  the  issues 
agreeably  to  the  provisions  of  Rule  40  of  the  Supreme  Court,  and 
the  practice  of  the  court  in  such  cases  as  previously  described. 
See  ante,  Vol.  2,  465,  466  ;  Vol.  3,  191,  24,  300.  The  trial  of  an 
issue  of  fact, in  an  action  to  annul  a  marriage  for  non-age  or  lunacy, 
force,  etc.,  is  conducted  precisely  in  the  same  manner  as  the  trial 
of  an  issue  of  fact  in  an  action  for  adultery,  as  to  which  see  ante, 
page  Y02.  The  subsequent  proceedings  thereon  are  likewise  the 
same,  and  the  judgment  of  the  court  on  the  finding  of  the  juiy, 
is  iu  the  first  instance  final ;  unless  a  reference  be  necessary  to 
ascertain  the  proper  allowance  to  be  made  by  the  guilty  party 
for  the  maintenance  of  children,  etc.  See  2  Van  Sant.  Eq.  Pr. 
260. 
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\Yliere  the  issue  joined,  is  in  an  action  to  annul  a  marriage  on 
the  ground  of  the  physical  incapacity  of  one  of  the  parties,  it 
is  triable,  as  in  other  eqixity  cases,  either  by  the  court,  or  on  the 
written  consent  of  the  parties,  by  a  referee.  Code,  §  270.  So  as 
to  the  other  issues  mentioned  above,  a  jury  trial  may  be  waived, 
as  in  other  cases,  pursuant  to  section  266  of  the  Code,  and  the 
action  is  then  triable  by  the  court ;  or  the  issues  may  be  ordered 
to  be  tried  by  a  referee,  under  section  270  of  the  Code,  on  the 
written  consent  of  tlie  parties.     See  cmte,  702. 

Section  6.  Reference  aud  proceedings  tliereon. 

a.  On  default.  A  rule  of  court  provides  that  on  default  of  the 
defendant  to  answer  the  complaint,  in  an  action  brought  to 
declare  a  marriage  contract  void,  the  court  to  which  application 
is  made  for  judgment,  shall  order  a  reference  to  take  proof  of  all 
the  material  facts  charged  in  the  complaint.  Sup.  Court  Rule, 
87. 

h.  When  the  answer  does  not  deny  the  allegations  of  the 
complaint.  Precisely  the  same  course  is  pursued  in  this  as  in 
the  preceding  case,  namely  ;  the  court  will  order  a  reference  to 
take  proof  of  all  the  material  facts  charged  in  the  complaint. 
See  Sup.  Court  Rule  87.     See  Lincoln  v.  Lincoln,  6  Rob.  525. 

c.  Order  how  attained.  The  papers  required  on  the  applica- 
tion for  an  order  of  reference  in  either  of  the  above  cases  are, 
the  complaint  and  the  usual  proof  of  the  service  of  summons 
more'than  twenty  days  before  application,  and  that  no  demurrer 
or  answer  has  been  received.  In  addition  to  this,  a  rule  of  court 
provides  that,  if  the  complaint  seeks  to  annul  a  marriage  on  the 
groand  that  the  party  was  under  the  age  of  legal  consent,  ah 
affidavit  must  be  produced  showing  thit  the  parties  thereto  have 
not  freely  cohabited  for  any  time  as  husband  and  wife,  after  the 
plaintiff  had  attained  the  age  of  consent.  Sup.  Court  Rule  88. 
And  if  the  complaint  seeks  to  annul  the  marriage  on  the  ground 
that  the  plaintiff's  consent  was  obtained  by  force  or  fraud,  the 
plaintiff  must  show  by  affidavit  that  there  has  been  no  voluntary 
cohabitation  between  the  parties  as  man  and  wife  ;  and,  if  it 
seeks  to  annul  a  marriage  on  the  ground  that  the  plaintiff  was  a 
lunatic,  an  affidavit  must  be  produced,  showing  that  the  lunacy 
still  continues,  or  the  plaintiff  must  show  by  his  affidavit  that 
the  parties  have  not  cohabited  as  husband  and  wife,  after  the 
plaintiflF  was  restored  to  his  reason.     lb. 

On  the  proper  papers  being  presented,  the  order  is  granted  by 
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tlie  court,  the  papers  are  filed,  and  the  order  entered  in  the  proper 
county.  A  copy  must  be  served  on  the  defendant' s  attorney,  if 
there  be  notice  of  appearance,  and  another  copy  certified  by  the 
clerk,  should  be  procured  to  be  used  on  the  reference.  See  2 
Yan  Sant.  Eq.  Pr.  257. 

The  court  shall,  in  no  case,  order  the  reference  to  a  referee 
nominated  by  either  party.     Sup.  Court  Rule,  87. 

The  order  of  reference  simply  is,  that  the  referee  "take  proof 
of  all  the  material  facts  charged  in  the  complaint "  (lb.) ;  and  it 
may  be  in  the  former  given.    Ante,  Vol.  3,  346. 

d.  Proceedings  on  reference.  The  proceedings  before  the 
referee,  in  case  the  defendant  has  appeared,  are  on  notice  ;  but 
if  there  has  been  no  appearance,  they  are  taken  ex  parte. 

All  the  material  facts  charged  in  the  complaint  must  be  proved  ; 
and  the  statute  declares  that,  "no  sentence  of  nullity  of  mar- 
riage shall  be  pronounced  solely  on  the  declarations  or  confes- 
sions of  the  parties ;  but  the  court  shall  in  all  cases,  require 
other  satisfactory  evidence  of  the  existence  of  the  facts,  on  which 
the  allegation  of  nullity  is  founded."  2  R.  S.  144  (149),  §  36.  See 
B.  B.  V.  E.  O.  B.,  28  Barb.  209.  But  it  would  seem,  that  under 
the  provisions  of  the  act  of  1867,  that  either  the  husband  or  wife 
would  be  a  competent  witness  in  his  or  her  behalf  against  the 
other,  before  the  referee.  See  Laws  1867,  chap.  887  ;  SouthwicJc 
V.  SouthwicJc,  49  N.  Y.  (4  Sick.)  510  ;  S.  C,  9  Abb.  N.  S.  109  ; 

1  Sweeny,  47. 

e.  Report  of  referee,  and  judgment  thereon.  It  is  the  duty  of 
the  referee  to  report  not  only  the  facts  found,  but  also  the  proof 
taken  before  him,  for  the  purpose  of  enabling  the  court  to  ascer- 
tain from  such  evidence,  whether  a  case  is  made  out  under  the 
complaint  to  authorize  a  judgment.  The  report,  when  made  up 
and  signed,  is  to  be  delivered  to  the  plaintiff's  attorney  and  filed 
with'  the  clerk,  as  provided  by  Sup.  Court  Rule  39.  The  subse- 
quent proceedings  are  similar  to  those  in  cases  of  adultery.  See 
ante,  Art.  1,  §  7,  c. ;  see  also  as  to  form.  lb. 

Section  7.  Judgment.  The  judgment  of  the  court  is  pro- 
nounced upon  the  proofs  taken  by  the  referee.  It  is  drawn, 
allowed  hj  the  court,  and  entered  in  the  proper  county,  and  the 
judgment  roll  is  filed  as  in  other  cases  of  judgment  by  default. 

2  Van  Sant.  Eq.  Pr.  259 ;  See  ante,  Yol.  3;  "Judgment  by 
default,"  639. 
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Judgment  declaring  nullity  of  marriage. 
{Title  of  the  cause.)  >       {At  a  special  term,  etc.) 

This  cause  having  been  brought  on  for  final  hearing  upon  the 
report  of  the  referee  herein,  bearing  date  on,  etc.,  {a7id  the  inter- 
locutory order,  hereinbefore  made,  bearing  date  the,  etc.,  or  the 
decision  of  the  Judge  who  tried  said  cause,  or  the  verdict  of  the 
jury  on  the  issues  of  fact,  etc.,  as  the  case  may  he),  and  upon  the 
pleadings,  and  the  proofs  annexed  to  said  report :  Now,  there- 
fore,_  on  motion  of  J.  S.,  attorney  for  the  plaintiff,  due  proof  of 
service  of  notice  of  this  application  having  been  made  {or  after 
hearing  counsel  for  the  parties),  it  is  adjudged,  that  the  mar- 
riage mentioned  in  the  complaint  herein,  between  the  said 
plaintiff,  A.  B.,  and  the  defendant,  M.  B.,  is  wholly  null  and 
void  from  the  date  of  this  judgment,  upon  the  ground  of  {state 
the  cause  of  divorce  as  in  the  statute.) 

{If  the  ground  of  divorce  was  a  previous  marriage,  hut  the 
rights  of  children  are  saved  under  the  statute,  add  the  following 
clause :) 

And  it  is  further  adjudged  that  said  marriage  was  contracted  in 
-  good  faith,  and  with  the  belief  of  the  parties  thereto,  that  R.  S., 
the  former  husband  of  said  wife  {or  wife  of  said  husband  was 
dead).  And  it  is  adjudged  that  D.  B.  and  G.  B.,  the  issue  of 
said  marriage  hereby  annulled,  are  and  shall  be  entitled  to  suc- 
ceed in  the  same  manner  as  legitimate  children,  to  the  real  and 
personal  estate  of  said  {designating  the  parent  who,  at  the  time 
of  the  marriage,  was  competent  to  contract.) 

{If  the  ground  of  dissolution  was  hmacy  or  idiocy,  and  there 
are  children,  substitute  for  the  foregoing :) 

And  it  is  further  adjudged,  that  T>.  B.,  and  G.  B.,  children  of 
the  said  marriage  are  entitled  to  succeed  to  the  real  and  personal 
estate  of  said  {designate  the  parent  who  was  of  sound  mind). 
And  as  to  the  costs,  etc.,  {state  the  allowance,  if  any). 

{ Where  ground  of  dissolution  was  force  or  fraud,  and  there 
are  children,  the  following  should  he  substituted :) 

And  it  is  further  adjudged,  that  the  custody  of  D.  B.,  the  child 
of  said  marriage,  is  hereby  awarded  to  the  plaintiff ;  and  that 
the  said  defendant  do  pay  the  said  plaintiff  the  sum  of  _  dol- 
lars yearly,  in  semi-annual  payments,  for  the  education  and 
maintenance  of  said  child,  until  the  same  shall  arrive  at  the  age 
of  twenty-one  years,  or  until  the  further  order  of  the  court,  and 
give  security  therefor  to  the  clerk  of  this  court,  to  be  approved 
by  a  justice  of  this  court.  And  it  is  further  adjudged,  that  the 
plaintiff  recover  of  the  defendant        dollars,  costs  of  this  action. 

Section  8.  Effect  of  judgment.  A  judgment  or  sentence .  of 
nuUity  of  marriage,  if  pronounced  during  the  lifetime  of  the 
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parties,  is  conclusive  evidence  of  the  invalidity  of  the  marriage, 
in  all  courts  and  proceedings  ;  but  if  pronounced  after  the  death 
of  either  of  the  parties  to  the  marriage,  it  is  conclusive  only  as 
against  the  parties  in  the  suit,  and  those  claiming  under  them. 
2  R.  S.  144  (149),  §  37. 

Children  of  a  marriage  annulled  on  the  ground  of  lunacy  or 
idiocy,  are  entitled  to  succeed  in  the  same  manner  as  legitimate 
children,  to  the  real  and  personal  estate  of  the  parent  who  was 
of  sound  mind.  2  R.  S.  143  (149),  §  28.  So,  if  there  be  any  issue 
of  a  marriage  annulled  on  the  ground  of  force  or  fraud,  the  court 
shall  decree  their  custody  to  the  innocent  parent,  and  may  also 
decree  a  provision  for  their  education  and  maintenance,  out  of 
the  estate  and  property  of  the  guilty  party.   lb.,  §  32. 

In  case  of  a  second  marriage  in  the  lifetime  of  a  former  hus- 
band or  wife,  the  statute  provides  that,  ' '  when  it  shall  appear  and 
be  so  decreed,  that  siich  subsequent  marriage  was  contracted  in 
good  faith,  and  with  the  full  belief  of  the  parties,  that  the  former 
husband  or  wife  was  dead,  the  issue  of  such  marriage,  born  or 
begotten  before  its  nullity  shall  be  declared,  shall  be  entitled  to 
succeed,  in  the  same  manner  as  legitimate  children,  to  the  real 
and  personal  estate  of  the  parent,  who,  at  the  time  of  the  mar- 
riage, was  competent  to  contract ;  and  the  issue  so  entitled,  shall 
be  specified  in  the  sentence  of  nullity."     2  R.  S.  142  (148),  §  23. 

The  issue  of  a  marriage,  judicially  declared  void,  in  all  other 
cases  than  those  above  stated  are,  by  the  statute,  left  to  their 
common  law  position  of  illegitimates. 

The  effect  of  a  judgment,  declaring  a  marriage  void  for  some 
cause  other  than  adultery,  upon  the  parties  themselves,  is  to 
restore  each  to  his  or  her  rights  of  property,  and  discharge  any 
claim  of  the  other  party  upon  it,  as  before  marriage.  The  wife 
is  not  entitled  to  dower.  Cropsey  v.  Ogden,  11  N.  Y.  (1  Kern.) 
228.  ISTor,  for  the  same  reason,  would  the  husband,  in  case  of 
her  death,  have  any  claim  or  interest  in  her  property,  real  or 
personal.     See  2  Van  Sant.  Eq.  Pr.  291. 

A  judgment  of  nullity  also  restores  the  parties  to  their  rights 
of  person,  and  either  party  may  marry  again,  by  the  express 
sanction  of  the  statute.  2  R.  S.  139  (144),  §  5,  sub.  1 ;  See 
Lincoln  v.  Lincoln,  6  Rob.  525. 

Section  9.  Appeals.    See  subject  of  "  Appeals,"  ante,      Vol.  4. 

Section  10.  Right  to  costs  and  alimony.  In  an  action  by  a 
wife  for  the  dissolution  of  a  marriage  on  the  ground  of  the  phys- 
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ical  incapacity  of  the  husband,  it  is  held  that  the  court  has  no 
authority  to  make  an  order  against  the  husband  for  the  wife's 
m-p-port  pendente  lite,  or  to  provide  funds  to  defray  the  expenses 
of  tlie  suit.  Bartlett  v.  Bartlett,  1  Clarke  Ch.  460.  But  where 
the  husband  brings  an  action  against  the  wife,  to  have  the  mar- 
riage declared  void  by  reason  of  her  former  marriage,  upon  the 
final  hearing  and  a  decision  in  favor  of  the  wife,  the  court  has 
power  to  award  her  extra  expenses  and  counsel  fees  beyond  the 
taxable  costs.  Griffin  v.  Griffin,  47  N".  Y.  (2  Sick.)  134 ;  See 
North  Y.  North,  1  Barb.  Ch.  241 ;  BrinUey  v.  Brinkley,  50  IST.  Y. 
(5  Sick.)  184  ;  and  see  post,  art.  4,  where  this  subject  will  be  more 
fully  discussed. 

ARTICLE  III. 

AGTIOK   FOE    SEPARATION    OR   LIMITED    DIVORCE. 

Section  1.  When  the  action  will  lie.  Prior  to  1787,  there 
was  no  tribunal  in  this  state  authorized  to  grant  a  divorce,  and 
the  only  remedy  of  aggrieved  individuals  in  matrimonial  cases 
was  by  application  to  the  legislature  for  relief.  In  the  above 
year,  however,  an  act  was  passed  reciting  that  it  was  more  advis- 
able for  the  legislature  to  make  general  provision  for  such  cases, 
than  to  aiford  relief  to  individuals  without  a  proper  trial,  and 
therefore,  conferring  jurisdiction  upon  the  court  of  chancery  to 
decree  divorces  in  cases  of  adultery.  This  was  the  only  cause 
of  divorce  until  the  year  1813,  when  it  was  further  provided  by 
statute  that  "a  separation  from  bed  and  board,  for  ever,  or  for  a 
limited  time,  may  be  decreed  by  the  court  of  chancery,  on  the 
complaint  of  a  married  woman,  in  the  following  cases  : 

1.  Between  any  husband  and  wife,  inhabitants  of  this  state.. 

2.  Where  the  marriage  shall  have  been  solemnized,  or  shall 
have  taken  place  within  this  state,  and  the  wife  shall  be  an 
actual  resident  at  the  time  of  exhibiting  her  complaint, 

3.  Where  the  marriage  shall  have  taken  place  out  of  this  state, 
and  the  parties  have  become  and  remained  inhabitants  of  this 
state,  at  least  one  year,  and  the  wife  shall  be  an  actual  resident 
at  the  time  of  exhibiting  her  complaint."  2  R.  S.  147  (152), 
§50. 

The  statute  above  cited  gives  a  right  of  action  in  such  cases  to 
the  wife  only  ;  but  by  a  subsequent  act  the  same  rights  are  ex- 
tended to  husbands.    Laws  of  1824,  chap.  205,  §  12.    And  see 
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Perry  v.  Perry,  2  Paige,  501;  McJVamara  v.  MoNamara,  9  Abb. 
18  ;  S.  C,  2  Hilt.  547 ;  Gri:fftn  v.  Gri-gin,  47  N.  Y.  (2  Sick.)  134. 
In  the  latter  case,  however,  it  must  be  a  strong  case  to  author- 
ize relief ;  for  if  granted,  the  wife  will  not  be  entitled  to  a  main- 
tenance out  of  the  husband's  property.  Palmer  v.  Palmer,  1 
Paige,  276. 

If  the  wife  resides  in  this  state,  she  is  to  be  deemed  an  inhabi- 
tant thereof,  although  her  husband  may  reside  elsewhere.  2  E,. 
S.  148  (154),  §  57 ;  BrirMey  v.  BrinJdey,  50  N.  Y.  (5  Sick.)  184, 
200. 

The  causes  for  which  an  action  for  a  separation  or  limited 
divorce  may  be  brought,  as  defined  by.  statute,  are  as  follows : 

1.  The  cruel  and  inhuman  treatment  by  the  husband,  of  his 
wife  ; 

2.  Such  conduct  on  the  part  of  the  husband  toward  his  wife, 
as  may  render  it  unsafe  and  improper  for  her  to  cohabit  with 
him  ; 

3.  The  abandonment  of  the  wife  by  the  husband,  and  his  refu- 
sal or  neglect  to  provide  for  her.     2  R.  S.  147  (153),  §  51. 

The  cruelty  which  entitles  the  injured  party  to  a  limited  divorce, 
is  that  kind  of  conduct  which  endangers  the  life  or  health  of  the 
complainant,  and  renders  cohabitation  unsafe.  Perry  v.  Perry, 
2  Paige,  501.  Bodily  injury,  or  acts  of  personal  violence  are 
not  necessary  to  constitute  such  cruelty  within  the  meaning  of 
the  statute.  BiTiin  v.  Bihin,  Yl  Abb.  19  ;  Klein  v.  Klein,  42 
How.  166  ;  S.  C,  2  Jones  &  Spencer,  57  ;  11  Abb.  N.  S.  350;  but 
it  is  held,  that  the  conduct  or  treatment  must,  at  least,  be  such  as 
to  create  a  reasonable  apprehension  of  bodily  hurt,  and  the  causes 
for  such  apprehension  must  be  of  sufficient  importance.  lb.  ; 
Whispell  V.  Whispell,  4  Barb.  217 ;  Dames  v.  Bavies,  55  id. 
130  ;  S.  C,  37  How.  45.     See  Solomon  v.  Solomon,  28  How.  218. 

Demeanor  which  is  calculated  to  provoke  annoyance,  discon- 
tent, and  disgust,  is  alone  not  suflBlcient  to  authorize  a  judgment 
of  separation,  especially  where  such  conduct  was  practiced  by  both 
parties.  Oonklin  v.  Oonklin,  17  Abb.  20,  note  ;  Klein  v.  Klein,  42 
How.  166  ;  S.  C,  2  Jones  &  Spen.  57;  11  Abb.  i^^.  S.)  450.  Thus, 
occasional,  and  even  frequent  intoxication  is  not  a  ground  for  sep- 
aration ;  nor  do  occasional  sallies  of  passion,  from  whatever 
cause,  amount  to  legal  cruelty,  so  long  as  there  is  no  threat  of 
bodily  harm.  Masons.  Mason,  1  Edw.  Ch.  278 ;  Klein  v.  Klein, 
11  Abb.  F.  S.  450 ;  S.  C,  42  How.  166,  2  J.  &  S.  57 ;  See  Walton 
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V.   Walton,   32   Barb.  203;    S.  C,  20  How.  347;    11  Abb.  231 ; 
Lawrence  v.  Lawrence,  3  Paige,  267' ;  Burr  v.  Burr,  10  id.  20. 

Where  tlie  husband  seeks  a  separation,  he  must  establish  such 
a  continued  course  of  bad  conduct  on  the  part  of  the  wife 
toward  him,  and  tliose  under  his  protection  and  care,  as  to  satisfy 
the  court  that  it  is  unsafe  for  him  to  cohabit  or  live  with  her. 
A  single  act  of  violence  on  the  wife' s  part,  or  even  a  series  of 
such  acts,  is  insufficient.     Perry  v.  Perry,  1  Barb.  616. 

The  statutory  limitation  of  five  years  after  discovery  of  the 
injury,  within  which  action  must  be  commenced,  has  no  appli- 
cation to  actions  for  limited  divorce.  The  time  for  the  com- 
mencement of  such  actions  is  in  the  discretion  of  the  court,  and 
the  general  limitation  as  to  suits  in  equity  not  otherwise  provi- 
ded for.     Burr  v.  Burr,  10  Paige,  20. 

Section  2.  Action  how  commenced.  The  action  for  a  limited 
divorce  is  commenced  by  the  service  of  a  summons,  or  of  a  sum- 
mons and  complaint  in  the  usual  manner. 

The  service  must  be  made  personally,  if  the  defendant  resides 
in  the  State  and  can  be  found.  Otherwise  it  may  be  by  order  of 
a  judge,  or  by  order  and  publication  as  in  other  actions. 

When  tlie  plaintiif  is  a  minor,  a  guardian  must  be  appointed 
before  the  summons  is  issued,  in  the  manner  described.  Ante, 
Vol.  1,  485.' 

Upon  a  proper  application,  the  wife  may  be  permitted  to  sue 
in  forma  pauperis,  but  not,  however,  until  the  court  has  ascer- 
tained, in  the  proper  way,  that  she  has  probable  cause  of  action. 
Robertson  v.  Robertson,  8  Paige,  387. 

Section  3.  Pleadings. 

a.  Complaint.  The  complaint  in  this  class  of  actions,  must 
specify,  particularly  the  nature  and  circumstances  of  the  case  on 
which  the  plaintiff'  relies,  and  times  and  places  are  required  to  be 
set  forth  with  reasonable  certainty.  2  E,.  S.  147  (153),  §  52.  See 
Anonymous,  11  Abb.  231 ;  S.  C,  32  Barb.  203 ;  20  How.  347.  These 
specific  allegations  of  the  complaint,  present  the  matters  upon 
which  issue  is  to  be  joined  ;  but  to  be  issuable,  every  circum- 
stance thus  alleged  must  be  material  in  establishing  some  ground 
recognized  by  the  statute.  Whe^e  the  allegations  in  the  com- 
plaint charged  the  defendant,  with  scandalous,  indecent  and  licen- 
tious conduct  with  other  women  than  the  plaintiff,  it  was  held 
that  such  allegations  might  be  stricken  out,  on  motion,  as  imma- 

VoL.  v.— 92 
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terial.  Klein  v.  Klein,  2  Jones  &  Sp.  57 ;  S.  C.,42  How.  166  ; 
11  Abb.  N.  S.  450. 

A  cause  of  action  for  a  limited  divorce  cannot  be  joined  in  the 
same  complaint  with,  a  cause  of  action  for  divorce  a  mnculo,  for 
adultery.  M' Intosh  v.  Mcintosh,  13  How.  289;  Henry  v. 
Henry,  27  id.  5 ;  S.  C,  3  Kob.  614 ;  17  Abb.  411 ;  Johnson  v. 
Johnson,  6  Johns.  Ch.  163.  Thus,  a  charge  of  adultery  cannot 
be  inserted  in  the  complaint  in  an  action  for  a  limited  divorce, 
and  a  judgment  for  absolute  divorce  asked,,  in  case  that  charge 
should  be  sustained.  Smith  v.  Smith,  4  Paige,  92.  Verification 
of  the  complaint  is  optional  with  the  plaintiff. 

Form  of  complaint. 
{Title  of  cause.) 

The  plaintiff  complains  of  the  defendant,  and  alleges : 

That  on  or  about  the  day  of  ,  in  the  year  18     ,  the 

plaintiff  was  married  to  the  defendant  at  the  city  of  Troy,  in  the 
State  of  New  York,  and  that  the  plaintiff  continued  to  live  with 
the  defendant  as  his  wife  ever  since  said  marriage  ;  that  said 
plaintiff  and  defendant  now  are,  and  for  ten  years  last  past  have 
been  inhabitants  of  this  State. 

That  the  issue  of  the  said  marriage  of  the  plaintiff  and  defend- 
ant are  two  children,  namely :  M.  A.,  aged  eight  years,  and  C. 
A.,  aged  six  years. 

That  during  all  the  time  said  plaintiff  and  defendant  have 
cohabited  together  as  husband  and  wife,  this  plaintiff  faithfully 
discharged  her  duties  as  the  wife  of  the  defendant,  and  at  all 
times  treated  him  with  kindness  and  forbearance. 

That  since  said  marriage  the  defendant  has  treated  her  in  a 
cruel  and  inhuman  manner,  and  sinCe,  about  the  beginning  of 
the  year  18  ,  has  been  an  habitual  drunkard,  and  in  his  fits  of 
drunkenness  has  repeatedly  committed  acts  of  cruelty  and  vio- 
lence upon  this  plaintiff  and  her  children,  and  in  particular  as 
follows  {specfy  the  particular  acts  of  cruelty). 

That  the  said  defendant  is  seized  and  possessed  of  real  and 
personal  estate  to  the  amount  of  %  ,  and  that  his  annual 

income  is  at  least  $  ;  that  he  has  refused  to  provide  for  her 

support  and  maintenance  ;  that  the  plaintiff  has  no  property  of 
her  own,  and  is  entirely  dependent  upon  the  charity  of  her 
friends  for  support. 

Wherefore  the  plaintiff  demands  that  a  separation  from  bed 
and  board  forever,  may  be  adjudged  between  this  plaintiff  and 
defendant,  according  to  the  statute  in  such  case  made  and 
provided,  and  that  this  plaintiff  may  have  the  care,  custody 
and  education  of  the  said  children  of  said  marriage ;  and  that 
the  defendant  be  compelled  to  make  a  proper  and  suitable  pro- 
vision for  the  support  and  maintenance  of  this  plaintiff  and  the 
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said  children  ;  and  that  the  plaintiff  may  liave  such  other  or 
further  relief  in  the  premises  as  shall  be  equitable  and  the  cir- 
cumstances of  the  case  may  require. 

Andeew  Poage,  PVff^s  AWy. 

h.  Answer.  The  defendant,  in  any  action  for  a  limited  divorce, 
may  be  permitted  to  prove,  in  his  justiiication,  the  ill-conduct  of 
the  plaintiff ;  and  on  establishing  such  defense,  the  complaint 
wUl  be  dismissed.  2  R.  S.  147  (153),  §  53.  Or,  the  defendant 
may  set  up  such  defense  by  way  of  counter-claim,  and  demand, 
as  affirmative  relief,  a  judgment  of  separation  against  the  plain- 
tiff. And,  if  the  plaintiff  fails  to  establish  the  charge,  and  if  the 
counter-claim  be  made  out  to  the  satisfaction  of  the  court,  the 
defendant  may,  under  the  provisions  of  section  274  of  the  Code, 
have  a  judgment  against  the  plaintiff,  for  a  divorce,  a  mensa  et 
thoro.  McNamara  v.  McNamara,  9  Abb.  18.  So,  the  defendant 
may  deny  the  misconduct  charged  in  the  complaint,  and,  for  a 
further  defense,  may  set  up  recriminatory  charges  of  misconduct 
on  the  part  of  the  plaintiff.     Hopper  v.  Hopper,  11  Page,  46. 

But,  in  an  action  for  a  limited  divorce,  on  the  ground  of  cruelty, 
the  defendant  is  not  at  liberty  to  set  up  the  adultery  of  the  plain- 
tiff, either  as  a  defense  or  a  counter-claim.  Terhune  v.  Terliune, 
40  How.  258  ;  Henry  v.  Henry,  17  Abb.  411 ;  S.  C,  27  How.  5  ; 
3  Rob.  614.  See  Mcintosh  v.  Mcintosh,  12  How.  289  ;  Griffin 
V.  Oriffin,  23  id.  183. 

Section  4.  Trial.  An  issue  of  fact  in  an  action  for  a  limited 
divorce,  is  to  be  tried  in  the  same  manner  as  ordinary  equity 
issues  ;  that  is,  by  the  court  without  a  jury,  unless  issue  be  set- 
tled on  notice,  in  the  usual  way.  See  ante,  Vol.  3,  20.  Or,  the 
judge  at  the  trial,  may,  in  his  discretion  submit  such  issue  to 
the  jury  and  direct  the  finding  of  a  special  verdict.  See  1  Van 
Santf .  Eq.  Pr.  265.  Or,  a  reference  may  be  ordered,  on  the  writ- 
ten consent  of  the  parties.     Code,  §  270. 

The  trial  of  the  issue,  if  by  the  court,  is  conducted  in  the 
usual  manner,  as  to  which,  see  ante,  Vol.  3,  212.  So,  if  issues 
be  framed,  and  submitted  to  a  jury,  the  trial  proceeds  in  the 
same  general  manner  as  other  jury  trials,  (see  id.  23),  and  the  ■ 
subsequent  proceedings  to  final  judgment  are  the  same  as  in 
actions  to  annul  the  marriage  contract,  or  for  absolute  divorce, 
already  described  in  the  two  preceding  articles. 

The  cause  is  required  to  be  heard,  after  the  trial  of  the  issue. 
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"at  a  special  term  of  the  court"  (Sup.  Court  Rule,  92),  that  is, 
the  same  court  at  which  the  cause  is  tried,  or  at  any  subsequent 
special  term.     See  2  Van  Sant.  Eq.  Pr.  266. 

Section  5.  Proceedings  on  default. 

a.  Applicalion  for  reference.  The  application  for  a  reference 
in  an  action  for  a  limited  divorce,  in  case  the  defendant  fails  to 
answer  the  complaint,  or,  if  the  facts  charged  in  the  complaint 
are  not  denied  in  the  answer,  is  made  under  Rule  87,  of  the 
Supreme  Court,  and  the  proceedings  on  such  application,  in  no 
respect  differ  from  those  in  an  action  to  annul  the  marriage  con- 
tract. See  ante^  723,  Art.  2.  No  affidavit  that  the  parties  have 
not  freely  cohabited,  etc.,  is,  however,  necessary,  as  required  by 
the  88th  Rule  of  court,  in  suits  brought  to  annul  a  marriage  ; 
nor,  need  any  affidavit  as  to  the  jurisdictional  facts,  required  by 
the  87th  Rule  of  court  in  adultery  cases,  be  produced. 

An  application  for  a  reference  will  be  proper,  even  though  the 
defendant  sets  up  a  full  defense  of  ill-treatment  and  cruelty  on 
the  part  of  the  plaintiff,  unless  he  also  denies  the  allegations  in 
the  plaintiff's  complaint.  And  in  such  case,  the  order  of  refer- 
ence should  direct  the  referee  to  take  proof  of  the  facts  charged 
in  the  answer,  as  well  as  the  complaint,  the  statute  providing 
that,  if  such  defense  is  proved  to  the  satisfaction  of  the  court, 
the  complaint  shall  be  dismissed.  2  R.  S.  147  (153),  §  63 ;  See 
2VanSant.  Eq.  Pr.  267. 

h.  Proceedings  on  reference.  The  proceedings  before  the 
referee  are  on  notice  to  the  opposite  party,  in  case  he  has 
appeared,  otherwise  they  are  had  ex  parte.  The  examination  of 
the  plaintiff,  on  oath,  may  be  taken,  as  to  any  cruel  or  inhuman 
treatment  alleged  in  the  complaint,  which  took  place  when  no 
witnesses  were  present,  who  are  competent  to  testify  to  the  facts 
on  such  reference.  Sup.  Ct.,  Rule  89.  And  it  seems  that,  since 
the  act  of  1867  (Laws  1867,  chap.  887),  husband  and  wife  are,  in 
such  cases,  as  competent  to  give  evidence  in  their  own  behalf  as 
any  other  witnesses.  See  Qarey  v.  Carey,  4  Daly,  270.  And 
see,  also,  as  to  this  question,  Bihin  v.  BiJiin,  17  Abb.  19  ;  Aiken 
V.  Baumann,  id.  28,  note  ;  P.  v.  P.,  24  How.  197. 

c.  Report  of  referee.  As  in  other  divorce  cases,  the  referee 
reports  the  proofs  taken  by  him  on  the  reference,  and  should  also 
report  his  opinion  thereon,  where  the  order  of  reference  so  directs. 
See  McNamara  v.  McNamara,  9  Abb.  18  ;  S.  C,  2  Hilt.  547. 
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As  to  filing  the  report,  exceptions,  hearing,  etc.,  see,  ante.  Vol. 
3,  387. 

Section  6.  Judgment.  The  provision  that  no  judgment  shall  be 
rendered  by  default,  or  in  consequence  of  any  neglect  to  appear 
at  the  hearing  of  the  cause,  or  by  consent,  in  divorce  cases,  is 
also  applicable  to  actions  for  a  separation,  or  limited  divorce. 
Sup.  Court  Rule  92. 

Upon  decreeing  a  separation,  the  court  may  make  such  further 
decree,  as  the  nature  and  circumstances  of  the  case  may  require, 
and  may  make  such  order  and  decree  for  the  suitable  support 
and  maintenance  of  the  wife  and  her  children,  or  any  of  them, 
by  the  husband,  or  out  of  his  property,  as  may  appear  just  and 
proper.  2  R.  S.  147  (153),  §  54.  And  the  court  is  authorized  to 
make  such  order  or  decree  for  the  support  and  maintenance  of 
the  wife  and  her  children,  whether  a  judgment  for  separation  be 
granted  or  not.  lb.,  §  55 ;  see  Atwater  v.  Atwater,  36  How.  431  ; 
S.  C,  58  Barb.  621. 

In  some  cases,  judgment  may  be  ^or  temporary  separation,  as 
where  the  defendant  is  young,  and  there  may  be  hopes  that  he 
wUl  reform.  Bedell  v.  Bedell,  1  Johns.  Ch.  604.  So,  a  perpetual 
separation  may  be  decreed,  with  power  to  the  parties  to  come 
together  under  the  sanction  of  the  court,  whenever  they  shall  find 
it  to  their  mutual  and  voluntary  convenience.  Barrere  v.  Barrere, 
4  id.  187. 

Section  7.  Effect  of  judgment.  The  judgment  in  such  an 
action  has  no  other  effect  upon  the  marriage  relation  than  that 
declared  by  statute  and  provided  for  in  the  judgment.  The  par- 
ties continue  to  be  husband  and  wife,  and  neither  can  marry 
again  while  the  other  lives.  See  ClarJc  v.  ClarTc,  6  Watts  &  Serg. 
85.  The  divorce  is  only  a  legal  separation,  terminable  at  the  will 
of  the  parties  ;  the  marriage  continuing  in  regard  to  every  thing 
not  necessarily  withdrawn  from  its  operation  by  the  divorce. 
Dean  v.  Richmond,  5  Pick.  461. 

The  judgment  in  no  way  aff'ects  the  rights  of  either  party  to 
their  separate  property  during  life  ;  and,  on  the  death  of  either, 
the  interest  of  the  survivor,  in  the  real  and  personal  property  of 
the  decedent  remains  unchanged.  See  2  Van  Sant.  Eq.  Pr.  293  ; 
Crain  v.  Cdvana,  62  Barb.  109  ;  and,  see  post,  Art.  4.- 

Section  8.  Appeals.    See  subject  of  "Appeals,"  ante,  Vol.  4. 

Section  9.  Right  to  costs  and  alimony.  It  is  not  a  matter  of 
course  to  allow  the  plaintiff  alimony  and  expenses  in  an  action 
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for  a  separation  or  limited  divorce,  but  she  must  make  it  appear 
that  she  has  been  injured,  and  a  meritorious  cause  of  action  must 
be  presented.  Boubon  v.  Bonbon,  3  Rob.  715  ;  Solomon  v. 
Solomon,  28  How.  218  ;  S.  C,  3  Rob.  669  ;  Hollerman  v.  Holler- 
man,  1  Barb.  64  ;  Bissell  v.  Bissell,  id.  430  ;  Warden  v.  Worden, 
3  Edw.  Ch.  387.-  It  must  also  appear  that  she  is  unable  to  sup- 
port herself,  or  to  prosecute  the  suit,  or  both.  Jones  v.  Jones,  2 
Barb.  Ch.  146. 

In  a  recent  case  the  rule  is  stated  to  be,  that  "  in  actions  for 
limited  divorce,  it  is  a  matter  of  discretion  with  the  court  whether 
alimony  shall  be  granted  during  the  pendency  of  the  suit,  and  the 
application  will  be  refused  where  there  is  siach  a  conflict  of  evi- 
dence as  to  the  charges  on  which  the  plaintiff's  case  rests,  as  to 
create  doubt  of  her  ultimate  success,  especially  where  she  has  an 
income  of  her  own  sufficient  for  her  support.  But,  as  it  regards 
counsel  fees,  the  rule  is  different,  and  they  will  be  granted  to  the 
plaintiff  where  her  own  statement  makes  out  a.  prima  facie  case, 
and  her  income  is  not  sufficient  to  support  her,  and  defray  the 
expenses  of  a  suit."  Douglas  v.  Douglas,  13  Abb.  IST.  S.  291 ;  and, 
see  Carpenter  v.  Carpenter,  19  How.  539 ;  Snyder  v.  Snyder,  3 
Barb.  621. 

ARTICLE  IV. 

ALIMONY. 

Section  1.  When  allowed  pending  litigation.  This  subject 
has  been  incidentally  referred  to  in  the  preceding  articles,  -but 
will  be  more  fully  discussed  in  this  place.  The  provision  of  the 
statute  is,  that  ' '  in  every  suit  brought,  either  for  a  divorce,  or  for 
a  separation,  the  court  may,  in  its  discretion,  require  the  hus- 
band to  pay  any  sums  necessary  to  enable  the  wife  to  carry  on 
the  suit,  during  its  pendency  ;  and  it  may  decree  costs  against 
either  party,  and  award  execution  for  the  same,  or  it  may  direct 
such  costs  to  be  paid,  out  of  any  property  sequestered,  or  in  the 
power  of  the  court,  or  in  the  hands  of  a  receiver."  2  R.  S.  148 
(154),  §  58. 

Although  the  allowance  of  alimony  during  the  pendency  of  the 
action  of  divorce,  is  in  all  cases  discretionary  with  the  court 
{Jones  V.  Jones,  2  Barb.  Ch.  146  ;  Griffin  v.  Griffin,  23  How.  189  ; 
S.  C,  21  ib.  364 ;  Strong  v.  Strong,  5  Rob.  612),  yet,  the  general 
rule  is  to  award  it,  in  all  cases,  and  almost  as  a  matter  of  course, 
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to  enable  a  wife  to  cany  on  a  suit  instituted  by  her.  Grams  v. 
Graves,  2  Paige,  62  ;  Hammond  v.  Hammond,  1  Clarke  Ch.  151, 
154 ;  Wood  v.  Wood,  2  Paige,  108 ;  Foioler  v.  Fowler,  4  Abb.  412. 
So,  in  an  action  by  a  husband  against  a  wife  for  divorce,  the 
court  has  power  to  order  the  plaintiff  to  pay  temporary  alimony, 
pending  the  suit.  Ford  v.  Ford,  10  Abb.  IST.  S.  74  ;  Leslie  v. 
Leslie,  10  id.  64  ;  Osgood  v.  Osgood,  2  Paige,  621 ;  Hallock  v. 
Hallock,  4  How.  160.  And  an  order  in  an  action  for  divorce, 
requiring  the  husband  to  pay  a  sum  necessary  to  enable  the  wife 
to  carry  on  the  suit,  to  be  used  for  a  specific  purpose  in  the  suit, 
instead  of  for  tlie  purposes  of  the  suit  generally,  is  proper. 
Schloemer  v.  Scliloemer,  49  ;N'.  Y.  (4  Sick.)  82.  So,  it  is  held, 
that  in  an  action  for  divorce  by  the  husband  against  the  wife,  for 
adultery,  the  defendant  is  entitled  to  an  allowance  as  counsel 
fees  to  enable  her  to  defend  the  action,  where  she  interposes  a 
defense  of  recriminatory  charges  of  adultery  against  the  plaintiff, 
including  an  act  of  adultery  found  against  him  on  a  former  trial, 
but  which  was  shown  to  have  been  condoned  by  the  wife. 
Miller  v.  Miller,  43  How.  125. 

In  some  cases,  however,  the  court  refuses  an  allowance  for  the 
purpose  of  defraying  the  expenses  of  the  suit  altogether,  as 
where  there  is  no  probability  that  the  wife  will  be  able  to  succeed 
in  her  suit.  Jones  v.  Jones,  2  Barb.  Ch.  146  ;  Strong  v.  Strong, 
5  Rob.  612  ;  or,  if  it  clearly  appears  that  the  action  will  not  lie. 
Coddington  v.  Ooddington,  10  Abb.  450  ;  or,  if  the  wife  has 
sufficient  property  in  her  hands  to  defray  the  expenses  of  the 
suit,  and  to  support  herself  -pending  the  litigation.  Morrell  v. 
Morrell,  2  Barb.  480  ;  Osgood  v.  Osgood,  2  Paige,  621.  Nor  will 
an  allowance  be  granted  when  the  wife  is  living  with  her  father, 
who  agreed  with  her  husband  to  support  her  if  the  husband 
would  make  no  claim  for  her  services.  Bartlett  v.  Bartlett,  1 
Ciarke  Ch.  460.  Nor  to  a  wife  who  is  living  in  open  and  notori- 
ous adultery.  Griffin  v.  Griffin,  23  How.  189  ;  affirming  S.  C, 
21  How.  364.  Nor  where  the  plaintiff  married  the  defendant, 
who  was  a  prostitute  before  marriage,  under  the  belief  that  she 
was  virtuous,  and  who  has  since  been  guilty  of  repeated  adul- 
teries.    KocJc  v.  Kock,  42  Barb.  515. 

As  a  general  rule,  however,  if  the  wife  is  without  property, 
and  comes  into  court  as  plaintiff,  charging  adultery,  the  husband 
willbe  compelled  to  contribute,  and,  even  if  he  has  no  property, 
the  power  of  the  court  extends  to  compelling  him  to  apply  a 


736  DIVORCE. 


Proceedings  to  obtain  temporary  alimony. 


portion  of  his  daily  earnings  to  that  purpose  during  the  pen- 
dency of  the  suit.  Kirby  v.  Kirby,  1  Paige,  261 ;  see  Ford  v. 
Ford,  10  Abb.  N.  S.  74.  So,  where  the  husband  is  plaintiff,  he 
must  supply  means  for  temporary  support,  and  to  help  the 
wife  make  a  defense,  and  his  poverty  will  not  protect  him.  He 
must  either  pay  the  allowance,  or  his  complaint  will  be  dismissed. 
Purcell  V.  Purcell,  3  Edw.  Ch.  194;  Hallock  v.  HallocJi,  4 
How.  160. 

As  to  alimony  in  an  action  for  separation  or  limited  divorce, 
see  preceding  article,  section  9.  In  action  to  declare  marriage 
void,  see  ante,  725,  Art.  2,  §  10. 

Alimony  may  be  granted  pending  a  reference  to  determine  the 
proper  allowance  of  permanent  alimony.  Forrest  v.  Forrest,  3 
Bosw.  650.  So,  on  the  wife's  bill  for  a  divorce,  pending  a 
demurrer  raising  a  question  of  jurisdiction,  the  court,  on  peti- 
tion, ordered  a  monthly  allowance  until  further  order.  Mix  v. 
Mix,  1  Johns.  Ch.  108,  and  it  seems  the  pendency  of  an  appeal 
is  no  ground  for  refusing  temporary  alimony.  Robertson  v. 
Robertson,  1  Edw.  Ch.  360  ;  see  Wood  v.  Wood,  7  Lans.  204. 

Section  3.  Proceedings  to  obtain  temporary  alimony.  The 
application  for  alimony  and  expenses  of  conducting  a  suit  for 
divorce  should  be  made  upon  petition,  stating  the  facts  upon 
which  the  application  is  grounded,  and  if  the  defendant  has 
appeared,  upon  due  notice  to  the  adverse  party.  Longfellow  v. 
Longfellow,  1  Clarke  Ch.  344 ;  Berthrong  v.  BertTirong,  1  Code 
R.  115. 

Where  the  wife  is  plaintiff,  the  application  may  be  made  at 
any  time  before  judgment,  and  after  the  commencement  of  the 
action  by  actual  service  of  the  complaint.  Reese  v.  Reese,  2 
Code  R.  81 ;  and  it  has  been  held  that  application  may  be  made 
even  before  a  copy  of  the  complaint  has  been  served.  Put  in 
such  case  the  affidavits  must  allege,  in  substance,  all  the  facts 
necessary  to  make  a  good  complaint  in  the  action.  Whitney  v. 
Whitney,  22  How.  175  ;  Monk  v.  MonTi,  7  Rob.  153.  If  the  wife 
is  defendant,  her  answer  should  be  put  in  disclosing  her  defense 
before  the  application  is  made  ;  and,  if  the  answer  be  not  verified, 
the  petition  must  deny  the  adultery  charged,  or  show  some  other 
valid  defense  to  the  husband' s  suit,  and  be  verified  by  the  oath 
of  the  defendant.  Osgood  v.  Osgood,  2  Paige,  621 ;  see  Strong  v. 
Strong,  1  Abb.  N.  S.  358  ;  Miller  v.  Miller,  43  How.  125  ;  MonTc 
V.  Monk:  7  Rob.  153. 
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In  an  action  by  a  wife  for  a  separation,  and  the  defendant  by 
answer  denies,  or  explains,  all  the  charges  set  forth  in  the  com- 
plaint, in  such  a  manner  as  to  leave  a  strong  impression  upon 
the  mind  that  the  husband  is  the  more  injured  party,  the  allow- 
ance will  not  be  made  upon  the  complaint  and  answer  merely, 
but  it  must  appear  by  the  petition  and  proofs  submitted,  that 
the  wife  has  a  meritorious  cause  of  action.  Bissell  v.  Bissell, 
1  Barb.  430 ;  Douglas  v.  Douglas,  13  Abb.  N.  S.  291  ;  See 
Miller  v.  Miller,  43  Eow.  125  ;  Leslie  v.  Leslie,  6  Abb.  IST.  S. 
193. 

For  the  purpose  of  temporary  alimony  it  is  not  necessary  that 
the  fact  of  marriage  be  so  conclusively  established  as  will  be 
required  for  permanent  alimony  or  other  ultimate  purposes  of 
the  action.  If  the  putative  wife  makes  out  a  reasonably  plain 
case  of  the  existence  of  the  marital  relation,  she  should  be  furn- 
ished with  the  means  of  temporary  support  and  of  conducting 
the  suit  until  the  truth  or  falsity  of  her  allegations  can  be  ascer- 
tained by  the  proofs  formally  taken  in  the  case.  Brinkley  v. 
BrinTcley,  50  N.  Y.  (5  Sick.)  134.  "Where,  therefore,  upon  an 
application  for  temporary  alimony  and  an  allowance  for  expenses, 
the  facts  undisputed  are  such  as  that  from  them  a  presumption 
arises  that  the  parties  were  married,  so  that  the  affirmative  rests 
upon  the  defendant  to  repel  that  presumption,  the  court  has 
jurisdiction  and  power  to  grant  the  application,  although  mar- 
riage, in  fact,  is  denied ;  and  the  opposing  papers  show  facts 
irreconcilable  with  the  existence  thereof,  or  of  matrimonial  co- 
habitation,   lb.  ;  Smith  v.  Smith,  1  Edw.  Ch.  255. 

After  an  allowance  of  alimony  to  the  wife  pending  the  suit, 
has  been  made  on  the  usual  application  any  unusual  and  unex- 
pected proceedings  on  the  part  of  the  husband,  without  the  act 
or  consent  of  the  wife,  afford  ground  for  a  second  application 
for  an  additional  allowance.  Leslie  v.  Leslie,  11  Abb.  N.  S. 
811. 

Section  3.  Amount  allowable.  The  amount  of  alimony  allowed 
to  the  wife,  pendente  lite,  is  always  to  be  governed  by  the  cir- 
cumstances of  each  particular  case,  and  may  be  settled  by  the 
court,  without  reference,  where  the  facts  are  sufficiently  before 
it.  Hammond  v.  Hammond,  1  Clarke  Ch.  151 ;  Monroy  v. 
Monroy,  1  Edw.  Ch.  382.  A  reference  is  usually  ordered  however, 
for  the  j»urpose,  the  order  directing  the  referee  to  inquire  and 
report  whether  the  plaintiff  should  have  an  allowance  of  counsel 
Vol.  v.— 93 
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fees  to  enable  her  to  prosecute  the  suit,  and  for  alimony  pending 
the  suit,  and  if  so,  for  what  amount ;  and  it  also  usually  directs 
the  referee  to  report  as  to  the  times  and  manner  in  which  the 
sums  should  be  paid.  See  Herforth  v.  Herforih,  2  Abb.  IST.  S. 
483,  488.  The  order  should  also  direct,  that  the  husband,  upon 
the  confirmation  of  the  report,  pay  to  the  wife  the  allowances  at 
the  time  and  in  the  manner  specified  in  the  report,  otherwise  he 
cannot  be  brought  into  contempt  if  he  refuses  to  pay.  Gerard 
V.  Gerard,  2  Barb.  Ch.  73. 

The  order  may  contain  other  provisions,  as  for  instance,  to 
inquire  whether  the  conduct  of  the  wife  was  so  glaringly  im- 
proper that  no  aid  should  be  given  her  to  prosecute  the  suit  at 
alL  Fowler  v.  Fowler,  4  Abb.  411,  or  to  ascertain  whether  the 
allowance  was  sufficient,  and  whether  she  could  be  intrusted 
with  money.  Saunders  v.  Saunders,  2  Edw.  Ch.  491.  But  upon 
such  a  reference,  it  is  not  necessary  that  the  wife  prove  her  case 
upon  the  merits.  Fowler  v.  Fowler,  4  Abb.  411,  and  the  referee 
has  no  authority  to  go  into  the  question,  as  to  whether  the  plain- 
tiflf  or  defendant  were  ever  really  married,  and  especially-  where 
that  question  is  the  only  important  one  in  the  suit.  Herforth 
V.  Herforth,  2  Abb.  N.  S.  483. 

Petition  for  alimony  and  expenses,  where  wife  is  plaintiff. 
{Title  of  action.) 
To  the  supreme  court  of  the  State  of  New  YorTc  : 

The  petition  of  the  plaintiff,  M.  R.,  respectfully  shows  to  this 
court  that  she  has  brought  this  action  against  the  defendant,  J. 
R.,  her  husband,  for  a  divorce  and  judgment  dissolving  the  mar- 
riage contract  between  them  {or,  for  a  limited  divorce  or  judg- 
ment of  separation  between  them),  upon  the  ground  of  , 
as  appears  more  fully  by  the  complaint  annexed  hereto. 

That  this  action  has  been  actually  commenced,  by  the  service, 
on  the  defendant,  of  the  summons  and  complaint,  on  the 
day  of  ,  18    ,  {and  if  he  has  put  in  an  answer 

denying  the  charges,  add) :  That  he  has  appeared  and  answered, 
denying  the  material  allegations  of  the  complaint,  but  that  all 
said  allegations  are  nevertheless  true,  as  your  petitioner  is 
informed  and  believes  ;  and  she  would  be  able  to  substantiate 
them  by  proof,  on  the  trial,  and  has  a  good  cause  of  action 
thereon,  as  she  is  advised  by  her  counsel,  D.  M.,  who  resides  at 
,  and  as  she  verily  believes.  {Proceed  to  set  forth  facts 
showing  a  good  cause  of  action). 

*  That  your  petitioner  is  wholly  destitute  of  the  mean^  of  sup- 
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port,  or  of  means  for  carrying  on  this  action,  or  of  defraying  the 
costs  and  expenses  thereof 

That  the  said  defendant,  J.  E,.,  has  real  estate  and  personal 
property  to  a  large  amount,  and  amply  sufficient  to  advance 
therefrom,  to  your  petitioner,  such  sums  as  may  be  necessary 
for  the  purposes  above  mentioned.  That  your  petitioner  is  in- 
formed, and  believes,  that  the  said  defendant  has  real  estate  and 
personal  property  to  the  amount  of  more  than  $  ,  and 

that  his  annual  income  arising  from  his  business  of,  etc. ,  {stating 
its  nature),  is  about  $  .    {State  number  and  age  of  chil- 

dren, etc. ,  if  any,  and  any  other  facts  bearing  on  the  question 
of  Ms  ability.) 

Your  petitioner,  therefore,  prays  that  the  said  defendant  may 
be  ordered  to  pay  your  petitioner  a  reasonable  sum  for  her  sup- 
port and  maintenance  during  the  pendency  of  this  action,  and 
such  amount  of  money  as  may  be  necessary  to  enable  her  to 
carry  on  this  action,  and  pay  the  necessary  costs  and  expenses 
thereof,  and  for  such  other  and  further  order  as  may  be  just. 

{Date.)  {Add  verification.)  M.  R. 

Form  of  j)etition  where  wife  is  defendant. 

{Title,  of  action.) 

To  the  supreme  court  of  the  State  of  New  TorTc  : 

The  petition  of  the  defendant,  M.  R.,  respectfully  shows  to 
this  court  that  the  plaintiff,  J.  R.,  has  commenced  an  action,  by 
the  service  of  a  summons  and  complaint  on  your  petitioner,  to 
obtain  a  judgment  of  separation  from  bed  and  board  forever, 
between  him  and  your  petitioner  {or,  as  in  preceding  form). 
That  your  petitioner  has  put  in  her  answer  by  D.  M.,  her  attor- 
ney, denying  all  the  material  allegations  in  the  said  complaint, 
except  the  allegation  as  to  the  marriage  between  this  defendant 
and  said  plaintiff. 

That  your  petitioner,  etc.  {Proceed  as  in  preceding  form, 
from  the  *,  substituting  the  words  "her  defense," /'O^  "this 
action.") 

Notice  of  motion  for  alimony  and  costs. 
To  D.  M.,  attorney  for  defendant  {or  plaintiff). 

Take  notice,  that  upon  the  petition,  with  copy  of  which  you 
are  herewith  served,  and  upon  the  pleadings  {or  the  complaint, 
or  answer),  a  motion  will  be  made  at  the  next  special  term  of 
this  court,  appointed  to  be  held  at  ,  on  the  day  of 

,18    ,  at  o'clock  in  the  noon,  or  as  soon  there- 

after as  counsel  can  be  heard,  for  an  order  that  the  defendant  {or 
plaintiff)  pay  the  plaintiff  {or  defendant)  fhe  sum  of  $  , 

monthly  {or  weekly)  for  her  support  durmg  the  pendency  of 
this  action,  and  the  sum  of  $  ,  to  enable  her  to  defray  the 
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costs  and  expenses  of  prosecuting  {or  defending)  the  said  action, 
and  for  such  other  or  further  order  as  the  nature  of  the  case  may 
require  (and  for  the  costs  of  this  motion). 

Yours,  etc., 

B.  D.  S., 
Dated,  etc.  Attorney  for  plaintiff  {or  defendant). 

Order  of  reference  to  settle  amount  of  alimony  and  expenses. 
{Title  of  action.)  {^At  a  special  term,  etc.) 

On  reading  and  filing  the  petition  of  M.  R.,  the  above-named 
plaintiff  (or  defendant),  and  affidavit  of  the  defendant  {or 
plaintiff)  in  opposition  ;  and  after  hearing  J.  M.  C,  counsel 
for  plaintiff  {or  defendant),  and  H.  E.  S.,  counsel  for  the  defend- 
ant {or  plaintiff)  opposed,  it  is  ordered  that  it  be  referred  to 
D.  C,  of  ,  as  referee,  to  inquire  and  report  what  would 

be  a  reasonable  sum  to  be  allowed  to  the  said  plaintiff  {or 
defendant)  for  her  support  and  maintenance  during  the  pendency 
of  this  action. 

And  it  is  further  ordered  that  the  said  referee  inquire  and 
report  what  would  be  a  reasonable  sum  to  be  allowed  to  the  said 
plaintiff  {or  defendant)  in  order  to  enable  her  to  cd,rry  on  her 
prosecution  {or  defense)  of  the  action,  and  to  defray  the  necessary 
costs  and  expenses  thereof ;  and  that  he  report  as  to  the  time 
and  manner  in  which  said  sums  should  be  paid  by  the  defendant 
{or  plaintiff). 

Report  of  referee. 
{Title  0    action.) 

To  the  court  of 

Pursuant  to  an  order  of  this  court,  dated  the  day  of 

,  18    ,  whereby  it  was  referred  to  me  {state  purport  of  the 
order),,  I  respectfully  report : 

That  I  have  been  attended  by  the  attorneys  for  the  plaintiff 
and  defendant,  and  have  heard  the  allegations  and  proofs  as  to 
the  value  of  the  defendant's  estate  at  the  time  of  the  commence- 
ment of  this  action,  and  the  allowance  proper  to  be  made  ;  ,that 
the  defendant  (or  plaintiff ),  J.  R.,  has  real  estate,  to  wit,  etc., 
of  the  value  of  about  dollars,  the  yearly  income  of  which 

is  about  dollars ;  that  the  whole  personal  property  of 

said  defendant  (or  plaintiff)  consists  of,  etc.,  and  its  value  is  about 
dollars.     That  one  child  of  the  plaintiff  and  defendant 
lives  with  and  is  entirely  supported  by  the  plaintiff  {or  defend- 
ant), being  a  girl  aged  years. 

I  fu.rther  report  that,  in  my  opinion,  the  sum  of  dollars 

a  year,  payable  weekly  {or  monthly),  is  a  suitable  allowance  for 
the  present  separate  maintenance  and  alimony  of  the  plaintiff  (or 
defendant) ;  that  it  ought  to  be  payable  from,  etc.  {commence- 
ment of  the  action) ;  that  dollars  would  be  a  reasonable 
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sum  to  be  allowed  to  tlie  plaintiff  {or  defendant),  to  enable  her  to 
cany  on  her  prosecution  {or  defense),  and  defray  the  necessary 
costs  and  expenses  in  this  action  ;  and  that  my  fees  amount  to 
dollars. 

All  of  which  is  respectfully  submitted, 
Dated,  etc.  W.  M.,  Referee. 

Order  confirming  report. 
{Title  of  action.)  {At  a  special  term.,  etc.) 

On  reading  and  filing  the  report  of  W.  M.,  Esq.,  referee,  bear- 
ing date,  etc.,  and  on  motion  of  E.  B.,  counsel  for  plaintiff  {or 
defendant),  after  hearing  D.  M.,  counsel  for  plaintiff  {or  defend- 
ant), it  is  ordered  that  the  report  of  the  referee,  appointed  to 
inquire  as  to  the  amount  of  alimony  and  allowance  proper  to  be 
paid  by  the  defendant  {or  plaintiff)  to  ttie  plaintiff  {or  defendant) 
be,  and  the  same  is,  in  all  things,  confirmed  ;  and  that  defendant 
{or  plaintiff)  do  pay  to  the  plaintiff,  etc.  {as  in  report). 

As  to  the  form  of  exceptions  to  report,  etc. ,  see  ante,  Vol.  3, 
320. 

Section  4.  Payment,  how  enforced.  If  there  be  no  exceptions 
taken  to  the  report  within  eight  days  from  the  filing  thereof  (see 
Sup.  Court  Rule,  89),  the  report  stands  confirmed  without  any 
further  order,  in  case  the  order  of  reference  contains  a  clause 
requiring  the  husband,  upon  the  confirmation  of  the  report,  to 
pay  the  wife  the  allowance,  at  the  times  and  in  the  manner  speci- 
fied in  the  report.  Oerard  v.  Gerard,  2  Barb.  Ch.  73.  And  the 
wife' s  attorney  may  serve  a  copy  of  the  order  of  reference  and 
report  on  the  husband,  and  make  a  demand  of  payment  accord- 
ing to  the  terms  of  the  report ;  if  refused,  the  husband  is  in 
contempt,  and  may  be  proceeded  against  accordingly.  Barker 
V.  Barker,  15  How.  568. 

The  better  practice  however,  is  said  to  be,  though  no  excep- 
tions are  taken  to  the  report,  to  move  at  special  term,  for  an  order 
confirming  such  report,  and  directing  therein  the  husband  to 
pay  the  sums  fixed  by  the  referee,  at  the  times  and  in  the  manner 
specified  in  the  report,  setting  forth  in  the  order  such  amounts, 
times  of  payment,  etc.  The  order  being  entered,  a  certified  copy 
should  be  served  on  the  husband,  and  payment  demanded. 
2  Van  Sant.  Eq.  Pr.  280. 

In  the.ordinary  case  of  the  disobedience  of  an  order  to  pay 
ad  interim  alimony,  the  court  has  no  power  to  punish  other- 
wise than  by  a  committal  to  prison,  under  the  provisison  of  the 
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Eevised  Statutes.  2  R.  S.  535  (554),  §  4.  And  it  is  held  that  the 
precept  to  commit,  need  not  in  terms,  admit  the  prisoner  to  the 
jail  limits,  but  is  sufloicient  if  it  recites  the  order,  and  contains  a 
command  to  the  sheriff  to  commit  the  person  to  prison.  It  is 
then  a  question  between  the  prisoner  and  the  sheriff,  whether  the 
former  shall  be  allowed  to  go  upon  the  limits  of  the  prison.  Ford 
V.  Ford,^\  How.  169  ;  S.  C,  10  Abb.  IST.  S.  74.  But  see  contra, 
Ward  Y.  Ward,  6  Abb.  N.  S.  79.  See  this  subject  more  fully 
discussed  under  the  head  of  contempt. 

The  allowance  for  temporary  alimony  is  discretionary  with 
the  court ;  but  it  is  a  judicial  and  not  an  arbitrary  discretion 
which  is  to  be  exercised,  and  tlierefore,  it  is  held  to  be  clearly  a 
subject  of  appeal.  Leslie  v.  Leslie,  6  Abb.  K.  S.  193.  But  see 
Oriffin  V.  Griffin,  23  How.  189  ;  Abhey  v.  Abbey,  6  id.  340  ; 
Moncrief  v.  Moncrief,  10  Abb.  315. 

After  an  order  has  been  made,  requiring  a  husband  to  pay 
temporary  alimony  to  his  wife,  he  cannot,  without  complying 
with  it,  discontinue  on  payment  of  costs,  by  entering  an  ex  parte 
order.    Leslie  v.  Leslie,  10  Abb.  N.  S.  64. 

Section  5.  Permanent  alimony  when  allowed.  As  to  perma- 
nent alimony,  the  statute  provides  that,  in  an  action  for  divorce 
on  the  ground  of  adultery,  where  the  wife  obtains  a  decree  dis- 
solving the.  marriage  contract,  the  court  may  make  a  further 
decree  or  order  against  the  defendant,  compelling  him  to  provide 
for  the  maintenance  of  the  children  of  the  marriage,  and  to  pro- 
vide such  suitable  allowance  to  the  complainant,  for  her  support, 
as  the  court  shall  deem  just,  having  regard  to  the  circumstances 
of  the  parties  respectively.  2  R.  S.  145  (151),  §  45.  And  a 
similar  provision  is  made  in  case  of  a  judgment  for  separation 
or  limited  divorce.  lb.  147  (153),  §  54.  And,  although  a  decree 
for  separation  from  bed  and  board  be  not  made,  the  court  may 
make  such  order  or  decree  for  the  support  and  maintenance  of 
the  wife  and  her  children,  or  any  of  them,  by  the  husband,  or 
out  of  his  property,  as  the  nature  of  the  case  renders  suitable 
and  proper.  lb.  §  55  ;  see  Atwater  v.  Atwater,  36  How.  431 ;  S. 
C,  53  Barb.  621 ;  Davis  v.  Dams,  3  Pars.  455. 

But  a  decree  for  divorce  should  not  direct  the  payment,  by 
the  defendant,  of  arrears  of  alimony.  Oalinger  v.  Galinger,  61 
Barb.  31;  S.  C,  4  Lans.  473. 

Although  it  is  usual  to  make  provision  for  alimony  in  the 
judgment  of  divorce,  yet  the  power  of  the  court  to  award  it  is 
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not  restricted  to  the  times  of  granting  snob,  judgment,  but  the 
allowance  may  be  made  afterward  by  supplemental  order  or 
judgment.  Thus,  if  circumstances  exist  at  the  time  the  judg- 
ment of  divorce  is  pronounced,  rendering  it  inexpedient  to  make 
the  allowance  at  that  time,  and  the  situation  of  the  parties  after- 
ward are  changed,  it  would  t)e  proper  for  the  court  to  grant  the 
appropriate  relief  by  a  supplemental  decree.  Kamp  v.  Kamp, 
44  How.  505.  So,  it  is  held,  that  the  award  of  alimony,  on  final 
judgment,  is  subject  to  modification,  from  time  to  time,  and  leave 
should  be  given  in  the  decree,  to  apply  for  such  modification  as 
the  changing  circumstances  of  the  parties  may  render  just. 
Forest  v.  Forest,  3  Abb.  144  ;  S.  C,  6  Duer,  102. 

The  remarriage  of  the  plaintiff,  after  judgment  for  absolute 
divorce,  does  not  relieve  the  defendant  from  the  payment  of 
alimony.  Shepherd  v.  Shepherd,  3  Pars.  Sup.  Ct.  716  ;  Forrest  v. 
Forrest,  25  JST.  Y.  (11  Smith),  501. 

Section  6.  Proceedings  to  obtain.  In  regard  to  permanent 
alimony,  the  better  practice  is,  to  direct  a  reference,  to  ascertain 
the  amount  which  should  be  allowed.  Forest  v.  Forest,  6  Duer, 
102 ;  S.  C. ,  3  Abb.  144 ;  Miller  v.  Miller,  6  Johns.  Ch.  91 ;  Galinger 
V.  Qalinger,  61  Barb.  31 ;  S.  C,  4  Lans.  473  ;  Hoffman  v.  Hoffman, 
55  Barb.  269  ;  S.  C,  affirmed,  46  N.  Y.  (1  Sick.)  30.  But  a  decree 
of  divorce  will  not  be  reversed  on  appeal,  because  it  orders  the 
payment  of  a  specified  sum,  without  a  reference.  lb. 

The  order  of  reference,  if  the  wife  be  plaintiff,  directs  the 
referee  to  ascertain  and  report  the  value  of  the  defendant' s  real 
and  personal  property,  and  what  amount  would  be  a  suitable 
allowance  to  the  wife  for  her  support,  or  to  report  the  facts,  with 
Ms  opinion  thereon,  in  regard  to  the  custody  and  maintenance 
of  the  children  as  the  case  may  be.  The  referee  then  proceeds 
in  a  similar  manner,  as  in  other  cases  of  interlocutory  reference. 
See  ante.  Vol.  3,  345,  367.  As  to  subsequent  proceedings  on 
referee's  report,  etc.,  see  id.  379  to  393.  Form  of  judgment, 
id.  629. 

Section  7.  Amount  allowable.  The  amount  to  be  allowed  the 
wife  for  permanent  alimony  on  final  judgment  for  a  divorce  or 
separation,  depends  upon  the  circumstances  of  each  case.  The 
wife  is  entitled  to  a  support  corresponding  to  her  rank  and  con- 
dition in  Ufe  and  the  fortune  of  the  husband  :  and  a  more  liberal 
allowance  wUl  be  made  in  case  of  aggravating  circumstances  in 
the  conduct  of  the  husband,  and  when  the  conduct  of  the  wife  is 
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blameless',  than  in  other  cases.  See  Burr  v.  Burr,  7  Hill,  307  ; 
S.  C. ,  10  Paige,  20.  So  the  amount  is  always  influenced  more 
or  less  by  the  fact  that  the  husband  has  a  family  of  children  to 
support,  or  that  he  himself  is  in  feeble  health.  lb. ;  See  Leslie  v. 
Leslie,  6  Abb.  N.  S.  193  ;  Lynde^  v.  Jjynde,  2  Barb.  Ch.  72 ; 
tVorden  v.  Warden,  3  Edw.  Ch.  387  ;  Miller  v.  Miller,  6  Johns. 
Ch.  91.  In  the  early  cases  it  seems  to  have  been  recognized  as  a 
general  rule  to  aUow  the  wife  a  third,  or  at  least  a  fourth,  part  of 
the  annual  income  of  the  husband's  real  estate.  lb. ;  Burr  v. 
Burr,  10  Paige,  20  ;  but  it  is  in  the  power  and  discretion  of  the 
court  to  vary  the  allowance  from  time  to  time,  according  to  the 
circumstances  of  the  parties.  lb. ;  Forest  v.  Forest,  3  Abb.  144  ; 
S.  C,  6  Duer,  102. 

In  determining  the  amount  of  alimony,  the  husband' s  estate 
will  be  presumed  to  yield  a  reasonable  income,  unless  the  con- 
trary be  shown,  with  a  sufficient  reason  for  its  unproducti\^eness ; 
and  the  reduction  of  such  estate  by  gifts  cannot  be  allowed  to 
diminish  the  wife's  alimony.  Forest  v.  Forest,  5  Bosw.  672 ; 
S.  C.  affirmed,  24  How.  609,  note.  So  the  alimony  granted  to  a 
wife  on  her  judgment  of  divorce  a  vinculo,  is  without  prejudice 
to  her  right  of  dower  ;  and  the  court,  in  determining  the  amount 
of  alimony,  cannot  compel  her  to  release  her  dOwer.  Forest  v. 
Forest,  3  Abb.  144  ;  S.  C,  6  Duer,  102.  Nor  can  the  wife,  previ- 
ous to  the  judgment  of  divorce,  make  any  valid  agreement  as  to 
her  allowance  for  alimony.  The  court  will  not  sanction  any 
such  agreement  made  by  her,  unless  it  satisfactorily  appears 
that  the  allowance,  made  in  her  favor  for  alimony  is  as  much  as 
she  is  fairly  entitled  to.  But  after  the  marriage  has  been  actu- 
ally dissolved,  by  judgment  of  the  court,  she  may  make  such 
arrangement  as  she  pleases  in  regard  to  her  alimony.^  Daggett 
V.  Daggett,  5  Paige,  509  ;  see  Kamp  v.  Kamp,  44  How.  505  ; 
Blahe  v.  Blake,  7  Iowa,  46 ;  see  Shepherd  v.  Shepherd,  8  Pars. 
Sup.  Ct.  7lS. 

Section  8.  Judgment,  how  enforced.  As  to  the  enforcement 
of  a  judgment  for  alimony,  the  statute  provides  as  follows : 
"  Whenever  the  court  shall  make  an  order  or  a  decree,  requiring 
a  husband  to  provide  for  the  maintenance  of  his  children,  or  for 
an  allowance  to  his  wife,  the  court  may  require  such  husband  to 
give  reasonable  security  for  such  maintenance  and  allowance  ; 
and  upon  the  neglect  or  refusal  of  the  defendant  to  give  such 
security,  or  upon  the  default  of  him  and  his  surety,  to  provide 
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such  maintenance  and  allowance,  tlie  court  may  sequester  his 
personal  estate,  and  the  rents  and  profits  of  his  real  estate,  and 
may  appoint  a  receiver  thereof,  and  cause  such  personal  estate, 
and  the  rents  and  profits  of  such  real  estate,  to  be  applied  toward 
such  maintenance  and  allowance,  as  to  the  court  shall,  from  time 
to  time,  seem  just  and  reasonable.  2  R.  S.  148  (154),  §  60.  The 
security  required  to  be  given,  as  above,  may  be  by  bond,  or  the 
court  maA'-  compel  the  defendant  to  give  security  on  his  real 
estate.  Forest  v.  Forest,  3  Abb.  144 ;  S.  C,  6  Duer,  102.  If 
security  be  given,  then,  on  default  of  payment  of  any  of  the 
installments  due  for  alimony,  the  wife  may  maintain  an  action  on 
the  bond  ;  or,  if  the  security  be  on  the  defendant's  real  estate, 
proceed  to  enforce  the  lien  thereon,  and  thus  obtain  her  remedy. 
2  Van  Sant.  Eq.  Pr.  283. 

Payment  of  costs  and  alimony  ordered  to  be  paid  in  a  final 
judgment,  dissolving  the  marriage  contract,  in  an  action  by  the 
wife  for  a  divorce,  may  be  enforced  by  execution  ;  and  it  is  held, 
that  proceedings  as  for  contempt  for  neglect  to  make  the  pay- 
ment as  decreed,  are  not  authorized  in  such  case  by  section  285 
of  the  Code.  Lansing  v.  Lansing,  4  Lans.  377 ;  but,  see 
Oraley  v.  Oraley,  4  Rob.  641 ;  S.  C,  31  How.  475. 

ARTICLE   V. 

CUSTODY   OF   CHILDREiir. 

Section  1.  In  general.  See  ante,  708,  article  1,  section  8,  5,  where 
this'subject  is  discussed  at  some  length.  And  see,  also,  a  discus- 
sion of  the  subject  under  the  head  of  ' '  Habeas  Corpus.' '  Ante,  506. 

.Vol.  v.  — 94 
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Forgiveness  of  injured  party 692 
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Suit  not  brought  within  required  time 692 

Plaintiff,  guilty  of  adultery 692 

What  constitutes  connivance 692 

How  proved 692 

Collusion,  meaning  of  term 693 

What  constitutes  condonation  or  forgiveness 693 

Revival  of  condoned  offense 693,  694 

What  act  of  condonation  bars  divorce 694 

What  insufficient  to  bar 694 

Delay  in  bringing  action 694 

Five  years  after  discovery  of  offense 694 

Construction  of  statute  as  to 694,  695 

Adultery  of  plaintiff 695 

In  what  cases,  a  bar  to  action ■ 695 

How  set  up  as  a  defense 695 

Action,  how  commenced 695 

As  in  other  equity  cases 695 

Summons,  and  service  of 695,  696 

Affidavit  of  service  of 696 

Suing  by  guardian,  or  next  friend 696 

Provisional  remedies 696 

Pleadings 69C 

Complaint,  what  to  be  alleged  in 696 

Charge  of  adultery,  how  stated 696,  697 

Immaterial  allegations 697 

Requirements  of  supreme  court  rule 697,  698 

Time  of  commission  of  offense 698 

Illegitimacy  of  children 698 

Impertinent  averments 698 

What  causes  of  action  cannot  be  united 698 

Allegations  as  to  alimony 698 

Prayer  for  relief 698,  699 

Form  of  complaint 699,  700 

Answer '^^ 

What  defenses  may  be  set  up  in 700 

May  set  up  adultery  of  plaintiff 700 

•  Condonation  or  forgiveness. 700 

Allegations  in  answer  as  to  adultery 700 

Need  not  allege  facts  to  give  jurisdiction 700,  701 

What  defenses  cannot  be  interposed 701 

When  defense  regarded  as  counter-claim    701 

Reply  to  be  interposed 701 

Supplemental  answer 701 

Defense,  after  judgment 701,  702 

Verification  of  answer  not  required 702 

Trial  of  the  issues '^02 

When  by  jury '702 

Framing  issues  for  jury  trial 702,  703 

How  settled ^03 


7(J8  INDEX. 

DIVORCE— Continued.  page. 

How  brought  on  for  trial 703 

What  issues  only,  to  be  tried , ^03 

When  by  court  or  referee 703 

Waiver  of  trial  by  jury 703 

How  waived 703 

Proceedings  on  trial 703 

Evidence 703 

Proof  of  marriage  and  residence  of  parties 703 

Other  material  proof 703,  704 

Parties  as  witnesses 704 

Testimony  of  accomplice 704 

Nature  of  proof  required 704 

Character  of  witness 704,  705 

Proceedings  on  default 705 

Reference  to  take  proof 705 

Report  of  referee 705 

How  made  up 705 

Testimony  taken  by  referee 705 

Proof  must  correspond  with  allegations  in  complaint 705 

Form  of  report. 705,  706 

Hearing  and  judgment 706 

Cause,  where  heard 706 

Papers  required  on  hearing 706 

Details  of  evidence  not  to  be  made  public 706,  707 

Argument  on  report 707 

Decision  of  court 707 

Re-committing  report 707 

Legitimacy  of  children 707 

Proof  as  to 707 

Judgment  of  court  as  to 707,  708 

Presumption  of  legitimacy 708 

Judgment : 708 

Custody  of  children ' 708 

JPending  action   708 

Discretion  of  court  in  awarding  custody  of 708 

Father  entitled  to  custody  of 708 

When  disqualified .• 709 

Custody  of,  when  awarded  to  mother 709 

To  innocent  party 709 

Effect  of  judgment 709 

On  real  estate  of  wife  ., 709,  710 

On  husband's  rights  to  rents  and  profits ^ 710 

Recent  acts  as  to  property  of  married  women 710 

On  right  of  dower 710 

When  forfeited 710 

Forfeiture  of,  how  established 710 

Divorce  agaiiist  husband  does  not  forfeit  dower 710,  711 

As  to  legitimacy  of  children 711 

When  wife  complainant 711 
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When  husband  complainant 711 

On  right  to  marry  again 711 

Second  marriage  of  guilty  party  forbidden 711* 

How  punished 711 

Divorced  parties  as  witnesses  for  or  against  each  other 711,  712 

Tacating  jndgment 712 

For  irregularity  affecting  jurisdiction 712 

Fraud  or  collusion 712 

Appeals ' 712 

Eight  to  costs  and  alimony 712 

Statute  provisions  as  to 712 

Action  to  dissolve  the  marriage  contract  on  the  ground  of  nullity  ....  712 

Iflien  the  action  may  be  maintained 712 

In  what  cases • 712,  713 

Distinction  between  void  and  voidable  marriage 713 

Cases  illustrating  distinction 713 

Marriage  when  void,  from  decree  of  nuUity  v 713,  714 

Non-age 714 

Age  of  legal  consent 714 

Sentence  of  nullity,  on  application  of  infant  wife 714 

How  far  common  law  in  force 714 

Other  husband  or  wife  living 714 

Second  marriage  void 714 

Exceptions  to  rule 714,  715 

Proper  to  obtain  sentence  of  nullity 715 

Sentence  of  nulhty  as  evidence 715 

Action,  where  former  husband  or  wife  living 715 

Who  proper  parties 715 

Application  for  judgment,  how  made 715 

When  either  party  is  an  idiot  or  lunatic 715,  716 

At  common  law 716 

Under  Eevised  Statutes 716 

Provisions  of  Eevised  Statutes  as  to 716 

Children  of  marriage  annulled  on  ground  of  lunacy 716 

Where  consent  was  obtained  by  force  or  fraud 717 

Provisions  of  statute  as  to 717 

Construction  of  statute 717 

Within  what  time  action  to  be  brought 717 

In  whose  name  to  be  brought ■ . . .   717,  718 

Physical  incapacity 718 

Action,  by  whom  brought 718 

Within  what  time 718 

What  plaintiff  must  show 718 

Admissions  of  defendant  insufBoient 718 

Surgical  operation 718 

Refusal  to  submit  to,  by  wife,  effect  of 718 

Action,  how  commenced - 718 

As  other  equitable  actions 718 

Power  of  court  to  award  issues,  etc 718 

Vol.  v.— 97 
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Summons,  when  served  by  publication 718,  719 

,  Parties 719 

When  guardian  to  be  appointed  for  plaintiff 719 

Appearance  of  infant  defendant  by 719 

Husband  and  wife  as  defendants 719 

Pleadings 719 

What  to  be  set  forth  in  complaint 719 

Form  of  complaint .' .   719-722 

Answer 722 

What  may  be  set  up  in 722 

Trial 722 

Issues,  when  to  be  tried  by  jury 722 

Issues,  how  settled 722 

Proceedings  on  trial  .' 722 

Trial  by  court  or  referee 723 

Reference  and  proceedings  thereon 723 

On  default 723 

Reference  to  take  proof -. 723 

When  the  answer  does  not  deny  the  allegations  of  the  complaint 723 

Reference  ordered 723 

Order,  how  obtained 723 

Papers  required  on  application 723 

Affidavits  required 723 

Order,  how  granted  and  served 723,  724 

Substance  of  order 724 

Proceedings  on  reference 724 

Notice  necessary,  where  defendant  has  appeared 724 

If  no  appearance,  proceedings  ex  parte 724 

Material  facts  charged  in  complaint  must  be  proved 724 

Husband  or  wife  as  witness 724 

Report  of  referee,  and  judgment  thereon 724 

Report,  what  to  contain 724 

Filing  of  report 724 

Judgment 724 

On  proofs  taken  by  referee 724. 

Judgment,  where  entered 724 

Filing  of  judgment  roll 724 

Form  of  judgment 725 

Effect  of  judgment 725 

Effect  as  evidence 726 

As  to  rights  of  children 726 

Provisions  of  statute  as  to 726 

Effect  of,  on  rights  to  property 726 

Rights  of  person , 726 

Appeals 726 

Kights  to  costs  and  alimony 726 

Action,  on  ground  of  physical  incapacity 726,  727 

Action,  by  reason  of  fornier  marriage 727 

Action  for  separation  or  limited  divorce 727 
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When  the  action  will  lie 727 

When  wife  may  bring  action  for 727 

When  by  husband _  _    _  727    728 

Grounds  of  action 720 

Grrieltj 728 

What  constitutes 728 

What  insufficient _ 728    729 

Where  husband  is  plaintiff 729 

Limitation  of  action , 729 

Action,  how  commenced 729 

Service  of  summons 729 

How:  made 729 

When  plaintiff  is  a  minor 729 

Wife  may  sue  in  forma  pauperis 729 

Pleadings , . . ; 729 

Complaint,  what  to  specify 729 

What  allegations  may  be  stricken  out ' 729,  730 

Joinder  of  causes  of  action 730 

What  causes  may  not  be  joined 730 

Form  of  complaint 730,  731 

Answer 731 

What  defendant  may  prove 731 

When  judgment  to  be  rendered  for  defendant 731 

What  defenses  may  be  set  up 731 

Trial 731 

By  court,  without  a  jury 731 

Issue  may  be  submitted  to  jury 731 

Reference,  on  consent  of  parties 731 

Trial,  how  conducted 731 

Hearing  of  cause,  at  special  term  of  court 731,  732 

Proceedings  on  default 732 

Application  for  reference 732 

How  made '732 

What  order  of  reference  should  direct 732 

Proceedings  on  reference 732 

Notice  to  opposite  party 732 

Proceedings  when  ex  parte 732 

Examination  of  plaintiff  on  oath '32 

Eeport  of  referee '32 

To  report  proofs  and  opinion  thereon 732 

PiUng  report,  exceptions,  hearing,  etc ■ 733 

Judgment 733 

By  default 733 

Decree  of  separation ' 733 

Support  and  maintenance  of  wife  and  children 733 

Temporary  separation '• 733 

Effect  of  judgment 733 

Parties  continue  to  be  husband  and  wife 733 

Neither  can  marry  while  other  lives 733 
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Eighta  to  property,  not  affected 733 

Appeals 733 

Bight  to  costs  and  alimony 733 

Not  allowed,  as  of  course,  to  plaintiff 733,  734 

Eule  stated  as  to 734 

Alimony 734 

When  allowed  pending  litigation 734 

Eule  under  statute 734 

Discretionary  with  the  court 734 

Allowed  to  wife,  as  a  general  rule 734,  735 

In  action  by  husband  against  wife 735 

Where  allowance  denied 735 

General  rule  as  to,  in  action  for  adultery 735,  736 

Action  for  separation .' 736 

Action  to  declare  marriage  void 736 

Alimony  pending  reference 736 

Ahmony  pending  demurrer  .■ 736 

Alimony  pending  appeal , 736 

Proceedings  to  obtain  temporary  alimony 736 

Application  for,  how  made 736 

By  petition 736 

What  facts  to  be  stated ; .  736 

Notice  to  adverse  party 736 

Where  wife  is  plaintiff,  when  application  may  be  made -736 

Where  wife  is  defendant 736 

In  action  for  separation 737 

Fact  of  marriage,  as  to  ahmony 737 

Second  application  for  allowance 737 

Amount  allowable 737 

Pendente  lite 737 

Governed  by  circumstances  of  case 737 

May  be  settled  by  court 737 

Eeference  usually  ordered 737 

Contents  of  order 737,  738 

Report  of  referee 738 

Other  provisions  of  order 738 

Questions  before  referee 738 

Petition  for  alimony 738 

Other  forms  in  proceedings 739-741 

Payment,  how  enforced 741 

Confirmation  of  report 741 

Service  of  order  of  reference  and  report  on  husband 741 

Demand  of  payment  of  husband,  how  made 741 

Penalty  for  refusal  to  pay 741,  742 

Appeal  from  decision  allowing  temporary  alimony 742 

Husband  cannot  discontinue  on  payment  of  costs 742 
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In  action  for  separation 742 
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Decree  should  not  direct  payment  of  arrears  of  alimony V42 

Provisions  for  alimony  in  judgment 742,  743 

Provisions  by  supplemental  decree 743 

Modification  of  aw^ard  of  alimony 743 

Remarriage  of  plaintiff  does  not  relieve  from  payment  of  alimony 743 

Proceedings  to  obtain 743 

Reference  usually  ordered 743 

What  directed  in  order  of  reference 743 

Amonnt  allowable 743 

Dependent  upon  circumstances  of  case 743 
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Not  to  prejudice  right  of  dower 744 
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Not  valid  if  made  before  judgment 744 
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Action  by  wife  on  bond  of  husband 745 

Payment  of  costs  and  alimony  when  enforced  by  execution 745 

Proceedings  as  for  contempt  when  unauthorized 745 

Custody  of  children 745 

In  general 745 

DOWER  : 

Admeasurement  of 155 

Assignment  of 19 

How  obtained 174 

DUTIES: 

Of  commissioner  in  dower * 166 

EFFECT : 

Of  admeasurement  of  dower 173 

Of  foreclosure 262 

Of  sale,  in  foreclosure 233 

EJECTMENT : 

Origin  and  history 1 

Early  form  of  the  action 1 

Changes  in  the  mode  of  proceeding 1,  2 

Nature  of  the  action 3 

When  the  action  lies 3 

In  this  State,  lies  where  it  would  at  common  law 3 

Lies  by  heir,  devisee,  or  purchaser 3 

Lies  by  widow  for  dower 3 

Lies  by  landlord  against  tenant 3 

In  favor  of  whom  the  action  lies 4 

PlaintifiF  must  have  a  valid  subsisting  interest 4 

How,  if  not  entitled  to  actual  possession 4 
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How,  when  a  smbstitute  for  the  writ  of  right 4 

Claim  of  estate  in  fee  or  for  life 4 

Lies  in  name  of  lunatic 4 

Code  rule  as  to  parties  applies  to  ejectment 4 

Heirs  of  deceased  lessor  may  sue  separately  for  rent 5 

Action  by  widow  or  married  woman 5 
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Widow  may  sue  alone 5 

WLEe  cannot  sue  husband  in  ejectment 5 

Mortgagee  might  bring  ejectment  at  common  law 5 

Mortgagee  cannot  eject  mortgagor  in  this  State 5 

Rule  applies  to  mortgage  of  any  kind , .  6 

Statute  applies  to  mortgages  executed  before  its  date 6 

Against  •whom  the  action  lies 6 
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Landlord  may  be  joined  with  tenant  as  defendant 6 
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Person  claiming  title  liable  to  the  action 7 
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Formerly  by  declaration 8 
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Must  be  entitled  to  immediate  possession 8 
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Allegations  in  complaint  for  dower 9 

Demand  before  suit  not  required _  9 
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So  in  case  of  joint  tenants 9 

Claim  of  damages  in  complaint 10 

Uniting  claim  for  land,  and  for, damages 10 

What  the  defendant  may  allege 10 

Answer  may  be  a  general  denial 10 

Or  a  specific  denial > 10 

May  set  up  new  matter  as  a  defense 10 

May  interpose  a  counter-claim 10 

If  plaintiff  has  no  right  of  possession,  it  is  a  defense 10 

Taking  possession  by  plaintiff  no  defense 10 
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Denial  of  possession  or  withholding  no  defense 10 

Adverse  possession  a  good  defense 10 

Good  defense  if  defendant  equitable  owner 11 

In  dower,  may  allege  no  marriage  or  seizin 11 

In  dower,  rent  assigned,  when  no  defense 11 

Counter-claim,  when  and  how  set  up 11 

In  dower,  what  is  not  a  valid  counter-claim ' H 

Counter-claim  must  containe  lements  of  a  complaint 11 

Evidence  in  actions  of  ejectment 12 

Need  not  prove  entry  nor  receipt  of  profits ; 12 

Sufficient  to  show  right  of  possession 12 

Defendant  may  show  any  bar  to  action 12 
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So  of  joint  tenants 12 

Plaintiffs  title  must  be  complete  when  suit  is  brought 12 
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Verdict,  npon  several  and  distinct  possessions 13 
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If  shown  that  all  have  a  right  to  recover 13 

Verdict,  when  for  one  or  more  of  the  plaintiffs li 

When  some  have  a  right,  and  some  have  not 14 

Verdict,  gainst  what  defendants 14 

When  against  one  or  more  defendants 14 

Verdict,  as  to  the  premises  or  interest  therein 14 

Verdict  for  all  the  premises  claimed 14 

Verdict  for  a  part  of  the  premises >  •  14 

Verdict  for  undivided  share 14 

Plaintiff  may  recover  less  than  claimed   14 
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Verdict  as  to  nature  of  plaintiff's  estate 15 

Verdict  must  specify  estate  recovered 15 

Must  show  whether  in  fee,  for  life,  etc 15 
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Verdict,  when  plaintiffs  title  has  expired '15 

Eight  expires  after  suit,  but  before  trial 15 

Expiration  before  verdict 15 

Damages  for  withholding 15 

May  be  joined  with  demand  for  possession 16 

Judgment  in  ejectment < 16 

Form  of  judgment 16 

Conclusiveness  of  judgment  on  verdict 16 

Judgment,  conclusive  as  to  title  estaWished 16 

Eule  the  same  in  trial  by  jury,  court  or  referee , 16 

Vacating  judgment  and  granting  new  trial ■ 16 

Granting  second  new  trial 1° 
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No  more  than  two  new  trials 16 

Judgment  conclusive  in  subsequent  action 16, 

Judgment  only  conclusive  as  to  title  established 17 

Parol  evidence  to  show  ground  of  recovery 17 

Judgment  conclusive  only  as  to  parties ' 17 

Jndgment  on  defanlt ; 17 

Conclusive  after  three  years,  in  what  cases 17,  18 

Court  may  vacate  within  five  years 17 

Disability,  and  effect  of 17 

Execution ; 18 

On  judgment  for  plaintiff 18 

Judgment  for  costs  and  damages 18 

Writ  of  possession 18 

Arrest  of  defendant  on  execution 18 

On  judgment  for  defendant 18 

Costs  collected  on  execution 18 

Plaintiff  cannot  be  arrested  on  execution 18 

Writ  of  possession '. 19 

Form  of  writ , 19 

Assignment  of  dower 19 

Proceedings  for  assigning 19 

Incidents  in  the  course  of  the  trial 20 

Production  of  authority  of  plaintiff's  attorney 20 

When  production  should  be  required 20 
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Order  to  produce  authority 20 

What  is  sufficient  evidence  of  authority 20 

Dismissal  of  application  to  produce 20 

Security  for  costs 20 

Bill  of  particulars 21 

Mesne  profits 21 

New  trial 21 

Staying  proceedings 21 

When  stay  granted 21 

Abatement 22 

When  not  abated  by  death  of  any  plaintiff 22 

When  not  by  death  of  one  or  several  defendants 22 

•  Substituting  surviving  representatives 22 

Death  of  sole  defendant  abates  action 22 

Widow  of  deceased  plaintiff,  not  joined 22 

Must  show  right  of  successors 22 

Abatement  by  transfer  of  title .  . .' 23 

Neither  the  statute  nor  the  Code  affects  the  common-law  rule 23 

Appeals 23 

Execution  not  stayed  unless  on  security 23 

EQUITABLE  ACTION: 

For  assignment  of  dower 183 
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In  ejectment X2 
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To  referee's  report  in  partition  cases 86 

EXECUTION : 

In  ejectment 18 

On  judgment  for  plaintiff 18 

On  judgment  for  defendant ' 18 

For  deficiency  in  foreclosure 243 

EXPENSES: 

In  partition 97 

PEES: 

Of  commissioners  in  dower 173 

FINAL  REPORT: 

In  partition 136 
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Natttee  and  object  of  remedies  against 292 

What  constitutes  forcible  entry  or  detainer 292 

Violence  is  the  gist  of 292 
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Something  more  than  bare  trespass  necessary 292 
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Origin  and  liistory  of  remedies  against 292 

At  common  law 292,  293 

Indictment  will  He 293 
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Rer&edy  by  summary  proceedings 293 

SUMMAET  PKOOEEDINGS  IN  CASE  OF  FORCIBLE  ENTRY  AND  DETAINER 293 

Who  may  institute  proceedings 293 

Proper  parties  to  institute  proceedings ; 293 

Person  having  legal  right  to  possession 293 

Proceedings  by  trustees  of  church . . .  ^ 294 

One  tenant  in  common  cannot  maintain 294 

What  estate  party  must  have  in  premises 294 

Who  may  entertain  proceedings 294 

What  oflacers,  may  be  brought  before 294,  295 

The  complaint , 295 

Complaint  to  be  in  writing 29o 

To  be  accompanied  by  afiidavit 295 

Complaint,  what  to  set  out 295 

Must  comply  with  statute 295 

Defect  in  complaint;,  how  availed  of  by  defendant 295,*296 

Nature  of  affidavit 296 

Form  of  complaint 296,  297 

Precept  for  jury 297 
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What  sufficient  in  form  of  writ 525 

Writ,  how  amended , 525 

Seryice  of  writ 525 

Form  of  writ 525,  526 

When  no  bond  required 527 

Obedience  to  writ 527 

Duty  of  officer  having  charge  of  prisoner 527 

Time  of  making  return 627 

Attachment  for  disobedience  of  writ 527 

Sheriff  neglecting  to  return  writ 527,  528 

Power  of  county  in  aid  of  execution  of  attachment 528 

Forms  in  attachment  for  disobedience 528,  529 

Proceedings,  if  writ  evaded 529 

Penalty  for  evading 529,  530 

Proceeding  in  case  of  sickness  of  prisoner 530 

Return  of  writ  and  proceedings  thereon 7 530 

Form  and  contents  of  return 530 

Return  to  be  in  writing 530 

What  to  be  stated  therein 530 

Signing  and  verification 530 

Evasive  returns 531 

Forms  of  return 531,  532 

Amendment  of  return 532 

Court  may  allow,  in  its  discretion 532 

May  be  amended  after  filing 532 

Actual  amendment,  by  whom  made 532 

Notice  to  parties  in  interest 532 

When  required 532 

Time  of  notice 532 

Notice,  how  served 532 

Form  of  notice   533 

Notice,  when  necessary  in  other  cases 533 

Proceedings  on  return 533 

First  step  necessary 533 

To  inquire  into  cause  of  detention 533  ' 

Law  of  case,  when  to  be  inquired  into 533 

What  party  brought  up  may  deny 533 

Issue,  how  formed  and  disposed  of 533,  534 

What  are  "  material  facts  "  within  the  statute 534 

Custody  of  prisoners  pending  judgment 534 

To  whose  custody  committed 534 

When  sheriff  liable  for  escape 5S4 

Discharge  of  prisoner 534 

When  prisoner  will  be  discharged 534,  535 

In  what  cases 535 

«  Validity  of  process < 535,  536 

Remanding  prisoner 536 

Effect  of  discharge 536 
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Person  cannot  be  imprisoned  for  same  cause 536 

When  not  deemed  same  cause 536,  537 

Discharge  regarded  as  valid  until  reversed 537 

Penalty  for  re-committing  prisoner 537,  538 

When  prisoner  will  be  remanded 538 

In  what  cases 538 

For  criminal  offense,  not  bailable 538 

Person  refusing  to  be  sworn,  in  case  of  insolvency 538 

Inquiry  into  legality  of  justice  of  process  . . . . ; 538 

When  record  of  conviction  may  be  examined 539 

Inquiry  into  cause  of  detention  by  State  courts 539 

When  prisoner  Tvill  be  bailed , 539 

When  party  has  been  committed ' 539 

Case  must  be  properly  bailable , . . .   539. 

Court  or  oflSoer  to  exercise  discretionary  power. , 539,  540 

May  be  exercised  before  or  after  indictment 540 

When  refused  after  indictment _ 540 

Bail  after  conviction  and  sentence 540 

Review  of  decision  on  question  of  bail 540 

Disposition  of  party  if  not  discharged  or  bailed 540 

Custody  and  disposition  of  infants 540 

Claim  of  husband  paramount 640,  541 

Claim,  how  forfeited 541 

Mother  of  bastard  child,  entitled  to  custody  of 541 

Discretion  of  court,  as  to  custody  of 541 

When  will  of  child  consulted , 541 

Where  child  is  of  tender  years 541 

Where  husband  and  wife  are  living  separate 541,  542 

Application  for  writ  in  such  case 542 

Application  to  what  court 542 

Other  cases,  as  to  custody  of  children 542,  543 

Proceedings  on  return  to  writ 543 

When  children  remanded  to  former  custody 543 

Husband  or  wife  as  witness  on  application 543 

Conclusiveness  of  an  adjudication  on  habeas  corpus 543 

Principle  of  res-  adjudicata  applicable 543 

When  parties  are  held  to  be  the  same 543,  544- 

Review  of  proceedings  on  habeas  corpus 544 

Kemoval  of  proceedings  into  supreme  court 544 

By  certiorari 544 

Confined  to  matters  of  law 544 

Not  limited  to  question  of  jurisdiction 544 

After  a  final  determination  of  case 544 

Certiorari,  by  whom  allowed 544 

Evidence  given  below,  not  reviewable 544 

District  attorney  to  act  in  behalf  of  people 545 

Certiorari,  to  whom  directed 545 

Certiorari,  where  made  returnable 545 

Certiorari,  how  brought  to  hearing 545 
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Eeriew  by  court  of  appeals 545 

Brought  by  writ  of  error 545 

"When  attorney-general  to  prosecute  writ 545 

Power  of  court  of  appeals  over  subject 545 

"Writ  of  error  from  State  court,  to  supreme  court  of  United  States 545  ' 

Fixing  bail 545 

Proceedings  thereon • 545,  546 

Miscellaneous  provisions ;  546 

How  far  common-law  proceedings  are  abrogated 546,  547 

Provisions  of  statute  as  to 547 

Application  of  the  procedure  pointed  out 547 

Provisions  of  statute 547 

HEARING: 

Hearing,  on  referee's  reportin  partition 79 

HEIR: 

Heir,  may  maintain  ejectment 3 

Heir,  may  maintain  partition 27 

*         Heirs,  may  apply  for  admeasurement  of  dower 163 

HUSBAND : 

Husband,  as'  plaintiff  in  partition 40 

Husband,  as  defendant  in  partition 43 

INCHOATE  RIGHTS: 

Inchoate  rights,  in  partition 116 

INCUMBRANCE: 

Incumbrance,  discharge  of,  in  partition 144 

IDIOT : 

Idiot,  as  party  in  partition * 32 

INFANT: 

Infant's  share,  disposition  of  in  partition 112 

Infant,  may  be  party  plaintiff  in  partition 26,     33 

INJUNCTION: 

Injunction,  in  waste 274 

INSANE  PERSON: 

Insane  person,  in  ejectment 17 

.  IRREGULARITIES : 

Irregularities,  on  sale  in  partition 133 

ISSUES : 

Issues,  in  partition  how  tried 71 

Issues,  when  directed  in  partition '1 

Issues,  as  to  some,  and  default  as  to  others 72 

JOINT  TENANTS: 

Joint  tenants,  may  have  partition 24,     25 

Joint  tenants,  as  plaintiff  in  partition 40 

JUDGMENTS : 

Judgment,  in  ejectment 16 

Judgment,  in  partition 87-90 
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Judgment,  on  report  in  partition 102 

Judgment,  effect  of  in  partition 105 

Judgment,  on  referee's  report  in  partition Ill 

Judgment,  entry  of  in  partition 121 

Judgment,  in  proceedings  for  dower 182 

Judgment,-  application  for  in  foreclosure ■. .  215 

Judgment,  on  referee's  report  in -. 217 

LANDLORD : 

Landlord,  may  maintain  ejectment 3,      4 

Landlord  and  tenant,  action  for  premises 373 

Landlord,  may  be  made  defendant  in  ejectment 6 

Landlord,  removal  of  tenant  by  summary  proceedings 409 

LANDS  TAKEN  BY  THE  STATE  : 

Proceedings  to  determine  the  value  of  lands  taken  by  the  state....  452. 

When  a  writ  of  inquiry  will  issue 452 

Erom  what  court 452 

In  what  cases 452 

Regulated  by  provisions  of  Revised  Statutes 452  • 

In  whose  behalf  writ  will  issue 452 

Form  and  contents  of  writ 452 

Description  of  lands  and  tenements 452 

Command  to  sheriff 452 

Notice  of  executing  writ 452 

Notice,  how  published 452,  453 

Writ,  how  executed 453 

Jury,  to  be  summoned  and  sworn 453 

Damages,  how   assessed  by  jury 453 

Inquisition,  what  to  set  forth 453 

Provision  for  costs  and  expenses 453 

Return  of  inquisition  and  writ 453 

Confirming  or  setting  aside  inquisition 453 

In  what  cases  set  aside 453 

New  inquisition,  when  directed 453 

Order  entered  on  writ 453,  454 

When  title  vests  in  people  of  State 454 

Proceedings  on  confirmation  of  inquisition 454 

Fund  for  payment  of  damages,  costs  and  expenses  how  created  and 

invested 454 

Moneys,  to  whom  paid 454 

Payment,  how  obtained 454 

Owners  may  petition  court  for  payment  of , .    .  454 

Proceedings  thereon 454 

LEAVE  TO  SUE: 

Leave  to  sue  in  partition , 33 

LEAVE  TO  DEPEND: 

Leave  to  defend  in  partition 69 

LIENS : 

Liens  of  creditors,  in  partition 117 
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Lis  pendens,  notice  of  in  partition 60 

Lis  pendens,  notice  of  in  foreclosure * 200 

LIMITATIONS : 

Limitations,  statute  of,  in  foreclosure 192 

LUNATIC : 

Lunatic,  as 'party  in  partition 32 

Lunatic,  may  maintain  ejectment 4 

Lunatic,  as  plaintiff  in  partition 41 

MANDAMUS: 

History,  origin  and  nature  or  the  remedy 548 

History  and  origin 548 

Origin  of  remedy 548 

Early  English  statutes  on  subject 548,  549 

Our  statutes  as  to,  upon  what  based 549 

Nature  of  the  writ 549 

Definition  of 549 

Issues  to  compel  inferior  tribunal  to  act 549 

Does  not  point  out  how  to  act 549,  550 

Compels  performance  of  ministerial  act 550 

When  mandamus  lies 550 

In  what  cases  g'enerally 550 

Where  no  other  legal  remedy 550 

Where  legal  remedy  is  tedious 550 

Meaning  of  legal  remedy 550,  551 

Apphcant  must  have  clear  legal  right  to  demand  what  is  asked  for  in  his 

writ 551 

Exceptions  to  rule 551 

Against  corporations  and  ministerial  of&cers 551,  552 

Granting  and  withholding  writ  discretionary 552 

Discretion,  how  governed 552 

Writ,  when  refused 552,  553 

To  inferior  tribunals 553 

To  compel  performance  of  duties 553 

To  sign  bill  of  exceptions 553 

To  settle  case  and  exceptions 553 

To  enter  judgment  upon  verdict 553 

Other  cases 553,  554 

A  county  judge  to  file  decision 554 

To  issue  warrant  in  summary  proceedings 554 

To  issue  execution  upon  judgment 554 

To  vacate  orders  and  rules f>Zi. 

To  approve  a  new  appeal  bond 554 

To  compel  approval  of  oflBcial  bonds 554 

General  rule  as  to  refusal  of  writ 554 

Will  not  lie  to  control  the  practice  of  other  courts  ....'. 555 

To  control  mere  chamber  business 555 

To  command  justice  to  proceed  in  suit 555 

Determination  of  title  to  office 555 

Vol.  v.  — 100 
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To  compel  new  trial 556 

To  reverae  decisioa  already  made 556 

To  compel  vacating  of  rules 556 

Discretion  of  inferior  court  not  to  be  regulated  by  writ 556,  557 

Illustrations  of  rule 557 

Writ  will  not  lie  where  injured  party  has  other  remedy .' 557 

Eemedy  by  appeal  or  writ  of  error 557,  558 

Illustrations  of  rule 558 

To  same  court 558 

Writ  will  issue  to  special  term  of  supreme  court 558 

To  corporations  and  ministerial  oiiicers 558 

Directs  as  to  mode  and  manner  in  which  they  shall  act 558 

May  be  required  to  act  in  particular  manner 558 

To  reverse  what  has  been  already  done 558 

Does  not  lie  to  compel  discretionary  acts 558 

When  the  writ  issues  to  corporations , 559 

To  trustees  of  a  church 559 

Against  religious  society 559 

Against  county  medical  society . . . .' 559 

Against  hospital  corporation 559 

Against  board  of  bank  directors 559,  560 

In  what  cases  allowed  to  supervisors  of  county 560,  561 

When  not  allowed  to  supervisors  of  county 561 

Illustrations  of  rales 561,  562 

Against  corporations  to  compel  payment  of  salaries 562 

Federal  ofBoers '. 562 

When  mandamus  will  run  to r 562 

State  court  cannot  issue  to  federal  officer •. 562 

State  officers 563 

To  governor  of  State 563 

Other  State  officers 563 

Auditor  of  canal  department 563 

Secretary  of  State ' 563 

Treasurer 563 

Attorney-general 563 

Comptroller 563 

Contracting  board 563 

Canal  board 563,  564 

County  officers  and  officers  of  court 564 

To  county  treasurer 564 

County  clerk 564 

Sheriff 564 

Surrogate 564 

Supervisor  and  commissioners 564 

When  not  proper  remedy  against  supervisor 564,  565 

Commissioner  of  jurors 565 

Clerk  of  marine  court  in  New  York  city 565 

Officers  of  municipal  corporations 565 

Mayor  of  city,  in  what  cases , 565 
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President  of  village 565 

Clerk  of  city  and  county  of  JSTew  York 565 

Town  clerk 566 

Common  council  of  Brooklyn 566 

Comptroller  of  city,  in  what  cases 566 

Board  of  police,  in  what  cases 566 

Board  of  town  auditors,  in  what  cases 566 

City  board  of  auditors,  in  what  cases 566 

Assessors,  in  what  cases 566,  567 

School  boards,  in  what  cases 567,  568 

Board  of  education,  in  what  cases -568 

Other  ofRcers  . 568 

Commissioners  of  highways i  568 

Trustees  of  non-resident  debtor 568 

Commissioners  of  license , 568,  569 

To  admit  person  to  office 569 

Policeman .• 569 

Brigadier-general  569 

Mayor 569 

Recorder 569 

Sergeant 569 

Where  remedy  by  quo  warranto 569 

Principles  ,governing  in  cases  of  offices 569,  570 

Quo  warranto  tries  title  to 570 

Proceedings  to  obtain  the  writ 570 

Application,  by  wliom  made 570 

Party  beneficially  interested 570 

Illustrations  given 570 

Where  public  officer  proper  party '.   570 

Where  any  citizen  may  prosecute  mandamus 570 

Collection  of  taxes 571 

Other  cases 571 

Application,  where  made 571 

To  what  courts 571 

In  what  district 571 

At  what  term  of  court 571,  572 

Application,  by  wliom  made 572 

No  statutory  Hmitation 572 

Effect  of  delay  in  application 572 

Application,  how  made 572 

Practice  on , 572 

Application  based  on  affidavits 572 

What  affidavits  should  allege ; 572 

Eequisites  of 573 

Must  not  be  entitled  in  a  cause 573 

Porm  of  affidavit 573 

Notice  or  order  to  show  cause 573 

Application  may  be  ex  parte 573 

Notice,  how  served '. 573,  574 
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Distinction  in  two  modes  of  proceeding 574 

Form  of  notice  of  motion "...  574 

Porm  of  order  to  show  cause 575 

Practice  on  motion 575 

When  alternative  mandamus  will  issue 575 

Per  what  purpose.^ 575,  576 

What  relief  granted 576 

Peremptory  mandamus  in  first  instance 576 

Alternative  mandamus,  when  granted 576 

Alternative  writ 576 

Form,  contents  and  nature  of  the  writ 576 

Order  authorizing  its  entry  with  clerk 576 

Writ,  to  whom  addressed ! 577 

Defective  address 577 

Writ,  in  nature  of  rule  tp  show  cause 577 

Stands  as  a  declaration  or  complaint 577 

Title  of  relator  to  relief  asked  must  be  distinctly  stated  in  writ 577,  578 

Defendant  may  object  to  want  of 578 

What  allegations  and  recitals  writ  should  contain 578,  579 

If  had  in  substance  relator  must  file 579 

Should  be  tested,  signed  and  sealed  in  usual  manner 579 

Form  of  writ 579,  580 

When  and  how  served 580 

Within  what  time 580 

What  void  service 580 

Amendment 580 

Irregularities,  when  amendable 580 

Amendments,  how  permitted 580,  581 

Motion  to  quash  or  set  aside 581 

Motion,  by  whom  made 581 

At  what  time 581 

Upon  what  based 581 

Motion  is  in  nature  of  demurrer 581 

The  ketukn 581 

Should  be  made  returnable  at  a  special  term 581 

Place  on  calendar 581,  582 

When  returnable  before  general  term 582 

Nature  and  office  of  the  return -. 582 

Who  to  make  return .' 582 

When  no  return  necessary 582 

Within  what  time  return  to  be  made 582 

Alternative  writ  cannot  be  demurred  to 583 

The  return  as  a  pleading 583 

Form  and  contents —  583 

Return,  how  tested 583 

Must  be  good  in  form  and  substance 583 

What  it  should  deny , 583 

What  must  be  set  forth  in 583 

Must  state  facts,  not  evidence 583 
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Return  must  not  be  evasive 583 

What  rejected  as  surplusage 583 

Quashing  return 583 

Defendant's  case  to  be  fully  stated 583,  584 

Damages  for  false  return 584 

Verification  of  return 584 

How  signed  by  corporation 584 

Amendment  and  filing 584 

Amendments  permitted  by  Code 584,  585 

Clerical  mistakes 585 

Amendment,  when  not  allowed 585 

Further  time  to  make  return 585 

Return  required  to  be  filed 585 

Proceedings  where  return  is  defective 585 

When  relator  may  apply  to  quash 585 

Defective  parts  to  be  stricken  out , 585 

Evasive  return,  quashed  on  motion 585 

On  motion  for  peremptory  mandamus 585 

Supplementary  returns 585    586 

Proceedings  where  no  return  is  made 586 

Party,  how  proceeded  against 586 

Where  mandamus  directed  to  corporation 586 

Where  return  is  prevented 586   587 

Return,  by  whom  made 587 

Notice  to  plead  or  demur  to  return 587 

Rules  of  Code  not  applicable 587 

Notice  to  be  served  upon  relator 587 

Nature  of  notice 587 

Plea  or  DEMtJEKER  TO   RETURN 587 

In  general 587 

No  traverse  of  return  allowed  at  common  law 587 

Remedy  allowed,  by  action 587 

May  demur  or  plead  under  Revised  Statutes 587 

Practice  under  statute  provisions 587,  588 

Relator  cannot  both  plead  and  demur 588 

Question  raised  by  demurrer 588 

Eflfect  of  pleading 588 

Special  demurrer  to  return '. 588,  589 

Time  for  pleading  may  be  enlarged 589 

.    Proceedings  if  no  plea  or  demurrer  is  interposed 589 

Either  party  may  notice  matter  of  hearing 589 

Effect  of  failure  to  demur  or  plead 589 

Admits  truth  of  facts  alleged  in  return 589 

Form  of  notice  of  hearing 590 

Proceedings  on  issue  joined 590 

Issues,  how  disposed  of 590 

When  case  becomes  an  action  under  Code 690 

Issues,  when  tried  at  circuit 590 

Issues  of  fact  where  tried 590 
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Relator,  competent  witness  for  plaintiffs 590 

Relators  hold  affirmative  of  issue 590 

Allegations  not  taken  as  true  on  trial 590 

Return,  when  to  be  taken  as  true 590,  591 

When  question  is  one  of  law 591 

Verdict 591 

Jury  may  render  general  verdict 591 

Nature  of 591 

When  judge  to  direct  what  verdict  to  render 591 

Defendants,  when  entitled  to  verdict 591 

Relator,  what  entitled  to  recover  with  verdict 591 

Judgment 591 

When  to  direct  issuing  of  peremptory  mandamus 591 

Where  verdict  is  found  for  relator 591 

Where  judgment  is  given  for  him  upon  demurrer  or  by  default 59  j. 

Peremptory  mandamus,  how  obtained 591 

By  motion  upon  notice  to  opposite  party 591,  592 

When  judgmen  t  should  award  damages 592 

Damages,  how  assessed 592 

Non  obstante  veredicto 592 

No  judgment  of,  in  mandamus 592 

Judgment  record  in  mandamus 592-594 

Execution,  how  issued 594 

Peremptory  mandamus 594 

How  obtained  and  when 594 

Where  verdict  for  relator 594 

Granting  writ  of  mandamus  in  first  instance 594,  595 

Peremptory  writ  of,  when  awarded 595 

Relator  may  apply  for,  upon  coming  in  of  return 595 

Question  of  law  in  such  case 595 

Papers  on  application 595 

Order  for  peremptory  writ 595 

Motion  for,  when  non-enumerated 595 

Making  up,  and  filing  of  formal  pleadings 595,  596 

Either  party  may  appeal  from  decision  of  court 596 

If  demurrer  to  return ". 596 

Issue  of  law  upon  pleadings 596 

Case  to  be  noticed  for  special  term 596 

Form  of  peremptory  mandamus 596 

Must  correspond  with  alternative  writ  . ; 596* 

Power  of  supreme  court  to  grant  relief 596 

What  required  in  mandatory  part  of  writ 596 

Peremptory  mandamus  when  denied .' 596 

Staying  proceedings  on .' 597 

Disobedience  to  mandamus 597 

Obedience  enforced  by  attachment 597 

Avoiding  service  of  writ 597,  598 

Where  writ  directed  to  public  oflloer,  etc 598 

Alias  peremptory  mandamus 598 
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When  it  issues 598 

Miscellaneous  provisions 598 

Costs , 598 

Granting  or  refusing  in  discretion  of  court 598 

Provisions  of  Revised  Statutes  as  to 598,  599 

Not  usually  granted,  against  wiiom 599 

When  awarded  against  judges  of  inferior  courts 599 

Where  party  resists  mandamus 599,  600 

Costs  of  motion  on  original  application 600 

Costs  when  against  relator " 600 

Costs  on  denying  motion 600 

Pubhc  officer,  when  entitled  to  double  costs 600 

Defendant,  when  entitled  to  security  for  costs 600 

Costs,  at  what  rate  awarded 600 

When  taxed  under  fee  bill  of  Eevised  Statutes 600 

Motion  to  set  aside  proceedings 600 

When  proper 600,  601 

Staying  proceedings 601 

Provisions  of  act  of  1873 601 

Appeals 601 

Eeview  by  appeal,  and  not  by  writ  of  error    601 

When  review  may  be  had 601 

Appeal  from  final  judgment 601 

Appeal  from  special  to  general  term 601 

Provisions  of  Code  applicable 601 

Staying  of  proceedings 602 

Appeal  from  general  term  to  court  of  appeals 602 

Practice  regulated  by  Code , 602 

Preference  on  calendar 602 

Perfecting  of  appeal  stays  further  proceedings 602 

Modifying  judgment • 602 

MARRIED  WOMAN: 

Married  woman,  may  maintain  ejectment 5 

Married  woman,  as  defendant  in  partition 42 

Married  woman,  disposition  of  shares,  in  partition 113 

MECHANICS'  LIENS: 

Statutes  gkbating  and  regulating  the  'enforcement  of 381 

In  city  of  New  York 381 

Act  of  1830   381 

Acts  amendatory  of 381 

Existing  acts  on  subject 381 

General  act  of  1872 381 

Proceedings  have  no  foundation  in  common  law 381,  382 

Wholly  dependent  upon  statutes  authorizing  them 382 

Statutes  relating  to,  in  otlier  cities  and  villages 382 

Act  of  1844,  to  what  cities  apphcable 382 

Amendments  of,  by  subsequent  acts 382 

How  affected  by  act  of  1873 382 
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